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PROBLEM ISSUES OF APPLYING CURRENT LEGAL
REGULATIONS TO AI-CREATED OBJECTS

Abstract. Systems using artificial intelligence (AI), as well as Al itself, are now undergoing rapid
development and enhancement. Each year, the IT industry offers society increased opportunitiesand abroader
range of applicability for Al. Such development is particularly evident in Al language models, which allow for
direct communication with Al and systems that generate audio and /or visual objects upon human request.
Considering Al's growing capabilities in assisting or directly engaging in the creation of objects by humans
or by Al under human requests, legislators face the challenge of determining the legal status of such objects.
Since copyright law establishes specific requirements for authors and works, categorizing Al-created objects
as copyright-protected works is now impossible. However, the lack of legal regulation regarding the status
of relevant objects may create legal uncertainty and leave parties in legal relations unprotected. To regulate
thisissue, the Law of Ukraine “On Copyright and Related Rights” was adopted in a new edition, introducing
sui generis rights into legislation. Purpose. The present article aims to examine the current problems
concerning thelegal status of Al-created objects, particularly those arising with the adoption of the new edition
of the Law of Ukraine “On Copyright and Related Rights” regarding the regulation of non-original objects
under sui generis. Methods. When writing the article, the author has applied research and special methods
of scientific cognition, including analysis, synthesis, and comparison. The scientific novelty of the research
involves the examination of the issues related to the application of current legislation to Al-created objects,
taking into account substantive studies on the nature and characteristics of Al-generated objects compared
to works protected by copyright. Such studies call into question the applicability of the current approach
to Al-generated objects, treating them as non-original works. Results. The author identified inconsistencies
between the nature of objects created via computer programs employing artificial intelligence and the legal
definition assigned to such objects. Furthermore, it highlights the failure to consider the degree of human
involvement in the creation of these objects when determining the ownership of proprietary copyright in
relation to such objects. Conclusion. The article concludes the need for further improvement of existing
copyright legislation in the context of sui generis rights to take into account a varying degree of human
involvement in the creation of Al objects and expand user experience in protecting their rights to Al-created
objects and/or those created with the assistance of AL
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1. Introduction. Problem statement. In
today’s globalized world, the development
of information technologies persists, and soci-
eties are getting more and more tools to sim-
plify and advance ordinary processes. New
tools are introduced into user familiar systems
which expand the range of capabilities. It leads
to the emergence of new sectors of business,
the economy, and human competence. Along
with new information technologies, humanity
and specialists face new challenges that require
assessment and possibly further changes in
the already established spheres of human exist-
ence. In recent years, releasing systems with
artificial intelligence (hereinafter referred to
as “AI”) to the general public has been a break-
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through. In particular, there are artificial intel-
ligence systems intended and trained for a spe-
cific narrow purpose, be it research, driving,
data collection, or analysis, and systems created
for less specific purposes, i.e., language models
and Al systems that generate images or create
musical compositions, etc. (hereinafter referred
to as “creative Al models”).

We believe creative AI models are also
designed to introduce new opportunities to
society and further promote AI and human
interaction.

As noted above, the elaboration of new
tools, products, and systems pursues not only
aresearch objective but also a commercial one —
a motivational component which is an integral
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part of many areas of development and research.
Therefore, the implementation of specific
products and tools creates new opportunities
for society and a new economic sphere, which
should be equally and thoroughly protected for
further development.

The legal community and some groups
of authors paid particular attention to creative
AT models as Al actually creates objects. This
raises questions about the protection of such
objects, incl. under copyright, and whether
someone owns the rights to these objects, if such
rights arise at all.

The relevance of the topic concerned is
driven by the lack of a unified approach and con-
cept that would be exhaustive to settle the issue
of proper protection of Al-created objects, in
particular, creative AI models and the user
of the system using Al, and the lack of sufficient
legal certainty and a fair balance of rights of all
participants in legal relations regarding such
objects.

Many scholars and students have dealt
with the issue of defining Al-created objects as
ones that are subject to copyright protection
and (not) recognizing Al as an author: Pavlo
Voitovych, Kateryna Bondarenko, Ruslan
Ennan, Alina Havlovska, Vladyslav Shliienko
in the article “Objects of Intellectual Property
Rights Created by Artificial Intelligence: Inter-
national Legal Regulation”, Viktor Savchenko
and Oleksandr Tsvar in the article “Issues
of Copyright for Objects Created by Artifi-
cial Intelligence”, T. I. Begova in the article
“Problems of Legal Protection of Objects Cre-
ated by Artificial Intelligence”, K. Militsyna in
the article “Objects Created Using Artificial
Intelligence and Artificial Intelligence Directly,
and US Copyright”.

The scientific novelty of the present arti-
cle involves covering the problem of applying
the currentlegislation to Al-created objects, tak-
ing into account thematic studies of the essence
and characteristics of Al-created objects in
comparison with copyright works. Such studies
call in question the appropriateness of applying
the current approach to Al-created objects as
non-original objects.

The present article aims to examine the cur-
rent problems of the legal status of Al-created
objects, in particular, the one caused by
the adoption of the new version of the Law
of Ukraine “On Copyright and Related Rights”
regarding the regulation of non-original objects
by sui generis.

The article’s purpose is part of a more gen-
eral research task, which is to study the legal
regulation of Al-created objects, the problems
faced by the legislator and law enforcement,
and the formulation of proposals for an approach
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that would correspond to legal relations involv-
ing such objects and would allow for such legal
regulation in the future. In turn, this will prevent
inconsistency and legal uncertainty in the event
of a complication of relations and the develop-
ment of artificial intelligence in the future.

When writing the article, the author applied
general scientific and special method of scien-
tific knowledge, analysis, synthesis, and com-
parison.

The main text comprises two sections which
deal with sui generis subjects, an overview
of the Al-created object, and the conclusions
which present research findings and proposals.

2. The role of an individual and their
involvement in the creation of an object by
artificial intelligence

Under civil law, legal relations consist
of objects and subjects, respectively, those who
exercise and pursue rights and in respect of what
they own and exercise rights. Copyright is exer-
cised by copyright proprietors — the author
and /or holder of property copyrights, who fully
or partially exercises the property copyrights
provided by law to such an object. The object
is a work that meets legal requirements and has
been created by the author.

The legislation of Ukraine stipulates that,
firstofall, the copyright proprietoristheauthor —
the individual who created the object. The law
does not state that someone other than an indi-
vidual may be the author. A similar position pre-
vails in the United States of America, according
to which the author is an individual; another
interpretation of the author as an entity other
than an individual is impossible.

At the same time, the term “author” can be
understood as both individuals and legal enti-
ties under the national legislation of the partic-
ipating countries, as provided for by the Berne
Convention and the Universal Copyright Con-
vention (Voitovych, Bondarenko, Ennan, Hav-
lovska, Shliienko, 2021, p. 511).

In addition, when analyzing the ability of Al
to be an author, attention should be paid to
the fact that the work’s originality is the “crite-
rion that characterizes the work as an outcome
of the author’s intellectual and creative activ-
ity and renders the creative decisions made
by the author while creating the work” (Law
of Ukraine “On Copyright and Related Rights”,
2023). The originality criterion contradicts
the position of recognizing Al as the author
of the work and cannot yet be applied to arti-
ficial intelligence, and the author’s awareness
of the work, which is absent in Al is required by
most copyright laws (Voitovych, Bondarenko,
Ennan, Havlovska, Shliienko, 2021, p. 514).

Based on such an understanding, and with-
out allowing AI to be an author in copyright
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terms, all Al-created “works” do not have pro-
tection or a particular belonging that would
meet the principles of justice and balance
of interests, as in the case of users, Al develop-
ers, and society as a whole, given the economic
impact of such developments.

Thus, Militsyna K. notes that “the cur-
rent situation deprives investors and developers
of incentives for the development of artificial
intelligence ... that will affect science, training,
and research since there will be less data that they
can use under the terms of the doctrine of “fair
use” (Militsyna, 2019, p. 344).

On the other hand, granting authorship
could take place, for example, in favor of the user
who prompted Al to provide (create) a specific
object. It is also possible to make arguments in
the discussion to advocate the above thesis.

Such arguments hold that AI would not
have created a specific object without the user
and their prompt. In the prompt, the user embod-
ies their vision, idea, perception, and possibly
other details that have a significant manifesta-
tion of creativity. The prompt itself must also
meet specific requirements for Al to process
correctly and most likely provide the desired
result — the object the user expects. The prompt
can independently be the outcome of the user’s
intellectual and creative activity, and Al can act
solely as a means that creates a tangible reflec-
tion of built-in outcome of intellectual or crea-
tive activity, which has the form of the prompt.
That is, AI can be considered not as a creator
but as a means used.

The above approach is not universal for any
object that can be created by Al, but it can be
taken into account for adopting the regulation
that would most cover the interests of all par-
ticipants in legal relations. However, it cannot
be ignored that, in this case, the issue of object
originality and the user’s role and contribution
in creating its tangible form is not settled.

3. Compliance of objects created with
the help of artificial intelligence with
the requirements for works

Another important aspect of copyright
regarding Al-created objects is their compli-
ance with the requirements for the work estab-
lished by law for its “protection”.

Many authors reckon that Al-created
objects are not original — as mentioned above,
citing the article Objects of Intellectual Prop-
erty Rights Created by Artificial Intelligence:
International Legal Regulation — but are only
reproduction, copying, compilation of what
has already been created and what Al memo-
rized through machine learning; when “creat-
ing”, Al does not realize the process of creation
and its significance: there is no creative solu-
tion to the object itself, and the object is not

an outcome of the creative or intellectual activ-
ity of AL

Thus, attention is paid not only to the object
in its independent meaning but also to the pro-
cess of its creation, and the lack of human effort
or intellectual and creative activity fundamen-
tally distinguishes between what is created by
man and what is created by AL

In TI. Begova’s opinion “.. robots are
not able to generate fundamentally new crea-
tive solutions or works following the example
of the human mind and intellect. Original deliver-
ables in machine learning are obtained either by
copying already known human works, or by gen-
erating a programmed deliverable embedded in
the algorithms of the Al software and hardware
complex — artificial intelligence or a new compi-
lation of already known solutions and embedded
works is compiled by a neural network in software
code or mathematically. In other words, artifi-
cial intelligence cannot be creative” (Begova,
2021, p. 20) (author’s note: “robots” mean Al).

However, the above position is not peremp-
tory. Al may not be able to draw its own conclu-
sions from the information obtained if such con-
clusions were not embedded during “learning”,
but in some cases, Al demonstrates the ability
to perform activities that repeat human capabil-
ities and processes.

Viktor Savchenko and Oleksandr Tsvar in
their article summarize “... Al-created copyright
objects can meet all” requirements imposed on
copyright objects under the law, and “.. copyright
criteria are abstract and absent in the legislation
of most countries, limited only to the requirements
Jforwork originality (novelty) and human author-
ship” (Savchenko, Tsvar, 2023, p. 70). Viktor
Savchenko and Oleksandr Tsvar also give con-
vincing in their opinion examples and explana-
tions regarding the compliance of Al-created
objects with copyright requirements for works
and the option of the Al user to acquire the legal
status of the creator of such an object.

Therefore, the non-originality of Al-created
objects is not an axiom: it should be considered
in a broader context, and at least the regula-
tion of different Al-created objects may dif-
fer and be optional depending on the content
of such an object and the degree of human
involvement.

Given the widespread and progressive use
of Al, as well as the growth of systems which
are Al or use Al elements in their work, it is
necessary to settle existing issues. If something
that has the characteristics of a copyright object
differs from other existing objects is potentially
original, then it is expedient to resolve the issue
of the legal status of these objects.

The adoption of the Law of Ukraine “On
Copyright and Related Rights” No. 2811-1X
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dated December 1, 2022, which entered into
force on January 1, 2023 (hereinafter referred
to as the “Law”), was an attempt to resolve
the above issue in Ukraine. According to
Article 33 of the Law, the legislator introduced
the regulation of objects created by Al (or with
the help of AT) through sui generis right, which
aims to establish the legal certainty of the legal
status of Al-created objects and the subjec-
tive composition of legal relations around such
objects, the rights that arise and the scope
of such rights of subjects, while avoiding equat-
ing such objects to works.

The law proposes to use the concept
of “non-original object” in relation to Al-cre-
ated objects, and such an object is required
to (1) be different from “other existing similar
objects”; and (2) created “as a result of the func-
tioning of a computer program without the direct
participation of an individual in the creation
of the object’. Tt is suggested not to include
works created by an individual using com-
puter technologies as non-original objects (Law
of Ukraine “On Copyright and Related Rights”,
2023).

Subjects of a suis generis right may be
the right holders (or persons with licensing
authority) of the computer program that cre-
ated the object, or a legitimate user of the com-
puter program. The Agreement may determine
the ownership of suis generis rights to non-orig-
inal objects.

Given the above provisions of the Law, it
is seen that there are shortcomings that make
their application contradictory and non-com-
pliant with the actual needs of the subjects
and inconsistent with the balance of subjects’
rights in legal relations concerning objects. We
offer you to consider further in more detail.

The use of the expressions “without direct
participation” and “with the help of” looks
contradictory. This is due to the fact that
the computer programs (AI) considered in
the relevant context are precisely intended for
users, and the outcome of such employment by
the AT user implies user involvement in the cre-
ation of an object to some extent. The creation
of an Al object is not carried out independently,
given the lack of the ability to independently
initiate the creation of something, without user
involvement. In particular, there is a lack of Al
awareness of the very process of creation and its
significance, as we considered above. Currently,
the user’s interaction with AI happens through
the provision of a prompt to Al to be processed,
and in response, Al will provide an answer and/
or an object.

It is also important to note that the user,
intending to create a specific object with the use
of Al and providing a prompt to Al, can also
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carry out and/or is carrying out intellectual
and creative activities that have expression.

Therefore, in an attempt to distin-
guish between the creation of objects by Al
and the use of Al in order to create an object,
the legislator shaped conditions of low legal cer-
tainty regarding the legal consequences of using
Al in the creation of objects. Thus, under spe-
cific circumstances, it is impossible or difficult
to reliably establish whether the participation
of an individual in the creation of an object is
sufficient to consider it created “with the use”,
and certainly not with “without the direct
involvement” of an individual. This is espe-
cially true when both options can be upon using
the same Al

The consequences of uncertainty may be
the incorrect attribution of an object not to
the work but to a non-original object with
different subjective composition, ownership
and scope of rights that arise upon such kind
of the object’s creation.

Another drawback is the lack of a reference
to who acquires a sui generis right to a non-orig-
inal object after its creation: the user or
the AT copyright holder (hereinafter referred to
as the “copyright holder”). Since Al is a system/
computer program that is provided by the cop-
yright holder to the user, the terms of use are
determined by the usage license, which usually
comes in the form of an adhesion agreement. As
a result, despite the degree of Al use, the user
accepts the conditions provided by the cop-
yright holder, and only the copyright holder
personally determines what rights the user will
acquire for the object created by AT (or with its
use). Thus, the legal provisions provide the right
holder with all the opportunities to determine
the scope of the rights that the user receives. In
our understanding and observation, it is very
unlikely to include conditions by the copyright
holder on the transfer to the user of all rights
to the object, regardless of the degree of user
involvement in the object’s creation. In par-
ticular, the retention of rights to the object by
the right holder entitles the latter to exercise
unlimited control over the use and distribution
of objects.

It is worth highlighting that taking steps
to settle the issue of rights to objects created
by AI is important and is better than leaving
it unregulated. The introduction of regulation,
albeit imperfect, is an action and development:
it allows for improving such regulation, elimi-
nating shortcomings, and resolving disputes.

4. Conclusions

Creating, implementing, and advancing new
information tools and technological solutions
is an ongoing process that sometimes precedes
the human and professional understanding
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of these processes and their consequences.
However, the protection of all participants in
legal relations and further stimulation of devel-
opment is also important to the legal definition
of the status of objects created by Al The con-
tradiction of such objects with the requirements
of the legislation and current approaches should
not limit society and individuals in the full
and proper protection of their rights, achieve-
ments, and fruits of intellectual and creative
activity.

The adoption of the Law of Ukraine “On
Copyright and Related Rights” No. 2811-1X
dated December 1, 2022 is an essential step
towards the proper regulation of relations
regarding objects created by Al, and “sui gen-
eris” right is an appropriate means to settle
such relations, while maintaining the current
approaches to copyright and human-created
works. New laws may have drawbacks, but they
should not stand in the way of further develop-
ment and improvement, especially along with
an increasingly better understanding of the real-
ity in which we find ourselves.

Summarizing the above, it should be marked
that there is a discrepancy between the essence
of objects created with the help of artificial
intelligence and the definition applicable to
such objects, and this discrepancy only proves
the simplification of the legal status and assess-
ment of such objects. This, in turn, entails reg-
ulation which upends a fair balance and ignores
the properties of the objects that they may
own. The current legal regulation also assigns
an important role on the conditions of Al use,
which are established by the developer. This
can lead to the deprivation of the user, who was
directly involved in the creation of an object by
artificial intelligence, of property copyrights
(ownership rights of the subject of suis generis).

Taking into account the above, in
the author’s opinion, the most appropriate pro-
posal is to improve the current legal regulation
and:

(i) establish clearer criteria for classifying
objects as objects of copyright or objects of suis
generis, given the degree of human involvement
in creating objects using Al or directly by it;

(ii) revise the wording “non-original
objects” in favor of one that would regard
the operational capabilities of Al and the char-
acteristics of the objects it created,;

(iii) allow AT users to obtain rights to objects
created by Al (or with its help) and move away
from the position that the AT developer / owner
independently establishes or acquires the user
rights to objects.

In the future, more profound studies
of the interaction between users and artifi-
cial intelligence and objects created by artifi-
cial intelligence will establish the conditions
for acquiring property and non-property
rights and legal regulation for such objects,
which:

(1) correctly and properly describes objects
created by artificial intelligence;

(2) describes the appropriate scope of user
participation in the creation of such objects for
unconditional recognition of copyright;

(3) eliminates legal uncertainty regarding
the belonging of objects to works or suis generis
objects, taking into account the current require-
ments of the legislation;

(4) allows expanding the range and method
of using artificial intelligence in its economic
component.
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ITPOBJIEMATHUKRA 3ACTOCYBAHHA YNHHOTO ITPABOBOT'O
PEI'YJIIOBAHHA 10 Ob‘ERTIB, CTBOPEHUX HITYYHUM IHTEJTEKTOM

AHoraiis. Y HUHIIIHI yac cucteMH, 10 BUKOPUCTOBYIOTH tirtyunuii inresnext (1HT), i mryunnii inre-
JIEKT SIK TAKWi, 3HAXOAATHCS Ha €Talli CTPIMKOTO PO3BUTKY Ta BAOCKOHAJIEHHS. 3 KOskHUM pokoM IT inmy-
CTPist IPOIIOHYE CYCILIBbCTBY Oilibllie MOKIMBOCTEl Ta Bee mupiie moJie st 3acrocysantst 111 3okpe-
Ma 1ieil PO3BUTOK MU MOKeMO Oauntu y MoBHUX Mogessx I, ki nepeaGayaiorh npsaMy KOMYyHIKaIiio
somnn 3 1111, Ta cuctemax, 1Mo CTBOPIOIOTH ay/Iio Ta/abo Bi3yanbHi TBOPHU Ha 3aUT JIIOANHI. 3 OTJISALY Ha
36ipiennsa Moskausocteii I oo 3anydenns y mpoiec TBOpeHHst 06'€KTiB oguHo0, Ta/abo 1111, Ha
3ITUT JIOJNHH, [IEPeJ] 3aKOHO/ABIEM TTOCTAE TIUTAHHS IPABOBOTO PETYJIIOBAHHSI CTATYCY TAKUX 00‘EKTIB.
OCKITIbKY 32 3aKOHO/IABCTBOM IIPO aBTOPCHKE IIPABO BCTAHOBJIOIOTHCS BIMOTH JI0 aBTOPA Ta TBOPY, TO
BinHecents 06‘exriB crBopenux 1111 10 06‘€KTiB aBTOPCHKOTO TpaBa € HeMoskuBuM. OJIHAK, BIICYTHICTH
[PABOBOTO PEryJIOBAHHS CTATYCy TEBHUX OO‘€KTIB CTBOPIOE TPABOBY HEBU3HAYEHHICTH i HE3aXMUIEH-
HICTh CY0‘€KTIB IIPOBOBIZHOCHH. 3 METOIO BPETYJIIOBATH [IPABOBUIA CTATYC TAKUX 00‘€KTIB 0YJI0 IPUHHSATO
3akoH Ykpainu «IIpo aBropcbke mpaBo Ta CyMiXHI IIpaBas y HOBIH peakilii, i BKIIOYEHHS /10 3aKOHO/[aB-
CTBa npasa 0cobMBOro poiy (sui generis). Mema. MeTolo 11i€i cTaTTi € PO3LJIsL YMHHOI POOIEMaTUKK
10/10 IPaBOBOTO cTarycy 06‘ekTiB crBopenux 1111, 30kpema Ti€l, sika BUHUKJIA PAa30M 3 IPUAHATTSIM HOBOI
penakiiii 3akony Ykpainu «IIpo aBropcbke 1mpaBo Ta CyMixKHi MpaBa» B YaCTUHI PEryJIOBAHHS HEOPUTi-
HaJIbHUX 00‘€KTIB IPaBoM 0cO0MMBOTO poiy. Memoou docaioscenns. [1pu HarMCcaHHI CTATTI BUKOPHUCTaHI
3araJbHO-HAYKOBUH Ta CIellialbHIIT MeTO/l HAyKOBOTO TTi3HAHHS, aHaTi3, CUHTe3, TopiBHAHHA. Haykosa
HOBM3Ha I[i€i CTaTTi MOJIATAE Y AOCIKEHHI TUTAHHA MPOOIEMaTHKI 3aCTOCYBaHHA YNHHOTO 3aKOHO/[aB-
crBa 710 06'exTiB crBopenux 111 3 ypaxyBaHHAM TPEIMETHUX JOCTIKEHb CYTHOCTI Ta XapaKTePUCTHK
06'exTiB ctBoperux [Ty mOpiBHSIHHI 3 TBOPAMH, SIKi € 06‘€KTaM1 aBTOPCHKOTO TpaBa. Taki [OCTiKeHHsT
€ TaKMMHU 1[0 CTaBJIATH i/l CyMHIB HAJEKHICTh 3aCTOCYBaHHs YMHHOTO THAXOAY A0 00‘€KTIB CTBOPEHUX
I, s HeopHuTiHATLHUX 06'€KTiB. Pe3yavmamu. Pe3ynsraToM TOCTIUKEHHS € BUSBJICHHS HEY3TOKE-
HOCTI MDK CYTHICTIO 00’€KTiB CTBOPEHUX 3a JOMOMOTOK KOMII'FOTEPHUX [POrPaM, 10 BUKOPHCTOBYIOTH
MITYYHUH IHTENEKT, Ta HaJlaHUM BU3HAYEHHSM I TAKMX 00'€KTIiB, a TAKOK, HEBPaxyBaHHs PiBHs 3a1y-
yeHocTi (isnuHOi 0cOOU y TBOPEHHI TakKkX 00’€KTIB IIPU BU3HAYEHH] HaJIeKHOCTI MaltHOBUX aBTOPCHKIX
npas Ha Taki 06’exTi. Bucnoexu. BUCHOBKOM Iii€i cTaTTi € KOHCTaTallis HeoOXiIHOCTI MOAAIBIIOTO Y0~
CKOHAJIEHHS] YMHHOTO 3aKOHOJIABCTBA 1IPO aBTOPCHKE [IPABO B KOHTEKCTI mpaBa 0cobIMBOrO poiy (sui
generis) 3 METOIO BPaxyBaHHs PI3HOTO CTYIIEHIO yYacTi JoanHK y TBopenti 06‘ekris 111 Ta posmupenHio
MOKJIBOCTI 3aXHCTY KOPUCTYBayeM CBOiX TpaB 1mo/0 06‘ekti cropennx I ta/a6o 3a roromoroio 1111,

Kii040Bi ci10Ba: aBTOpPCHKE [PABO; IIPABO 0COOIMBOTO Pojty (Sui generis); mTyYHui iHTeIeKT; 00‘€KTU
CTBOPEHI MTYYHUM iHTETEKTOM.
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