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PROBLEM ISSUES OF APPLYING CURRENT LEGAL
REGULATIONS TO AI-CREATED OBJECTS

Abstract. Systems using artificial intelligence (AI), as well as Al itself, are now undergoing rapid
development and enhancement. Each year, the IT industry offers society increased opportunitiesand abroader
range of applicability for Al. Such development is particularly evident in Al language models, which allow for
direct communication with Al and systems that generate audio and /or visual objects upon human request.
Considering Al's growing capabilities in assisting or directly engaging in the creation of objects by humans
or by Al under human requests, legislators face the challenge of determining the legal status of such objects.
Since copyright law establishes specific requirements for authors and works, categorizing Al-created objects
as copyright-protected works is now impossible. However, the lack of legal regulation regarding the status
of relevant objects may create legal uncertainty and leave parties in legal relations unprotected. To regulate
thisissue, the Law of Ukraine “On Copyright and Related Rights” was adopted in a new edition, introducing
sui generis rights into legislation. Purpose. The present article aims to examine the current problems
concerning thelegal status of Al-created objects, particularly those arising with the adoption of the new edition
of the Law of Ukraine “On Copyright and Related Rights” regarding the regulation of non-original objects
under sui generis. Methods. When writing the article, the author has applied research and special methods
of scientific cognition, including analysis, synthesis, and comparison. The scientific novelty of the research
involves the examination of the issues related to the application of current legislation to Al-created objects,
taking into account substantive studies on the nature and characteristics of Al-generated objects compared
to works protected by copyright. Such studies call into question the applicability of the current approach
to Al-generated objects, treating them as non-original works. Results. The author identified inconsistencies
between the nature of objects created via computer programs employing artificial intelligence and the legal
definition assigned to such objects. Furthermore, it highlights the failure to consider the degree of human
involvement in the creation of these objects when determining the ownership of proprietary copyright in
relation to such objects. Conclusion. The article concludes the need for further improvement of existing
copyright legislation in the context of sui generis rights to take into account a varying degree of human
involvement in the creation of Al objects and expand user experience in protecting their rights to Al-created
objects and/or those created with the assistance of AL

Key words: copyright; sui generis rights; artificial intelligence; Al-generated objects.

1. Introduction. Problem statement. In
today’s globalized world, the development
of information technologies persists, and soci-
eties are getting more and more tools to sim-
plify and advance ordinary processes. New
tools are introduced into user familiar systems
which expand the range of capabilities. It leads
to the emergence of new sectors of business,
the economy, and human competence. Along
with new information technologies, humanity
and specialists face new challenges that require
assessment and possibly further changes in
the already established spheres of human exist-
ence. In recent years, releasing systems with
artificial intelligence (hereinafter referred to
as “AI”) to the general public has been a break-

© A. Loianych,2024

through. In particular, there are artificial intel-
ligence systems intended and trained for a spe-
cific narrow purpose, be it research, driving,
data collection, or analysis, and systems created
for less specific purposes, i.e., language models
and Al systems that generate images or create
musical compositions, etc. (hereinafter referred
to as “creative Al models”).

We believe creative AI models are also
designed to introduce new opportunities to
society and further promote AI and human
interaction.

As noted above, the elaboration of new
tools, products, and systems pursues not only
aresearch objective but also a commercial one —
a motivational component which is an integral
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part of many areas of development and research.
Therefore, the implementation of specific
products and tools creates new opportunities
for society and a new economic sphere, which
should be equally and thoroughly protected for
further development.

The legal community and some groups
of authors paid particular attention to creative
AT models as Al actually creates objects. This
raises questions about the protection of such
objects, incl. under copyright, and whether
someone owns the rights to these objects, if such
rights arise at all.

The relevance of the topic concerned is
driven by the lack of a unified approach and con-
cept that would be exhaustive to settle the issue
of proper protection of Al-created objects, in
particular, creative AI models and the user
of the system using Al, and the lack of sufficient
legal certainty and a fair balance of rights of all
participants in legal relations regarding such
objects.

Many scholars and students have dealt
with the issue of defining Al-created objects as
ones that are subject to copyright protection
and (not) recognizing Al as an author: Pavlo
Voitovych, Kateryna Bondarenko, Ruslan
Ennan, Alina Havlovska, Vladyslav Shliienko
in the article “Objects of Intellectual Property
Rights Created by Artificial Intelligence: Inter-
national Legal Regulation”, Viktor Savchenko
and Oleksandr Tsvar in the article “Issues
of Copyright for Objects Created by Artifi-
cial Intelligence”, T. I. Begova in the article
“Problems of Legal Protection of Objects Cre-
ated by Artificial Intelligence”, K. Militsyna in
the article “Objects Created Using Artificial
Intelligence and Artificial Intelligence Directly,
and US Copyright”.

The scientific novelty of the present arti-
cle involves covering the problem of applying
the currentlegislation to Al-created objects, tak-
ing into account thematic studies of the essence
and characteristics of Al-created objects in
comparison with copyright works. Such studies
call in question the appropriateness of applying
the current approach to Al-created objects as
non-original objects.

The present article aims to examine the cur-
rent problems of the legal status of Al-created
objects, in particular, the one caused by
the adoption of the new version of the Law
of Ukraine “On Copyright and Related Rights”
regarding the regulation of non-original objects
by sui generis.

The article’s purpose is part of a more gen-
eral research task, which is to study the legal
regulation of Al-created objects, the problems
faced by the legislator and law enforcement,
and the formulation of proposals for an approach

6

that would correspond to legal relations involv-
ing such objects and would allow for such legal
regulation in the future. In turn, this will prevent
inconsistency and legal uncertainty in the event
of a complication of relations and the develop-
ment of artificial intelligence in the future.

When writing the article, the author applied
general scientific and special method of scien-
tific knowledge, analysis, synthesis, and com-
parison.

The main text comprises two sections which
deal with sui generis subjects, an overview
of the Al-created object, and the conclusions
which present research findings and proposals.

2. The role of an individual and their
involvement in the creation of an object by
artificial intelligence

Under civil law, legal relations consist
of objects and subjects, respectively, those who
exercise and pursue rights and in respect of what
they own and exercise rights. Copyright is exer-
cised by copyright proprietors — the author
and /or holder of property copyrights, who fully
or partially exercises the property copyrights
provided by law to such an object. The object
is a work that meets legal requirements and has
been created by the author.

The legislation of Ukraine stipulates that,
firstofall, the copyright proprietoristheauthor —
the individual who created the object. The law
does not state that someone other than an indi-
vidual may be the author. A similar position pre-
vails in the United States of America, according
to which the author is an individual; another
interpretation of the author as an entity other
than an individual is impossible.

At the same time, the term “author” can be
understood as both individuals and legal enti-
ties under the national legislation of the partic-
ipating countries, as provided for by the Berne
Convention and the Universal Copyright Con-
vention (Voitovych, Bondarenko, Ennan, Hav-
lovska, Shliienko, 2021, p. 511).

In addition, when analyzing the ability of Al
to be an author, attention should be paid to
the fact that the work’s originality is the “crite-
rion that characterizes the work as an outcome
of the author’s intellectual and creative activ-
ity and renders the creative decisions made
by the author while creating the work” (Law
of Ukraine “On Copyright and Related Rights”,
2023). The originality criterion contradicts
the position of recognizing Al as the author
of the work and cannot yet be applied to arti-
ficial intelligence, and the author’s awareness
of the work, which is absent in Al is required by
most copyright laws (Voitovych, Bondarenko,
Ennan, Havlovska, Shliienko, 2021, p. 514).

Based on such an understanding, and with-
out allowing AI to be an author in copyright
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terms, all Al-created “works” do not have pro-
tection or a particular belonging that would
meet the principles of justice and balance
of interests, as in the case of users, Al develop-
ers, and society as a whole, given the economic
impact of such developments.

Thus, Militsyna K. notes that “the cur-
rent situation deprives investors and developers
of incentives for the development of artificial
intelligence ... that will affect science, training,
and research since there will be less data that they
can use under the terms of the doctrine of “fair
use” (Militsyna, 2019, p. 344).

On the other hand, granting authorship
could take place, for example, in favor of the user
who prompted Al to provide (create) a specific
object. It is also possible to make arguments in
the discussion to advocate the above thesis.

Such arguments hold that AI would not
have created a specific object without the user
and their prompt. In the prompt, the user embod-
ies their vision, idea, perception, and possibly
other details that have a significant manifesta-
tion of creativity. The prompt itself must also
meet specific requirements for Al to process
correctly and most likely provide the desired
result — the object the user expects. The prompt
can independently be the outcome of the user’s
intellectual and creative activity, and Al can act
solely as a means that creates a tangible reflec-
tion of built-in outcome of intellectual or crea-
tive activity, which has the form of the prompt.
That is, AI can be considered not as a creator
but as a means used.

The above approach is not universal for any
object that can be created by Al, but it can be
taken into account for adopting the regulation
that would most cover the interests of all par-
ticipants in legal relations. However, it cannot
be ignored that, in this case, the issue of object
originality and the user’s role and contribution
in creating its tangible form is not settled.

3. Compliance of objects created with
the help of artificial intelligence with
the requirements for works

Another important aspect of copyright
regarding Al-created objects is their compli-
ance with the requirements for the work estab-
lished by law for its “protection”.

Many authors reckon that Al-created
objects are not original — as mentioned above,
citing the article Objects of Intellectual Prop-
erty Rights Created by Artificial Intelligence:
International Legal Regulation — but are only
reproduction, copying, compilation of what
has already been created and what Al memo-
rized through machine learning; when “creat-
ing”, Al does not realize the process of creation
and its significance: there is no creative solu-
tion to the object itself, and the object is not

an outcome of the creative or intellectual activ-
ity of AL

Thus, attention is paid not only to the object
in its independent meaning but also to the pro-
cess of its creation, and the lack of human effort
or intellectual and creative activity fundamen-
tally distinguishes between what is created by
man and what is created by AL

In TI. Begova’s opinion “.. robots are
not able to generate fundamentally new crea-
tive solutions or works following the example
of the human mind and intellect. Original deliver-
ables in machine learning are obtained either by
copying already known human works, or by gen-
erating a programmed deliverable embedded in
the algorithms of the Al software and hardware
complex — artificial intelligence or a new compi-
lation of already known solutions and embedded
works is compiled by a neural network in software
code or mathematically. In other words, artifi-
cial intelligence cannot be creative” (Begova,
2021, p. 20) (author’s note: “robots” mean Al).

However, the above position is not peremp-
tory. Al may not be able to draw its own conclu-
sions from the information obtained if such con-
clusions were not embedded during “learning”,
but in some cases, Al demonstrates the ability
to perform activities that repeat human capabil-
ities and processes.

Viktor Savchenko and Oleksandr Tsvar in
their article summarize “... Al-created copyright
objects can meet all” requirements imposed on
copyright objects under the law, and “.. copyright
criteria are abstract and absent in the legislation
of most countries, limited only to the requirements
Jforwork originality (novelty) and human author-
ship” (Savchenko, Tsvar, 2023, p. 70). Viktor
Savchenko and Oleksandr Tsvar also give con-
vincing in their opinion examples and explana-
tions regarding the compliance of Al-created
objects with copyright requirements for works
and the option of the Al user to acquire the legal
status of the creator of such an object.

Therefore, the non-originality of Al-created
objects is not an axiom: it should be considered
in a broader context, and at least the regula-
tion of different Al-created objects may dif-
fer and be optional depending on the content
of such an object and the degree of human
involvement.

Given the widespread and progressive use
of Al, as well as the growth of systems which
are Al or use Al elements in their work, it is
necessary to settle existing issues. If something
that has the characteristics of a copyright object
differs from other existing objects is potentially
original, then it is expedient to resolve the issue
of the legal status of these objects.

The adoption of the Law of Ukraine “On
Copyright and Related Rights” No. 2811-1X

1
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dated December 1, 2022, which entered into
force on January 1, 2023 (hereinafter referred
to as the “Law”), was an attempt to resolve
the above issue in Ukraine. According to
Article 33 of the Law, the legislator introduced
the regulation of objects created by Al (or with
the help of AT) through sui generis right, which
aims to establish the legal certainty of the legal
status of Al-created objects and the subjec-
tive composition of legal relations around such
objects, the rights that arise and the scope
of such rights of subjects, while avoiding equat-
ing such objects to works.

The law proposes to use the concept
of “non-original object” in relation to Al-cre-
ated objects, and such an object is required
to (1) be different from “other existing similar
objects”; and (2) created “as a result of the func-
tioning of a computer program without the direct
participation of an individual in the creation
of the object’. Tt is suggested not to include
works created by an individual using com-
puter technologies as non-original objects (Law
of Ukraine “On Copyright and Related Rights”,
2023).

Subjects of a suis generis right may be
the right holders (or persons with licensing
authority) of the computer program that cre-
ated the object, or a legitimate user of the com-
puter program. The Agreement may determine
the ownership of suis generis rights to non-orig-
inal objects.

Given the above provisions of the Law, it
is seen that there are shortcomings that make
their application contradictory and non-com-
pliant with the actual needs of the subjects
and inconsistent with the balance of subjects’
rights in legal relations concerning objects. We
offer you to consider further in more detail.

The use of the expressions “without direct
participation” and “with the help of” looks
contradictory. This is due to the fact that
the computer programs (AI) considered in
the relevant context are precisely intended for
users, and the outcome of such employment by
the AT user implies user involvement in the cre-
ation of an object to some extent. The creation
of an Al object is not carried out independently,
given the lack of the ability to independently
initiate the creation of something, without user
involvement. In particular, there is a lack of Al
awareness of the very process of creation and its
significance, as we considered above. Currently,
the user’s interaction with AI happens through
the provision of a prompt to Al to be processed,
and in response, Al will provide an answer and/
or an object.

It is also important to note that the user,
intending to create a specific object with the use
of Al and providing a prompt to Al, can also
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carry out and/or is carrying out intellectual
and creative activities that have expression.

Therefore, in an attempt to distin-
guish between the creation of objects by Al
and the use of Al in order to create an object,
the legislator shaped conditions of low legal cer-
tainty regarding the legal consequences of using
Al in the creation of objects. Thus, under spe-
cific circumstances, it is impossible or difficult
to reliably establish whether the participation
of an individual in the creation of an object is
sufficient to consider it created “with the use”,
and certainly not with “without the direct
involvement” of an individual. This is espe-
cially true when both options can be upon using
the same Al

The consequences of uncertainty may be
the incorrect attribution of an object not to
the work but to a non-original object with
different subjective composition, ownership
and scope of rights that arise upon such kind
of the object’s creation.

Another drawback is the lack of a reference
to who acquires a sui generis right to a non-orig-
inal object after its creation: the user or
the AT copyright holder (hereinafter referred to
as the “copyright holder”). Since Al is a system/
computer program that is provided by the cop-
yright holder to the user, the terms of use are
determined by the usage license, which usually
comes in the form of an adhesion agreement. As
a result, despite the degree of Al use, the user
accepts the conditions provided by the cop-
yright holder, and only the copyright holder
personally determines what rights the user will
acquire for the object created by AT (or with its
use). Thus, the legal provisions provide the right
holder with all the opportunities to determine
the scope of the rights that the user receives. In
our understanding and observation, it is very
unlikely to include conditions by the copyright
holder on the transfer to the user of all rights
to the object, regardless of the degree of user
involvement in the object’s creation. In par-
ticular, the retention of rights to the object by
the right holder entitles the latter to exercise
unlimited control over the use and distribution
of objects.

It is worth highlighting that taking steps
to settle the issue of rights to objects created
by AI is important and is better than leaving
it unregulated. The introduction of regulation,
albeit imperfect, is an action and development:
it allows for improving such regulation, elimi-
nating shortcomings, and resolving disputes.

4. Conclusions

Creating, implementing, and advancing new
information tools and technological solutions
is an ongoing process that sometimes precedes
the human and professional understanding
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of these processes and their consequences.
However, the protection of all participants in
legal relations and further stimulation of devel-
opment is also important to the legal definition
of the status of objects created by Al The con-
tradiction of such objects with the requirements
of the legislation and current approaches should
not limit society and individuals in the full
and proper protection of their rights, achieve-
ments, and fruits of intellectual and creative
activity.

The adoption of the Law of Ukraine “On
Copyright and Related Rights” No. 2811-1X
dated December 1, 2022 is an essential step
towards the proper regulation of relations
regarding objects created by Al, and “sui gen-
eris” right is an appropriate means to settle
such relations, while maintaining the current
approaches to copyright and human-created
works. New laws may have drawbacks, but they
should not stand in the way of further develop-
ment and improvement, especially along with
an increasingly better understanding of the real-
ity in which we find ourselves.

Summarizing the above, it should be marked
that there is a discrepancy between the essence
of objects created with the help of artificial
intelligence and the definition applicable to
such objects, and this discrepancy only proves
the simplification of the legal status and assess-
ment of such objects. This, in turn, entails reg-
ulation which upends a fair balance and ignores
the properties of the objects that they may
own. The current legal regulation also assigns
an important role on the conditions of Al use,
which are established by the developer. This
can lead to the deprivation of the user, who was
directly involved in the creation of an object by
artificial intelligence, of property copyrights
(ownership rights of the subject of suis generis).

Taking into account the above, in
the author’s opinion, the most appropriate pro-
posal is to improve the current legal regulation
and:

(i) establish clearer criteria for classifying
objects as objects of copyright or objects of suis
generis, given the degree of human involvement
in creating objects using Al or directly by it;

(ii) revise the wording “non-original
objects” in favor of one that would regard
the operational capabilities of Al and the char-
acteristics of the objects it created,;

(iii) allow AT users to obtain rights to objects
created by Al (or with its help) and move away
from the position that the AT developer / owner
independently establishes or acquires the user
rights to objects.

In the future, more profound studies
of the interaction between users and artifi-
cial intelligence and objects created by artifi-
cial intelligence will establish the conditions
for acquiring property and non-property
rights and legal regulation for such objects,
which:

(1) correctly and properly describes objects
created by artificial intelligence;

(2) describes the appropriate scope of user
participation in the creation of such objects for
unconditional recognition of copyright;

(3) eliminates legal uncertainty regarding
the belonging of objects to works or suis generis
objects, taking into account the current require-
ments of the legislation;

(4) allows expanding the range and method
of using artificial intelligence in its economic
component.
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ITPOBJIEMATHUKRA 3ACTOCYBAHHA YNHHOTO ITPABOBOT'O
PEI'YJIIOBAHHA 10 Ob‘ERTIB, CTBOPEHUX HITYYHUM IHTEJTEKTOM

AHoraiis. Y HUHIIIHI yac cucteMH, 10 BUKOPUCTOBYIOTH tirtyunuii inresnext (1HT), i mryunnii inre-
JIEKT SIK TAKWi, 3HAXOAATHCS Ha €Talli CTPIMKOTO PO3BUTKY Ta BAOCKOHAJIEHHS. 3 KOskHUM pokoM IT inmy-
CTPist IPOIIOHYE CYCILIBbCTBY Oilibllie MOKIMBOCTEl Ta Bee mupiie moJie st 3acrocysantst 111 3okpe-
Ma 1ieil PO3BUTOK MU MOKeMO Oauntu y MoBHUX Mogessx I, ki nepeaGayaiorh npsaMy KOMYyHIKaIiio
somnn 3 1111, Ta cuctemax, 1Mo CTBOPIOIOTH ay/Iio Ta/abo Bi3yanbHi TBOPHU Ha 3aUT JIIOANHI. 3 OTJISALY Ha
36ipiennsa Moskausocteii I oo 3anydenns y mpoiec TBOpeHHst 06'€KTiB oguHo0, Ta/abo 1111, Ha
3ITUT JIOJNHH, [IEPeJ] 3aKOHO/ABIEM TTOCTAE TIUTAHHS IPABOBOTO PETYJIIOBAHHSI CTATYCY TAKUX 00‘EKTIB.
OCKITIbKY 32 3aKOHO/IABCTBOM IIPO aBTOPCHKE IIPABO BCTAHOBJIOIOTHCS BIMOTH JI0 aBTOPA Ta TBOPY, TO
BinHecents 06‘exriB crBopenux 1111 10 06‘€KTiB aBTOPCHKOTO TpaBa € HeMoskuBuM. OJIHAK, BIICYTHICTH
[PABOBOTO PEryJIOBAHHS CTATYCy TEBHUX OO‘€KTIB CTBOPIOE TPABOBY HEBU3HAYEHHICTH i HE3aXMUIEH-
HICTh CY0‘€KTIB IIPOBOBIZHOCHH. 3 METOIO BPETYJIIOBATH [IPABOBUIA CTATYC TAKUX 00‘€KTIB 0YJI0 IPUHHSATO
3akoH Ykpainu «IIpo aBropcbke mpaBo Ta CyMiXHI IIpaBas y HOBIH peakilii, i BKIIOYEHHS /10 3aKOHO/[aB-
CTBa npasa 0cobMBOro poiy (sui generis). Mema. MeTolo 11i€i cTaTTi € PO3LJIsL YMHHOI POOIEMaTUKK
10/10 IPaBOBOTO cTarycy 06‘ekTiB crBopenux 1111, 30kpema Ti€l, sika BUHUKJIA PAa30M 3 IPUAHATTSIM HOBOI
penakiiii 3akony Ykpainu «IIpo aBropcbke 1mpaBo Ta CyMixKHi MpaBa» B YaCTUHI PEryJIOBAHHS HEOPUTi-
HaJIbHUX 00‘€KTIB IPaBoM 0cO0MMBOTO poiy. Memoou docaioscenns. [1pu HarMCcaHHI CTATTI BUKOPHUCTaHI
3araJbHO-HAYKOBUH Ta CIellialbHIIT MeTO/l HAyKOBOTO TTi3HAHHS, aHaTi3, CUHTe3, TopiBHAHHA. Haykosa
HOBM3Ha I[i€i CTaTTi MOJIATAE Y AOCIKEHHI TUTAHHA MPOOIEMaTHKI 3aCTOCYBaHHA YNHHOTO 3aKOHO/[aB-
crBa 710 06'exTiB crBopenux 111 3 ypaxyBaHHAM TPEIMETHUX JOCTIKEHb CYTHOCTI Ta XapaKTePUCTHK
06'exTiB ctBoperux [Ty mOpiBHSIHHI 3 TBOPAMH, SIKi € 06‘€KTaM1 aBTOPCHKOTO TpaBa. Taki [OCTiKeHHsT
€ TaKMMHU 1[0 CTaBJIATH i/l CyMHIB HAJEKHICTh 3aCTOCYBaHHs YMHHOTO THAXOAY A0 00‘€KTIB CTBOPEHUX
I, s HeopHuTiHATLHUX 06'€KTiB. Pe3yavmamu. Pe3ynsraToM TOCTIUKEHHS € BUSBJICHHS HEY3TOKE-
HOCTI MDK CYTHICTIO 00’€KTiB CTBOPEHUX 3a JOMOMOTOK KOMII'FOTEPHUX [POrPaM, 10 BUKOPHCTOBYIOTH
MITYYHUH IHTENEKT, Ta HaJlaHUM BU3HAYEHHSM I TAKMX 00'€KTIiB, a TAKOK, HEBPaxyBaHHs PiBHs 3a1y-
yeHocTi (isnuHOi 0cOOU y TBOPEHHI TakKkX 00’€KTIB IIPU BU3HAYEHH] HaJIeKHOCTI MaltHOBUX aBTOPCHKIX
npas Ha Taki 06’exTi. Bucnoexu. BUCHOBKOM Iii€i cTaTTi € KOHCTaTallis HeoOXiIHOCTI MOAAIBIIOTO Y0~
CKOHAJIEHHS] YMHHOTO 3aKOHOJIABCTBA 1IPO aBTOPCHKE [IPABO B KOHTEKCTI mpaBa 0cobIMBOrO poiy (sui
generis) 3 METOIO BPaxyBaHHs PI3HOTO CTYIIEHIO yYacTi JoanHK y TBopenti 06‘ekris 111 Ta posmupenHio
MOKJIBOCTI 3aXHCTY KOPUCTYBayeM CBOiX TpaB 1mo/0 06‘ekti cropennx I ta/a6o 3a roromoroio 1111,
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EXERCISE OF PERSONAL NON-PROPERTY RIGHTS
ENSURING THE SOCIAL EXISTENCE OF A POLICE
OFFICER IN UKRAINE

Abstract. Purpose. The purpose of this article is to examine the exercise of personal non-property
rights that ensure the social existence of a police officer in Ukraine. Results. The article investigates
the implementation of personal non-property rights that ensure the social existence of a police officer
in Ukraine. It has been established that such rights, which belong to the individual, constitute part
ofthesystem of subjective rights, represent areal social phenomenon, arise in connection with the possession
of non-material benefits, and serve as a legal mechanism for securing one's social existence. The article
outlines the characteristics of these rights as they pertain specifically to police officers. It is concluded
that these rights belong to the category of exclusive rights. The article highlights the particularities
of the exercise of certain personal non-property rights by police officers. It is emphasized that the content
of such rights constitutes a set of entitlements vested in the individual as the holder of these rights. It is
proposed to include among these rights the right to freedom of literary, artistic, scientific, and technical
creativity; the right to freedom of association; the right to peaceful assembly, among others. Conclusions.
It is concluded that the personal non-property rights ensuring the social existence of a police officer in
Ukraine belong to the group of exclusive rights. Their content encompasses a set of entitlements vested
in the individual as the bearer of these rights. These rights incorporate both a positive aspect—legal
recognition of a person's entitlement to a non-material benefit (right of possession) and the ability to
use it (right of use) within the limits established by law and in accordance with its intended purpose
and the police officer’s personal interests—and a negative aspect, manifested in the right to demand that
others refrain from infringing upon such benefit, thereby ensuring protection against violations. The
identified personal non-property rights ensure the police officer’s social existence and are characterized
by the following features: personal nature, non-material essence, a specific object, and orientation toward
satisfying physical (biological), spiritual, moral, cultural, social, or other intangible needs (interests).

Key words: personal non-property rights, police officer, right to a name, right to one's image.

1. Introduction

The issue of personal non-property rights
has long held a prominent position in Ukrainian
civil law scholarship. The effective guarantee
of human rights is traditionally regarded as
an inherent feature of a legal, democratic,
and social state that operates under the rule
of law. In any society, human rights constitute
a fundamental legal institution that defines
the legal status of an individual, determines
permissible limits of influence upon them,
regulates the extent of interference in
the personal sphere, and provides mechanisms
for ensuring and protecting rights and freedoms.
Consequently, respect for human dignity
as the highest social value must become
a foundational principle of social life, including

© Z. Marinich,2024

in Ukraine. Fundamental rights and freedoms
belong to an individual from birth and are
inalienable; thus, ensuring their realization is
one of the core functions of the state.

As early as the beginning of the 20th century,
scholars in the field of civil law, while analyzing
the phenomenon of personal non-property
rights, emphasized that the development
of personality occurs primarily within a material
context, which determines its further spiritual
development.

Each branch of law governs a system
of socially homogeneous relationships. As
regards the subject matter of civil law
regulation, it encompasses both property
relations  and  personal ~ non-property
legal relations that ensure an individual’s
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natural existence and social being, as well
as the relations arising from the exercise
of such rights (Civil Code of Ukraine, 2003).
Personal non-property relations hold a central
position due to their legal nature and content.
It is evident that civil law, with its regulatory
methods, is better suited than any other branch
of law to ensure the realization of personal non-
property rights.

The issue of the exercise of personal
non-property rights by individuals has been
exploredintheworksof D.V.Bobrov, T.V. Bodnar,
V.I. Borysov, O.V. Dzer, A.S. Dovhert, .V. Zhy-
lynkova, V.I. Kysil, V.M. Kossak, O.V. Kokhano-
vska, O.D. Krupchan, N.S. Kuznetsova,
I.M. Kucherenko, V.V. Luts, R.A. Maidanik,
V.E Maslov, H.K. Matviiev, O.A. Pidopryhora,
0.0.Pidopryhora,O.A. Pushkin,Z.V.Romovska,
M.M. Sibilov, S.O. Slipchenko, 1V. Spasy-
bo-Fatieieva, R.O. Stefanchuk, Ye.O. Khari-
tonov, L.V. Fediuk, A.O. Tserkovna, S.I. Chor-
noochenko, M.L. Sheliutto, Ya.M. Shevchenko,
S.I. Shymon, R.B. Shyshka, among others.
However, despite the significant volume of aca-
demic work on the subject, numerous general
theoretical and practical questions remain unre-
solved concerning the understanding and exer-
cise of personal non-property rights that ensure
the social existence of a police officer in Ukraine.
The aim of this article is to explore the exercise
of personal non-property rights that ensure
the social existence of a police officer in Ukraine.

2. The Significance of the Issue of Personal
Non-Property Rights

According to researcher T.O. Sofiiuk,
the importance of personal non-property rights
is well-recognized within civil law scholarship.
In all rule-of-law states, human rights are
acknowledged as a fundamental component
of social life. By focusing on the core needs
and functions of the human being, personal non-
property rights contribute to the structuring
of an individual’s legal status, subordinating
it to a defined system of legal norms. Human
rights determine the mechanisms for lawful
influence over individuals, delineate permissible
limits of intrusion into their private lives,
and establish legal guarantees for the realization
and protection of their rights and freedoms.
Throughout  different  historical  periods,
the issue of human rights has remained integral
to the process of societal transformation in
terms of education and cultural maturity,
reflecting  the intellectual and  moral
development of society. This imbues the issue
of human rights with exceptional importance,
connecting it deeply to the realms of philosophy,
religion, and morality, and endowing it
with the corresponding features. The rights
of an individual relating to their intangible
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benefits are referred to as personal non-property
rights (Sofiiuk, 2015).

Among the defining features of personal
non-property rights are the following:

— they belong to every natural person from
birth or by law;

— they lack economic content;

— they are inextricably linked to
the individual (in this case, a police officer),
who cannot waive such rights or be deprived
of them;

— they are absolute in nature;

— they are held by the individual (police
officer) for life (Article 269 of the Civil Code
of Ukraine).

A key distinguishing feature of this category
of subjective civil rights—personal non-
property rights—is their intrinsic connection
to the personality of the rights-holder. As some
scholars rightly note, it is more accurate to refer to
this feature as a “personalist character” rather than
a“personal character,” since not only personal non-
property rights but also other rights (e.g., property
rights) held by individuals may be considered
personal. This close connection between personal
non-property rights and the authorized person
determines the legal particularities of their origin,
termination, exercise, and disposition. These legal
consequences of the personalist nature of such
rights are reflected in Article 269 of the Civil
Code of Ukraine: they arise from the moment
of birth of a natural person, and in certain cases,
on the basis of the law; a natural person cannot
renounce personal non-property rights or be
deprived of them and retains them for life (Hora,
2014).

An analysis of Book 2 of the Civil Code
of Ukraine, Personal Non-Property Rights
of a Natural Person, allows for the identification
of those rights that ensure the social existence
of an individual (Chapter 22 of the Civil Code
of Ukraine). These include: the right to a name
(Article 294), the right to change one's name
(Article 295), the right to use one’s name
(Article 296), the right to respect for dignity
and honor (Article 297), respect for a deceased
individual (Article 298), theright toinviolability
of business reputation (Article 299), the right to
individuality (Article 300), the right to privacy
and its protection (Article 301), the right to
information (Article 302), the right to personal
documents (Article 303), the right to manage
personal documents (Article 304), the right
to access personal documents transferred to
libraries or archives (Article 305), the right to
confidentiality of correspondence (Article 306),
protection of personal interests during photo,
film, television,and videorecording (Article307),
the right to protection of personal interests
in photographs and other artistic works,
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or the right to one’s image (Article 308),
theright to freedom of literary, artistic, scientific,
and technical creativity (Article 309),
the right to residence (Article 310), the right to
inviolability of the home (Article 311), the right
to choose one's occupation (Article 312),
the right to freedom of movement (Article 313),
the right to freedom of association (Article 314),
and the right to peaceful assembly (Article 315).

Thus, personal non-property rights vested
in an individual constitute a component
of the system of subjective rights and represent
a tangible social phenomenon. These rights are
not abstract; their classification encompasses
a wide array of nuanced relationships and plays
a key role in the regulation and guarantees
of personal human rights. The Civil Code
of Ukraine defines not only the range
of social relations governed by civil law but
also particular types of personal non-property
rights. In doing so, it provides a legal foundation
for the concretization and classification
of personal non-property (intangible) rights
(Chornoochenko, 2000).

3. Personal Non-Property Rights as
a Legal Form of Social Relations

Personal non-property rights, which are
the subject of this study, constitute a legal form
of social relations arising from the possession
of intangible benefits by an individual and serve
as a legal mechanism ensuring their social
existence. These benefits form an integral
part of a person’s social life, as they enable
an individual to be a full-fledged member
of society and are predominantly realized within
the sphere of spiritual communication.

One such right is the right to a name, which
entails the legally established possibility for
a person to have a name, change it, use it, permit
or prohibit its use by others, as well as demand
its correct usage and prevent its distortion
when addressing the holder of the respective
right (Korchevna, 1998). Another example
is the right to respect for honor and dignity,
understood as the legally guaranteed possibility
for an individual to require that the perception
of their personality, activities, and actions by
other subjects be based exclusively on accurate
facts, without distortion of information or
dissemination of false data. The concept
of honor encompasses the societal evaluation
of an individual’s moral and ethical qualities,
behavior, and social activities, reflecting
the attitude toward them from their
surroundings. Dignity, in turn, is understood as
a person’s internal awareness of their own value,
grounded in their personal qualities, worldview,
abilities, and social significance.

An example of a non-property right includes,
in particular, the right to inviolability of business

reputation and the right to individuality. The
right to inviolability of business reputation is
a legally guaranteed possibility for a person to
demand from others an objective and impartial
assessment of their professional, business, or
other qualities. This right also entails protection
against unlawful encroachments that may
harm the formed perception of the person. A
distinguishing feature of this right is that its
holder can be not only a natural person but
also a legal entity, which differentiates it from
the rights to respect for honor and dignity that
belong exclusively to natural persons. The right
to individuality means the legally established
possibility for a natural person to maintain
or change their national, cultural, linguistic,
and religious identity, as well as freely choose
forms and means of self-expression, provided
these do not contradict current legislation or
violate generally recognized moral and ethical
norms of society (Dzera, 2001).

The right to access personal documents
transferred to library or archival collections,
stipulated by Article 305 of the Civil Code
of Ukraine, by its legal nature is a personal
non-property right of a natural person, which
ensures the possibility of exercising certain
actions to access private information contained
in the respective collections. The content
of this right lies in obtaining information that
may be of public interest and possess scientific,
historical, or cultural value. Its exercise aims
to balance the public interest in access to
significant data with the necessity of respecting
the individual’s right to privacy, which may
be threatened by disclosure of confidential or
sensitive information.

Also  noteworthy is the right to
confidentiality of correspondence, which
encompasses  guarantees of inviolability
of letters, telephone conversations, telegraphic,
and other forms of communication conducted
in the private sphere. This right ensures
the preservation of confidentiality of private
communication and belongs to the personal non-
property rights aimed at protecting private life.
By its content, it is closely related to the right to
personal documents, since both institutes ensure
protection of private information from unlawful
interference by third parties (Bandurka, 2004).
Interference with the right to confidentiality
of correspondence is permitted only by court
decision and solely in cases explicitly provided
by law. Such restriction may be imposed to
prevent the commission of a criminal offense
or to establish the truth during a pre-trial
investigation, provided that the necessary
information cannot be obtained by other, less
intrusive means. Such limitation of individual
rights must comply with the principle
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of proportionality and be implemented strictly
within the limits established by legislation
(Antoniuk, 2004).

Inthe modernworld, the right toinformation
is also an important non-property right. It
refers to the legally guaranteed possibility
for an individual to freely seek, receive, store,
use, and disseminate information. Legally,
information means data fixed on material carriers
or officially published concerning events, facts,
and phenomena occurring or having occurred
in society, the state, or the natural environment.
However, the exercise of this right is subject to
certain restrictions. In particular, it does not
extend to information constituting personal
secrets, except in cases provided by law, state
secrets, or confidential information belonging
to legal entities.

Additionally, non-property rights include
the right to freedom of literary, artistic,
scientific, and technical creativity; the right to
freedom of association; and the right to peaceful
assembly, among others.

4. Conclusions

Thus, the personal non-property rights that
ensure the social existence of a police officer
in Ukraine belong to the category of exclusive
rights. The content of these rights constitutes
a set of entitlements vested in the individual
as the holder of these rights. They encompass
both a positive aspect—legal recognition
of the individual’s right to the corresponding
intangible benefit (right of possession)
and the ability to use it (right of use) within
the limits established by law, in accordance with
the purpose of such benefit and considering
the police officer’s personal interests—and
a negative aspect, which is manifested in
the right to demand that other subjects refrain
from encroaching upon this benefit, thereby
ensuring protection against violations.

The identified personal non-property rights
ensure the social existence of the police officer
and are characterized by the following features:
personal nature, intangible character, a specific

Kanna Mapiniu,

object, and orientation toward satisfying
physical (biological), spiritual, moral, cultural,
social, or other intangible needs (interests).
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®OPMU 3AXUCTY OCOBUCTUX HEMAITHOBHX IIPAB, )
IO 3ABESIEYYIOTb COIIAJIBHE BYTTA NOJINEMCBROI'O B YKPAIHI

AHotauisi. Memoro crarti € gociiKeHHsT HOPM 3aXUCTY 0COOUCTUX HEMANHOBUX TIPaB, M0 3a0e3-
[eYyI0Th COlliaibHe Oy TTs I0JIielchKOro B YKpaiti. Pesyivmamu. Y ctaTTi 10CTiIKEHO (DOPME 3aXUCTY
0cOOMCTUX HEMATHOBUX MIPaB, 110 3a0e31euy0Th colliajibHe Oy TTs noineiicbkoro B Ykpaiui. [Tixkpecie-
HO aKTyasIbHiCTh 0OpaHOi TeMy CTaTTi, BU3HAYUEHO (Ga30Bi KaTeropii. BetaHoBIIEHO, 10 3aXUCT 0COOMCTUX
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HEMAaHOBUX IMPaB — 1€ IOPUANYHO 3aKPil/ieHa MOKJIMBICTH YIIOBHOBAKEHOI 0COOM BUKOPHCTOBYBATH
3aX0/[M TIPABOOXOPOHHOTO XapaKkTepy 3 METOI0 Bi[HOBJIEHHs IOPYIIEHOTO HEMAHOBOTO TIpaBa Ta IpH-
[UHEHHS 71ii1, 110 {ioro nopyryoTb. DopMOI0 3aXKUCTy 0COOUCTUX HEMAHOBUX TIpaB (HizuuHOoi 0co0H, sIKi
3abe3meuyioTh ii coliasibHe OyTTsI, BU3HAHO IepedaueHy 3aKOHOIABCTBOM CHCTEMY B3a€MOY3TOKEHIX
il YIIOBHOBa)KEHUX Ha Te opraHiB abo camoi (isuyHoi 0cobu uui Mpasa MOPYIIYIOTHCS, CIPAMOBAHNX
Ha [IOHOBJIEHHSI TAKUX T1PaB, IPUITMHEHHS IPABOIOPYIIEHHs Ta 3a0e31IeYeHHsI BIIIIKO/YBAHHS 3aBIaHIX
HuUM 301TKiB. Bucnoeku. 3pobiieHo BIUCHOBOK, 1110 JI0 3aXHCTY 0COOMCTHX HEMAHOBUX IPaB, sKi 3a6€e3-
MevyIOTh COoliaibHe GyTTs MOMIeiicbkoro B YKpaiHi, MOJKJIMBE 3aCTOCYBAHHS K IOPUCAMKININHHOI, TaK
i HeropucauKkiiiiHoi (opm saxucty. [[o 0PUCAUKIINHOT (hOpME 3aXKCTY OCOOMCTUX HEMAHOBUX IPAB,
SIKi 326€31edyI0Th coliabHe OYTTS MOJIIeHCchKOTO B YKpaiHi, CTi/l 3apaxyBati: Cy0BHil 3aXMCT Ta ajiMi-
HICTPATUBHIH TOPSIOK 3aXUCTY, a /10 HEIOPUCIUKINIHOI (hopMHI — caM03aXUCT 1 HOTapiaabHy (GopMmy
saxucry. [linkpeciieHo, o Hotapiaibha popma 3axXuCTy 0COOMCTIX HEMAHOBUX I1PaB, sIKi 3a0€311e4y0Th
coriasibre GyTTsT MOJIiIeiichkoro B Ykpaiti, Ma€ MpeBeHTHBHUIA (TTOMEPeIKyBaTbHIN ) XapaKTep, OCKiJIb-
KU 3aXHIIA€E TTPaBa MOJIEeHCchKOro Biji TOpyIieHb y MaiiGyTHHOMY (30KpeMa, e CTOCYEThCS TAKHX MPaB,
SIK CHPUSIHHS 3MIIIHEHHIO 3aKOHHOCTI Ta [PABOIOPSIIKY, 3a0€31eUeHHs] 3aXUCTY U OXOPOHHU BaKJIMBUX
1IpaB Ta inTepeciB MOILEiChKOro, a TaKoK 3a100iraHHsa MOKIMBIM [paBonopyeHusam. OcKinibku 06’ekr
3aXHCTY He M/ISITae TTOBHOMY BiTHOBJICHHIO, 3aXMCT Y TAKOMY Pasi HeOOXIIHO CIIPSIMOBYBATH MEPEBAKHO
Ha TOMNepe/yKEHHs OPYLIEHHs 0COOMCTOr0 HeMailHOBOTO TIpaBa, 10 3a0e3Iedye coliaibie OyTTs moJi-
1eIiChKOTO B YKpaiHi.
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THE LEGAL NATURE OF THE ECTHR CASE LAW
AS A SOURCE OF LAND LAW IN UKRAINE

Abstract. Purpose. The study aims to analyze the concept of “case law of the European Court of Human
Rights” and explore its legal nature as a source of land law in Ukraine. It also seeks to determine the place
of the ECtHR case law in the hierarchy of sources of Ukrainian land law. Research Methods. The study
employs general scientific and specialized methods of legal research. Results. Legislative approaches to
defining the concept of “ECtHR case law” are analyzed. International experience in regulating the relevant
issue, particularly some legal acts of the United Kingdom and Ireland, is examined. The study assesses
the recognition of the European Commission of Human Rights’ case law as a source of Ukrainian land law.
Additionally, key doctrinal approaches regarding the legal nature of the ECtHR case law are identified.
The author compares it with the classical precedent in English law. Based on legislative norms and works
of Ukrainian legal scholars, conclusions are drawn about the place of the ECtHR case law in the system
of land law sources. Conclusions. The legal force of the ECtHR case law as a source of Ukrainian land law is
often diminished due to insufficient study of the relevant legal concept and a lack of understanding of its place
in the hierarchy of legal sources. It is recommended to amend certain Ukrainian legal norms to explicitly
define what constitutes “ECtHR case law” and to regulate the status of the European Commission of Human
Rights’ case law as a legal source. A comparison of the ECtHR case law with classical judicial precedent
indicates that they share many common features, and the ECtHR case law can be considered as a special
type of international precedent. The case law of the European Court of Human Rights and the Convention
for the Protection of Human Rights and Fundamental Freedoms form a unified whole and should not be
analyzed separately when determining their place within the system of sources of Ukrainian land law.

Key words: case law of European Court of Human Rights, precedent, European Commission

of Human Rights, sources of land law in Ukraine.

1. Introduction. Numerous problems with
applying the case law of the European Court
of Human Rights (hereinafter — “ECtHR”, “the
Court”) to resolve land disputes, in particular,
irrelevant and “ritualistic” references to case
law, are primarily related to the insufficient
theoretical study of this legal institution. Despite
the legislative consolidation of the ECtHR case
law as a source of law in Ukraine, questions
often arise concerning the basic understanding
of the concept of “ECtHR case law” and its legal
nature. For example, the place of the ECtHR case
law in the hierarchy of law sources in Ukraine
and the rules for applying the ECtHR ruling in
resolving land disputes in Ukraine, are debatable.

The issue concerned has been studied by
such scholars as N. Blazhivska, T. O. Kovalenko,
A. M. Ivanitskyi, R. B. Sabodash, D. V. Sannikov,
M. Sannikova, and others.

The purpose of the present article is
to analyze the legal nature of the case law
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of the European Court of Human Rights as
a source of land law in Ukraine, compare it with
the classical judicial precedent, and determine
the place of the case law in the hierarchy of land
law sources.

2.1. The concept of “ECtHR case law”.
A partial definition of the concept is provided
by the Law of Ukraine “On the Enforcement
of Judgments and Application of the Case Law
of the European Court of Human Rights”.
Pursuant to Article 17, courts refer both
to the Convention for the Protection
of Human Rights and Fundamental Freedoms
of 1950 and the Protocols thereto (hereinafter
referred to as the “ECHR” or “Convention”)
and the “case law of the Court” as a source
of law. The Law also defines the concept
of “case law of the Court” involving the case
law of the European Court of Human Rights
and the European Commission of Human Rights
(The Law of Ukraine “On the Enforcement

© V. Paliichuk,2024
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of Judgments and Application of the Case Law
of the European Court of Human Rights”).

In this context, a set of research concerns
arise. For example, the Law does not define
the concept of “case law of the European
Court of Human Rights”. According to
Article 1 of the Law, it only defines a “judgment
of the ECtHR”. Part 2, Article 18 of the Law also
marks that “to refer to the Court’s judgments
and rulings and the Commission’s rulings, courts
shall use translations of the texts of the Court’s
judgments and the Commission’s rulings”
(The Law of Ukraine “On the Enforcement
of Judgments and Application of the Case Law
of the European Court of Human Rights”).
Accordingly, it can be assumed that
the legislator implied the Court’s judgments
and rulings in the concept of “ECtHR case
law”. At the same time, according to Art. 47
of the Convention, the Court, at the request
of the Committee of Ministers, give advisory
opinions on the legal questions concerning
the interpretation of the Convention
(Convention for the Protection of Human
Rights and Fundamental Freedoms).

If we analyze international experience,
the Human Rights Act 1998, adopted
by the British Parliament to harmonize
the Conventionand thelocal legal system, foresaw
such a situation. Thus, Art. 2 states: “A court or
tribunal determining a question which has arisen
in connection with a Convention right must
take into account any (a) judgment, decision,
declaration or advisory opinion of the European
Court of Human Rights (..)” (Human Rights
Act, 1998). The British Parliament enshrined
alist of decisions, judgments, or other documents,
including advisory opinions adopted by
the ECtHR, which should be taken into account
by the court in resolving disputes concerning
the rights provided for in the Convention. A
similar provision is evident in the Irish European
Convention on Human Rights Act 2003 (Art. 4)
(European Convention on Human Rights Act,
2003).

2.2. The case law of the European
Commission of Human Rights. The case
law of the European Commission of Human
Rights (hereinafter — the “Commission”) raises
further questions. The Commission operated
from 1954 to 1998 and carried out preliminary
consideration of complaints about violations
of the Convention. As a result of the 1998
reform, the Commission effectively ceased to
exercise its powers.

As noted above, the Law provides that
the “case law of the Court” includes the case
law of the European Commission of Human
Rights. At the same time, procedural codes
no longer provide for the Commission’s case

law as a source of law (Civil Procedure Code
of Ukraine).

Consequently, a conflict arises because
different legal acts of equal legal force differently
regulate the sources of law to be applied in
Ukraine to resolve land disputes. To address
the mentioned problem, the rule of using a newer
legal act to resolve a conflict can be applied. In
such circumstances, the Civil Procedure Code,
which does not provide that the Commission’s
case law may be applied by courts to resolve
land disputes, should be employed to resolve
the issue of relevant sources.

At the same time, following the prompt
of the European Commission of Human Rights,
the Unified State Register of Court Decisions
currently contains more than a thousand court
decisions in cases considered by appellate
and cassation courts in civil and commercial
proceedings related to land issues. Based on
the analysis of more than a hundred decisions,
it is evident that in most cases the Commission
is mentioned exclusively in the context
of Art. 17 or 18 of the Law (provisions regulating
the use of ECtHR case law as a source of law).
In these judgments, the courts continued
referring to the ECtHR case law rather than
the Commission’s. However, the court referred
to the Commission’s case law in about fifteen
court decisions. In all cases, judges refer to
the judgment in the case of “Leo Zand w.
Austria” (application no. 7360/76, report
of the European Commission of Human Rights
of October 12, 1978). Such court decisions
include the Resolution of the Civil Court
of Cassation of the Supreme Court of Ukraine
of October 26, 2020, case No. 700/1068/16-1;
the Resolution of the Supreme Court of Ukraine
of November 28, 2018, case No. 536,/158/16-11;
the Resolution of the Civil Court of Cassation
of the Supreme Court of Ukraine of December
18, 2019, case No. 296,/3876,/19.

The text of all references is almost identical:
‘court established by law’ in Article 6, paragraph
1, of the Convention means “the entire
organizational structure of the courts, including
[...] matters within the jurisdiction of certain
categories of courts [...]” (Resolution of the Civil
Court of Cassation of the Supreme Court in
case No. 296/3876,/19, 2019).

In all the above cases, the reference
to the Commission’s case law is driven
by the judgment in the case “Sokurenko
and Strygun v. Ukraine” considered by
the ECtHR (para. 24 of the judgment of July
20, 2006), which also cited this Commission’s
decision (Case of Sokurenko and Strygun v.
Ukraine, 2006).

Asaresult, it can be concluded that although
the Law regards the Commission’s practice as
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a source of land law, courts usually either do
not refer to it at all or do so by citing references
to the Commission’s conclusions made within
ECtHR judgments. Another problem is
the heterogeneity of legislation on whether
the Commission’s decisions are a source of law.

The above analysis shows that Ukrainian
legislation is ambiguous as to what constitutes
“Court case law” and “ECtHR case law”. The
legislative branch should regulate this issue
to establish when particular judgments can be
applied and when they cannot, otherwise it will
be resolved in practice ad hoc.

3. The ECtHR case law — recommendation
or precedent? Although the concepts of “case
law of the Court” and “ECtHR case law”
are ambiguous, they still give us a sufficient
understanding that allows for applying ECtHR
judgments in practice when resolving land
disputes, and the establishment of the legal
nature of the ECtHR case law is a more complex
issue.

Although the CAP of Ukraine stipulates
that domestic courts shall follow the rule
of law given the Court’s case law, this still does
not indicate the exclusively recommendatory
nature of the case law (Code of Administrative
Procedure of Ukraine). This does not negate
a significant set of other legal provisions that
directly provide for the ECtHR case law as
a source of land law.

Thus, it can be unequivocally stated that
the ECtHR case law is a source of land law in
Ukraine. However, can these judgments be
applied as a kind of international precedent?
Opponents of the ECtHR case law as precedent
often argue that the Ukrainian legal system
is not characterized by judicial precedent,
and the precedential force of decisions
of a supranational judicial body is impossible.

In order to analyze the relevant issue, it is
necessary to first clarify the content of judicial
precedent in its classical sense. The doctrine
of stare decisis is a cornerstone of common law,
which essentially means that courts of limited
jurisdiction must adhere to the rules established
by courts of superior jurisdiction (Pattinson,
S. D.). The system of Ukrainian land law
and judicial precedents are usually perceived
as categories from different legal worlds, but
the practice of land dispute resolution and some
legal acts demonstrate that some precedent-
setting features are characteristic of Ukrainian
court decisions and land legislation.

3.1. Ratio decidendi in the ECtHR case
law. For further analysis, it is necessary to
specify the characteristic features of classical
judicial precedents. Usually, the key element
of judicial precedents is ratio decidendi —
reasoning that is the basis for a court decision
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and is binding on courts of limited jurisdiction.

In ECtHR judgments, some rationes
decidendi could be analogous to the ratio
decidendi of common law. Although the Court
makes decisions based on the provisions
of the Convention, it often interprets it so
broadly that it creates new rules of conduct
for states that must take them into account
to avoid potential disputes in the ECtHR
(Sabodash R.B., 2013, p. 141). An example
of such a broad interpretation is the criteria
for the legality of interference with land
ownership. Protocol 1 to the Convention
stipulates that such interference must be
carried out in accordance with the law
and exclusively in the public interest (Protocol
to the Convention for the Protection of Human
Rights and Fundamental Freedoms, 1952).
Based on these rather general rules, the Court
then developed a set of requirements that must
be met in order to comply with the principle
of legality and also provided numerous criteria
for the proportionality of interference with
a person’s property right, including land, i.e.,
the need to balance the interests of society
and the owner (Case of Sporrong and Lonnroth
v. Sweden, 1982). It also enshrined that
the principle of legality includes “the applicable
provisions of domestic law are sufliciently
accessible, precise and foreseeable in their
application” (Case of Lekic v. Slovenia, 2017).
The same legal reason was cited in the case
of Zelenchuk and Tsytsyura v. Ukraine, 2018
(Case of Zelenchuk and Tsytsyura v. Ukraine,
2018).

The relevant legal rules are often mentioned
in other judgments and are well-established.
In its judgments, the Court frequently
separates them into the category of “general
principles”, emphasizing the stability of such
rules. Therefore, we can conclude that even
though the Convention’s provisions are general,
the Court forms case law within its law-making.

As for the ECtHR, it has repeatedly
commented the nature of its case law. Thus,
in the case of Cossey v. the United Kingdom,
the court noted that the ECtHR is not
obliged to follow its previous legal rules. At
the same time, the Court emphasized “it usually
follows and applies its own precedents, such
a course being in the interests of legal certainty
and the orderly development of the Convention
case-law” (Case of Cossey v. the United
Kingdom, 1990). Accordingly, the Court
considers its decisions as precedents.

3.2. Hierarchy of courts. An auxiliary
characteristic ~ feature of precedents s
thebinding nature of legal rules for courts of lower
jurisdiction. For example, British lawyers Rupert
Cross and J. Harris note: “Every court is bound
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to follow any case decided by a court above it
in the hierarchy and appellate courts (other
than the House of Lords) are bound by their
previous decisions (Cross R., Harris J.W, 1991).
Such hierarchy is much more difficult to prove in
the case of the ECtHR, which is a supranational
international judicial institution.

If we analyze the national judicial hierarchy,
we can conclude that some procedural norms
of Ukrainian legislation still show precedent
features of domestic judicial practice. For
example, part 5 of Art. 13 of the Law of Ukraine
“On the Judiciary and the Status of Judges”
stipulates that the Supreme Court's conclusions
on the application of law rules are binding on
power entities who use them in their activities.
The next part of the same article states that
the conclusions of the Supreme Court are “taken
into account” by other courts when applying
these rules of law (The Law of Ukraine “On
the judicial system and the status of judges”).
However, an obligation to “take into account”
legal conclusions is not an obligation to use
them and resolve land disputes in the same way
as the Supreme Court did.

Comparing the English and French legal
systems, Rupert Cross pointed out that “case
law is not a source of law in France because
a judge is not obliged to consider it when
coming to a decision”. He also believed that
in almost any jurisdiction, judges are inclined
to resolve particular disputes in the same way
as another judge did in a similar case. But
there is a significant difference in the degree
of obligation to act in this way: to voluntarily
adhere to the agreed approach or consider it as
part of their responsibilities (Cross R., Harris
J.W, 1991).

Given the above-mentioned norms
of the Law of Ukraine “On the Judiciary
and the Status of Judges”, one may state that
Ukrainian courts have a positive obligation to
take into account the position of the Supreme
Court on some legal rules when resolving
land disputes. Moreover, the procedural codes
of Ukraine also enshrine the mechanism
of so-called “cassation filters”. Thus, part 2
of Art. 389 of the CPC of Ukraine provides for
restrictions on the grounds for cassation appeal
of court decisions, which narrow down such
an option to cases when:

— a court of appeal applied a legal rule
without considering the Supreme Court’s
position on the application of the rule of law in
such legal relations;

— a complainant substantiated the need to
derogate from the conclusion on the application
of the rule of law in such legal relations, which
was set out in the resolution of the Supreme
Court;

— the Supreme Court’s conclusion on
the application of a legal norm in such legal
relations is currently absent (Civil Procedure
Code of Ukraine).

Although lower court judges just “take into
account” the conclusions of the Supreme Court
because of legislative norms, cassation filters
make them significantly reduce the options
of canceling their decisions in the courts
of cassation by relying on the legal conclusions
of the Supreme Court.

As for the ECtHR “hierarchy, as mentioned
above, it is more difficult for supranational
judicial institutions to build a direct judicial
hierarchy with a national judicial system, but
procedural codes also provide that already
resolved land disputes can be reviewed by
the court under exceptional circumstances. For
example, according to para. 2, part 3, Art. 423
of the CPC of Ukraine, courts review court
decisions under exceptional circumstances
in the event that an international judicial
institution whose jurisdiction is recognized
by Ukraine (in fact, the ECtHR) establishes
a violation by Ukraine of international
obligations in resolving a particular case by
the court (Civil Procedure Code of Ukraine).

Thus, the Ukrainian legislator assumes
that the opinion of the international judicial
institution (the Court) is a sound argument
to review the court decision, which has
already entered into force and was made
by the national judicial system, which
indicates a certain hierarchical significance
of the ECtHR. Moreover, the above rules on
the use of ECtHR case law as a source of land law
by courts in resolving land disputes emphasize
the mandatory use by courts of the legal
rules and their hierarchical superiority, since
domestic courts would not have to use
someone’s conclusions as a source of law if they
were lower in the hierarchy than these courts.
As aresult, it can be argued that the Ukrainian
national judicial system is characterized by
a certain precedent hierarchy, and the ECtHR
judgments have a corresponding significance.
At the same time, it is worth emphasizing that
it is Art. 17 of the Law, which provides for
the ECtHR case law as a source of land law as,
for example, in Ireland or the United Kingdom,
their acts claim that local courts must “take into
account” the ECtHR case law when resolving
disputes (Human Rights Act, 1998; European
Convention on Human Rights Act, 2003).
The Convention itself does not stipulate that
the case law of the Court should be a source
of law in the Contracting States (Yurchyshyn
V.D,, 2012, p. 49).

3.3. Option of changing the rules of law.
In addition, the English judicial precedent also
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allows the court to change the established rules
of law under some circumstances (for example,
a discrepancy in the factual circumstances
of the case). Thus, such an option in the ECtHR
case law cannot contradict the idea that it is
a form of precedent. According to scientist
Sabodash R.B., a departure from previous
precedents is usually “followed by an open
discussion in the Court about the reasons for
abolishing judicial practice” (Sabodash R.B.,
2013, pp. 143-144). Moreover, no matter how
much lawyers strive to maintain the uniformity
of legal conclusions and the stability
ofthelegal system asawholebut the modification
of some legal rules under the influence of time
is inevitable — otherwise, lawyers would now
use the “Code” of Hammurabi to resolve land
disputes.

In support of the above view, it is essential
to draw attention to the words of former
ECtHR judge Christos Rozakis that the text
of the Convention requires the specification
of its concepts, and the fleeting situation in
the world requires that these concepts be
specified in such a way as to be acceptable to
European societies at the moment (Rozakis C.,
2009, p.2).

As for the standpoint of domestic
scientists, they approach the ECtHR case
law as a precedent differently. Thus, in
T.O. Kovalenko’s opinion, the ECtHR case
law is an interpretative legal precedent, which
should be understood as an official explanation
of the legal norm that becomes generally binding
upon its further application (Kovalenko, 2016,
pp. 83-84). In his contribution, Sabodash R.B.
came to a similar conclusion that the ECtHR
case law is a “special form of precedent”,
which is created by a supranational judicial
body and is binding on the ECtHR itself
and the Contracting Parties to the Convention
(Sabodash R.B., 2013, p. 144). At the same time,
Ivanytskyi A.M. does not agree that the ECtCHR
case law is a classic precedent and believes that
it is the only source of dynamic interpretation
of the Convention, which is a new type of law
source that does not fall under the classical
classification (Ivanytskyi, 2020, p. 26).

In view of all the above, it can be concluded
that the ECtHR case law is a form of common
law arising while interpreting the Convention
and leads to the creation of new rules regulating
land legal relations, which are at least taken into
account by the national courts of other states
when resolving land disputes, and sometimes
directly considered as sources of law.

4. Place of the ECtHR case law in
the hierarchy of land law sources. The lack
of a well-defined place of the ECtHR case law in
the hierarchy of land law sources significantly
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devalues its value, as it is impossible to get it
straight whether the ECtHR legal rule can
gain a legal advantage over a rule contained, for
example, in a by-law that does not comply with
the principles provided for by the Convention.

To determine the place of the ECtHR case
law within the system of sources of land law,
it is necessary to refer to the legislation. In
the context of land law sources, the Land Code
of Ukraine is limited to a general phrase in
part 1 of Art. 3: “land relations are regulated by
the Constitution of Ukraine, this Code, as well
as the regulations adopted in accordance with
them” (Land Code of Ukraine).

Pursuant to Article 9 of the Constitution
of Ukraine, international treaties that are in
force, agreed to be binding by the Verkhovna
Rada of Ukraine, are part of the national
legislation of Ukraine (Constitution of Ukraine).
The Civil Code of Ukraine establishes that if
the current international treaty provides for
rules other than those provided for by an act
of civil law, the rules of the international treaty
of Ukraine (Civil Code of Ukraine) shall
apply. Moreover, part 8 of Art. 10 of the CPC
of Ukraine notes that “in case of inconsistency
of a legal act with an international treaty,
the consent to be bound by which was given
by the Verkhovna Rada of Ukraine, the court
shall apply the international treaty of Ukraine”
(Civil Procedure Code of Ukraine).

Accordingly, it can be argued that
the legislation adheres to the concept
of the rule of international law over national
law. Given the above, we can say that although
the Convention often contains fairly general
rights in its description, in the event of a conflict
between the requirements of national law or
regulations and the rights provided for by
the Convention, priority shall be given to
the Convention in resolving land disputes.

If the Convention’s legal force is more
understandable, the issue of the ECtHR case
law in the hierarchy raises questions. The
legislation does not establish a direct similar
rule on the ECtHR, which would provide for
the application of the Court’s case law if national
legislation contradicts the legal positions
of the European Court of Human Rights.

At the same time, a similar conclusion
can be reached if the issues are analyzed
more comprehensively. The Convention
and the ECtHR case law are inseparable. The
Court interprets the Convention’s provisions
and often develops and improves them. As
pointed out by Yurchyshyn V.D., the ECtHR
case law in the hierarchy of legislation is next
after international treaties (Yurchyshyn V.D.,
2012, p. 52). A similar conclusion was reached
by Ivanytskyi A.M., who pointed out that
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the ECtHR case law should be perceived as
a source of law applied in conjunction with
the Convention since they constitute a “holistic”
living organism (Ivanytskyi, 2020, p. 27).

Relying on the findings of the above analysis
and opinions of the Ukrainian scientists, it
should be recognized that the ECtHR case
law and the Convention are parts of one whole
and cannot be considered separately from each
other, and therefore have the same legal force as
a source of land law.

Conclusions. Ukrainian legislation
currently imperfectly regulates the definitions
of “Court case law” and “ECtHR case law”.
Approaches of some other states in this regard
seem to be better and can be borrowed. The
case law of the Commission deserves special
attention because it is considered differently by
different legal acts as a source of land law, which
also needs to be clarified at the legislative level.

Being a form of precedent, the established
ECtHR case law is an organic extension
of the Convention and, therefore, it is placed
high in the hierarchy of sources of land law in
Ukraine. At the same time, poor theoretical
study of the relevant issue leads to frequent
depreciation of the importance of this source
of land law. It should be recognized that
the Convention’s norms and the legal rule
of the ECtHR case law are general enough,
which is probably a contributory cause
for the devaluation of the importance
of the relevant source of land law. At the same
time, human rights and freedoms determine
the content and focus of the State’s activities.
Thus, if any special land law norms contradict
the fundamental principles of the Ukrainian
State and European standards of human
rights, they should be brought into line with
such principles and standards, and the rights
of subjects of land relations — protected.
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ITPABOBA ITIPUPOJIA ITIPARTURU €CILI AR JIZREPEJIA

3EMEJIbHOTO IIPABA YKPATHU

Aworanisi. Mema. Anainiz nousaTtst “nipaktuka €BpOIENChKOTO Cyy 3 MpaB JIOAUHNI, JOCIiKEHHS
nipaBoBoi iprpou npaktukn €CILJI sk mkepena semenbrHoro npasa Ykpainu. Busnauenms miciis mpax-
TuKK €BPOIEHCHKOro Cy/y 3 PaB JIOANHY Y iepapxii /zKepet 3eMeIbHOro npasa YKpainu. Memoou doci-
Ovicerns. PoO0TA BUKOHAHA 13 BUKOPUCTAHHSIM 3arajIbHOHAYKOBHX Ta CIEIIAIbHIX METO/IB HAYKOBOTO I1i3-
nanus. Peayavmamu. 1TpoanarnizoBani 3akoHOaBYi TMiXO/IM /10 BU3HAYeHHS TOHATTS “nipakTuka CCILT".
JlocrmimkeHo MisKHapOIHUI TOCBIT MO0 BPETYIIOBAHHS IIbOTO MMTAHHS, 30KpeMa MeBHI HOPMaTHBHO-TIpa-
BoBi akTn Besnkoi bpuranii ta Ipsrangii. 3aificHeno anasis cuTyaitii, 0 CTOCY€ETHCS BU3HAHHS NPAKTHKA
€BporieiichKoi KOMicii 3 TIpaB JIOIMHN SIK [PKepesia 3eMeIbHOTO TIpaBa Ykpainu. Takok BCTAaHOBIEHO OCHOB-
Hi JIOKTPUHAJIBHI TiZXO/H, SIKi cTOCYIOThCS 1PaBoBoi npuposn npaktuk €CILJL. 3aiiicHeno nopiBHsAHHS i3
KJIACMYHUM aHIVIIHCHKUM Cy/IOBUM TipetieienToM. Ha mijictaBi 3aKOHOIaBUNMX HOPM, a TAKOJK TIpallb BiTUN3-
HSTHUX TEOPETUKIB MpaBa 3jiilicHeHi BucHoBKH 11oz10 Mictg npaktukn €CILT y cucremi jkepest 3emebHO-
ro npasa. Bucnoexu. YOpummuna cuma npaktuku €CILJ sk mkepena 3eMenbHOTO MpaBa YKPaiHu 4acTo
HIBEJIIOETBCS Y 3B'I3KY 13 HEOCTATHIM BUBYEHHSM I[OTO ITPABOBOTO iHCTUTYTY, & TAKOXK HEPO3YMIHHIM
ioro MicIis y iepapxii /[pkepent ipaBa. PekoMeHyeThCs BHECTH 3MiHW B TI€BHI HOPMH YKPAiHCHKOTO 3aKO-
HOZIABCTBA, 11100 OL/IbI YiTKO nepeabaunTy, 1o came € “npaktukoro ECIIJI”, a TakokK BperyIoBaTy MUTaH-
HS TIPAKTUKKM €BponeiicbKkoi KoMicii 3 T1paB JionHu K jukepeda rnpasa. [lopisaauns npakruku €CILT i3
KJIACHYHIM CYJIOBHUM IPEIEIEHTOM CBIIUITD, IO y HUX € Harato CHiibHIX prcC i mpakTuky Cyny MoKHA
PO3IUIsIIATH SIK 0COOIMBUI BIL MIKHAPOAHOTO mpetiezieHTy. [IpakTuka €BpoIeiichKoro cyjy 3 mpas JIo/u-
Hu T2 KOHBEHIIist T1P0 3aXKCT [PaB JIOJAUHE i OCHOBOIIOJIOKHUX CBOOOJL € YACTUHOIO OJHOTO IiJIOTO, & TOMY
He MOXKYTb PO3TJISZIATA OKPEMO P aHaIi3i IXHbOTO MiCITs B CUCTEMI /Kepest 3eMeJIbHOTO MpaBa YKPaiHM.

Kmouogi cioBa: npaktika €BporeiichbKoro cyy 3 Ipas JIOIMHH, TIPEIeieHT, €Bporeiichka KOMicist
3 IIpaB JIOAUHM, JKepeJsia 3eMeJIbHOTO ITpaBa B YKpaiHi.
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TYPES OF GUARANTEES FOR ENSURING EQUAL
RIGHTS AND OPPORTUNITIES FOR CITIZENS
IN THE FIELD OF PHYSICAL CULTURE AND SPORTS

Abstract. Purpose. The purpose of this article is to identify and characterize the types of guarantees
that ensure equal rights and opportunities for citizens in the field of physical culture and sports. Results.
The author presents a comprehensive legal and scientific analysis of the guarantees for ensuring equal
rights and opportunities for citizens in the field of physical culture and sports, revealing their legal nature,
implementation features, and classification. Special attention is paid to the analysis of current Ukrainian
legislation and international legal instruments that establish fundamental standards of equality in sports
activities. The study examines conceptual approaches to understanding equality guarantees in the sports
sphere through the lens of constitutional principles, international legal standards, and administrative legal
regulation. The author presents various scholarly perspectives on the subject and conducts a theoretical
and legal analysis thereof. A classification of the types of guarantees for ensuring equal rights and opportunities
in the field of physical culture and sports is proposed. Each type of guarantee is provided with a theoretical
and legal characterization. International legal guarantees derive from treaties and instruments ratified by
Ukraine, which obligate the state to implement international standards into national legislation and practice.
Such guarantees contribute to the formation of a unified international standard of equal opportunities
in the sphere of sports and physical culture. Conclusions. The study concludes that guarantees of equal
rights and opportunities in the field of physical culture and sports represent a multidimensional system
that combines general social prerequisites with specific legal instruments aimed at ensuring the effective
operation of the principle of equality in this domain. The effectiveness of this mechanism depends directly on
its normative clarity, institutional capacity, and the specifics of legal enforcement, all of which ensure both
the formal declaration and the actual implementation of equality in public life. Thus, the research confirms
that equality in the field of physical culture is not only a legal principle but also a social standard that must
be ensured through a system of diverse guarantees.

Key words: physical culture, sports, guarantees, equal opportunities, legal equality, administrative
and legal mechanism, legal regulation, administrative law.

1. Introduction
As rightly emphasized in specialized
legal literature, “guarantees of human

ensure the maximum support for the exercise
and protection of human rights and freedoms
through legal means (Onishchenko, Suniehin,

rights” encompass both general instruments
and institutions that enable the practical
realization, protection, and enforcement
of those rights, as well as specific legal
mechanisms that operate at both national
and international levels. The former include
political, social, economic, cultural, and other
general preconditions for the effective exercise
and protection of human rights, while the latter
refer to a set of legal means or an integrated
legal mechanism that allows every person to
freely and fully realize and defend their rights.
The primary purpose of legal guarantees is to

© A. Bahrii,2024

Kleshchenko, 2024).

In the context of physical -culture
and sports, the division of guarantees
is particularly relevant, since, despite
the existence of general conditions of equality,
actual access to sports resources may be
limited by flaws in legal regulation, the absence
of effective enforcement mechanisms, or
insufficient institutional support. A key
component of specialized legal guarantees is
an effective system of administrative oversight,
which should include mechanisms for regular
monitoring, reporting, and accountability for
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non-compliance with established equality
standards.

2. Mechanism for
of Human Rights

O.P. Vasylchenko, in her research on
mechanisms for ensuring equality of human
rights, emphasized the need to view such
mechanisms through the lens of guarantees, as
they directly establish legal provisions that form
the foundation for implementing the principle
of equality (Vasylchenko, 2023). From this
perspective, guarantees are not merely auxiliary
tools of law enforcement but are foundational
elements of the equality assurance mechanism.
They determine how legal provisions are applied
in practice, what monitoring and control
mechanisms are used to ensure compliance,
and what legal remedies are available in cases
of rights violations in the sports sector.

Sport is not only a means of physical
development but also a powerful social
instrument that fosters social cohesion
and inclusiveness. Therefore, the provision
of equal rights in this sphere has a direct
impact on social stability and legal certainty,
which requires a comprehensive approach to
the formation of corresponding guarantees.

As LS. Sakharuk rightly points out,
the principle of equality is aimed at ensuring
that everyone has the same volume of rights
(formal equality), while the principle of non-
discrimination is focused on guaranteeing equal
access to these rights and eliminating any
barriers to achieving substantive equality
(Sakharuk, 2017). The principle of equality, as
a fundamental constitutional principle, does not
always ensure equal access to opportunities in
real life, since legal equality does not guarantee
the absence of socio-economic, physical, or
cultural barriers that may hinder the exercise
of these rights. That is why the principle of non-
discrimination is so important—it focuses on
removing obstacles that restrict access for
certain social groups to physical culture
and sports, including persons with disabilities,
women, children from low-income families,
and members of ethnic minorities. Therefore,
administrative and legal guarantees of equality
in the field of physical culture and sports must be
comprehensive, integrating both legal and socio-
economic mechanisms to ensure equal access.
Only a combination of formal recognition
of equal rights with effective government
programs aimed at removing objective obstacles
to participation in sports can guarantee real
equality of opportunity for all citizens.

The European Sports Charter proclaims
that, in order to promote sport as an important
factor in human development, governments
must take the necessary measures to:

1. enable every individual to engage in
sport and, in particular, ensure that all young
people have the opportunity to receive physical

Ensuring Equality
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education and acquire basic physical skills;
ensure the possibility to participate in sport
and physical activity in conditions that are safe
for health; guarantee that everyone who shows
interest and ability has the opportunity to
improve their performance in sport;

2. protect and develop the moral
and ethical foundations of sport, human dignity
and safety, and provide safeguards for athletes
from exploitation for political, commercial, or
financial gain (European Sports Charter, 1992).

Based on the provisions of the European
Sports Charter cited above, it can be concluded
that it emphasizes the need for a comprehensive
approach  encompassing  both  material
and technical aspects (such as the creation
of infrastructure, access to sports education,
and guarantees of safe conditions) as well as
moral and ethical principles governing this
field. In our opinion, these guarantees can
be conventionally divided into four main
categories:

1. Socio-economic guarantees — state
obligations to ensure that every citizen has
the opportunity to participate in sports
regardless of their social or material status.
These guarantees are aimed at the development
of sports infrastructure, funding of sports
programs, and support for socially vulnerable
population groups;

2. Educational and cultural guarantees —
provisionsthatestablishtheobligationofphysical
education and sports training as an important
component of personal development. This
approach includes the integration of sports into
educational curricula, support for coaching
initiatives, and the dissemination of knowledge
about a healthy lifestyle;

3. Legal and safety
guarantees — mechanisms aimed at protecting
the rights of athletes and ensuring safe
conditions for physical activity. This includes
medical control regulations, anti-doping
policies, injury prevention measures, and legal
protection from the exploitation of athletes for
political or commercial purposes;

4. Ethical guarantees — principles aimed
at preserving human dignity, fairness in sport,
and preventing corruption and discriminatory
practices. These include codes of conduct,
mechanisms to combat manipulation of sports
results, and measures to promote fair play.

In turn, LY. Mahnovskyi sees the need to
classify procedural guarantees as a separate
subgroup within the system of regulatory
and legal guarantees, based on the division
of legal norms into substantive and procedural.
The scholar argues that by enshrining
substantive guarantees in the relevant legal
provisions—normative  prescriptions aimed
at creating favorable legal conditions for
the effective exercise of rights and freedoms
by each individual—the state simultaneously
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defines specific forms and mechanisms for
their implementation and protection, which
are established in procedural norms. In this
way, procedural guarantees for the realization
and protection of rights and freedoms are
formed (Mahnovskyi, 2003).

With regard to ensuring equal rights
and opportunities in the field of physical culture
and sports, the distinction between substantive
and procedural guarantees is crucial for building
an effective administrative and legal mechanism.
Substantive guarantees create general legal
conditions for the realization of equality by
defining the rights, duties, and responsibilities
of the actors involved in the sports sector, while
procedural guarantees serve as tools for their
implementation, providing clear mechanisms
for law enforcement, appeal of violations,
and legal protection.

A.O. Polianskyi, in his classification
of guarantees of material support for
athletes, identifies the following: the right to
remuneration; annual and additional leave;
social and living support; and pension
provision. In the scholar’s view, it is also
appropriate to include material and moral
forms of support among these guarantees,
since work motivation in general—and for
athletes in particular—manifests through legal,
socio-economic, and morally oriented aspects
(Polianskyi, 2015). This allows us to affirm that
guarantees of material support for athletes are
an integral part of the social protection system
in the field of physical culture and sports.
They create the basic conditions for athletes'
professional activity, physical and psychological
resilience, and contribute to the achievement
of high athletic performance. In the context
of administrative and legal regulation, these
guarantees should be regarded as part
of a broader system of social security, which
must be integrated with state policies for sports
support, mechanisms for athlete motivation,
and social protection programs.

3. Guarantees for Ensuring Equal Rights
and Opportunities of Citizens in the Field
of Physical Culture and Sports

Thus, the types of guarantees for ensuring
equal rights and opportunities of citizens in
the field of physical culture and sports include
the following:

. constitutional and legal guarantees;

. administrative and legal guarantees;

. procedural and legal guarantees;

. socio-economic guarantees;

. anti-discrimination guarantees;

. international legal guarantees;

. universal (humanitarian) guarantees.

Constitutional and legal guarantees refer
to the fundamental protections enshrined in
the Constitution of Ukraine, which establish
equality of all citizens in access to physical
culture and sports as a fundamental legal

N UL W =

norm. These guarantees ensure protection
against  discrimination,  equality  before
the law, and provide a basis for further concrete
mechanisms of legal regulation in this area. For
instance, Article 55, part 3 of the Constitution
of Ukraine states that everyone has the right
to seek protection of their rights through
the Ukrainian Parliament Commissioner for
Human Rights. Part 4 of the same article
enshrines the right to appeal to international
courts or relevant bodies of international
organizations to which Ukraine is a party,
provided that all domestic legal remedies have
been exhausted. Meanwhile, part 5 guarantees
the right of everyone to protect their rights
and freedoms by all means not prohibited by
law. In addition, Article 43 guarantees the right
to work, which, in the context of this study,
implies equal rights and opportunities for
realizing one's professional potential in the field
of sports and physical culture (Constitution
of Ukraine, 1996).

Administrative and legal guarantees
include the norms of administrative
legislation and special legal acts that regulate
the accessibility of sports facilities and services.
This type of guarantee ensures the practical
implementation of equal opportunities through
the creation of effective administrative
procedures and oversight by public authorities.

Procedural and legal guarantees are legal
mechanisms that regulate the procedures for
the realization and protection of citizens’ rights
in the field of sports, including procedures for
filing complaints and appealing decisions made
by public authorities or other entities. They
ensure access to both judicial and non-judicial
protection for individuals whose sports-related
rights have been violated.

The influence of the judiciary in ensuring
equality and addressing discrimination based on
gender or gender identity is also conditioned by
the wide range of powers granted to judges. Judges
may initiate a review of the constitutionality
of legislative provisions that exhibit discriminatory
characteristics before a constitutional court; they
are not required to wait for a specific normative act
toensure protection from discriminatory treatment
that results in human rights violations; judges may
issue decisions aimed at eliminating entrenched
discriminatory practices and approaches; they can
apply the language of international and regional
human rights treaties in their rulings—even if
such treaties have not been ratified—as persuasive,
though not binding, sources of law. This increases
the legitimacy of the court's decision in a given
case. Judges may also directly apply constitutional
provisions  guaranteeing  protection  from
discrimination and affirming equality, including
gender equality, and refer to precedent set by
international and regional judicial institutions to
support their legal reasoning (Uvarova, Daineko,
2016).
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In the field of physical culture and sports,
the judiciary can contribute to removing barriers
that hinder equal access to sports resources
and opportunities. This is especially relevant
in cases of gender discrimination, when women
or other vulnerable groups face unequal access
to sports education, professional opportunities,
or funding. Given their broad authority, courts
can oblige public authorities to eliminate
discriminatory policies in the field of sports
and amend administrative procedures that
effectively restrict equal opportunities for citizens.

Socio-Economic Guarantees are aimed
at establishing a system of social standards
and economic support for physical culture
and sports activities. These guarantees involve
the creation of accessible physical culture
and sports institutions, funding for sports
development programs, and social protection for
athletes, including financial compensation, social
benefits, and pension provisions.

State social guarantees are mandatory for all
public authorities, local self-government bodies,
enterprises, institutions, and organizations,
regardless of ownership form. Social guarantees
are closely related to labor guarantees, as
the emergence of such guarantees—such as wage
payments and pensions—results from a person’s
entry into labor relations and sometimes overlaps
with labor-related protections (Polianskyi, 2015).

Anti-Discrimination Guarantees provide
for legal liability in cases of discrimination in
the field of physical culture and sports based
on any grounds, including gender, age, physical
condition, ethnic origin, and others. Their main
purpose is to create conditions for the equal
participation of all population groups, ensuring
fairness and the protection of human dignity.

The core idea of equality is not absolute but
rather relative or formal equality of autonomous
and free individuals based on shared legal, moral,
and other social norms. From a moral perspective,
formal equality is realized through the rule
of reciprocity (treat others as one would like
to be treated), which has a universal character
and demands equal treatment of people regardless
of their individual characteristics. Legal equality
entails equal opportunities (rights and freedoms)
and obligations for all. In contrast to factual
equality, legal equality means equality before
the law. The formation of the idea of equality in
society and law has reflected and continues to
reflect a variety of important factors, including
historical, cultural, religious, economic, political,
and other influences. At all times, and today as
well, the content of the idea of equality, as well
as the extent of freedom and justice it defines,
determines the nature of law (Bokalo, 2014).

International Legal Guarantees originate
from international treaties and instruments
ratified by Ukraine, which oblige the state to
implement international standards into national
legislation and practice. These types of guarantees
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promote the development of a unified
international standard for equal opportunities in
sports and physical culture.

In Western culture, the idea of equality
emerged during antiquity and gradually evolved
over centuries, but only in the 20th century
did the conditions arise for its recognition
at the international level. A specific feature
of international law is that its norms are created
by the coordination of positions among various
states—no single country can independently create
norms of international law that represent acommon
position. Since international relations involve states
with differing social systems, levels of economic
development, and national and historical traditions,
all of these factors influence the formation
of international law (Hryshchuk, 2007).

Universal (Humanitarian) Guarantees
are based on the principle of universal human
values, moral norms, and the idea of equality of all
people in terms of rights and opportunities. These
guarantees guide society and the state toward
ethical principles of mutual respect, mutual
support, and tolerance in the sports environment,
contributing to the establishment of a climate
of social justice.

The development of the idea of human
equality is closely tied to the understanding
of human nature. Therefore, S. Rabinovych's view
is quite appropriate—that human equality should
be viewed through the lens of human nature, in
combination with natural law and human rights
(Rabinovych, 2006).

4. Conclusions

Thus, it can be concluded that the guarantees
of equal rights and opportunities in the field of phys-
ical culture and sports represent a multidimensional
system that combines general social preconditions
with specific legal instruments aimed at ensur-
ing the effective implementation of the principle
of equality in this area. The effectiveness of this
mechanism directly depends on its normative clar-
ity, institutional capacity, and the specifics of law
enforcement, which make it possible to ensure not
only the formal declaration of equality but also its
actual realization in social life. Therefore, the con-
ducted study confirms that equality in the sphere
of physical culture is not only a legal principle but
also a social standard that must be ensured through
asystem of diverse guarantees.
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TASKS AND FUNCTIONS OF THE CYBER POLICE
DEPARTMENT IN UKRAINE

Abstract. Purpose. The aim of this article is to analyze the legislative understanding of the tasks
and functions of the Cyber Police Department of the National Police of Ukraine. Results. In the context
of the rapid development of information technologies, crime is increasingly taking diverse forms
and employing a wide range of criminal methods. Therefore, combating offenses that target electronic
governance, e-banking services, electronic commerce, and related domains is a key factor in building
Ukraine as a democratic and rule-of-law state grounded in the principles of legality, the rule
of law, and the protection of human and civil rights. As of today, the primary expectations for ensuring
cybersecurity lie with the Cyber Police Department of the National Police of Ukraine, which operates as
an interregional territorial body and holds the status of a legal entity under public law. The identification
of the tasks and functions of the Cyber Police Department is a crucial element in defining the specific
nature of its activities and its administrative and legal status. This article proposes an original definition
of the concept of “tasks of the Cyber Police Department of the National Police of Ukraine,” understood as
the legislatively established avenues for achieving specific objectives—namely, the implementation of state
policy in the field of combating cybercrime, and the provision of information and analytical support to
the leadership of the National Police and government authorities on issues falling within the cyber police’s
remit. Conclusions. Given the specific nature of the Cyber Police Department’s activities, it is proposed
that its tasks be classified into general and special categories, as well as into tasks related to state secrets
and those not involving classified information. These tasks are closely intertwined with areas of activity,
which are referred to as “functions.” The functions of the Cyber Police Department of the National
Police of Ukraine are defined as a set of legally established administrative, operational-search, regulatory,
personnel-related, informational, and preventive areas of activity of this law enforcement agency,
the performance of which is conditioned by its objectives in the field of combating cybercrime.

Key words: tasks, functions, Cyber Police Department in Ukraine, cyberspace, administrative
and legal status.

1. Introduction

In the current context of the development
ofinformation technologies, crimeisincreasingly
taking on diverse forms and employing various
criminal methods. Consequently, counteracting
offenses  targeting electronic  governance,
e-banking services, and electronic commerce
has become one of the critical elements in
building Ukraine as a democratic, rule-of-law
state grounded in the principles of legality,
the rule of law, and the protection of human
and civil rights (Bereza, 2017).

Modern challenges and threats—primarily
hybrid in nature—are driven by a combination
of socio-demographic, economic, political, legal,
psychological, and technological factors. These
require a systemic response and the appropriate
transformation of publicauthorities, particularly
law enforcement agencies. Among them,
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a prominent role is assigned to the National
Police of Ukraine, which plays a key part in
ensuring the development of a secure living
environment as the foundation of national
security. As of today, the main expectations
regarding the protection of the modern
cyberspace are placed on the Cyber Police
Department of the National Police of Ukraine,
which functions as an interregional territorial
body with the status of a legal entity under
public law (Bereza, 2017).

The scientific and theoretical foundations
for studying the tasks and functions of the police
as a law enforcement service agency—including
the Cyber Police Department—have been
established by the research of leading scholars
such as O.M. Bandurka, O.V. Batrachenko,
O.I. Dovhan, A.M. Kulish, L.V. Mohylevskyi,
O.M. Muzychuk, D.S. Pryputen,

© T. Bilobrov,2024
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V.V. Sokurenko, V.A. Troyan, V.V. Chumak,
D.V. Shvets, V.I. Shamrai, among others.

Defining the tasks and functions
of the Cyber Police Department of the National
Police of Ukraine is a crucial component
of determining the specific features of its
activities and administrative-legal status, as
the successful and effective performance
of its powers depends on a clear legislative
understanding of its tasks and functions as
a foundational element of the administrative-
legal status of any public authority.

2. Analysis of the Tasks of the Cyber Police
Department of the National Police of Ukraine

In his examination of the concept of “task”
in relation to public authority, O.H. Komisarov
argues that while goals may be unattainable
within a specific (planned) timeframe, progress
toward those goals must be ongoing. Unlike
goals, however, tasks must be achievable—
though not always enforceable. Alongside this
exists the notion of an ideal, a goal that may
never be fully attained but toward which one
must continually strive (Komisarov, 2002).

Tasks  represent  the  specification
of the pathways necessary and sufficient to
achieve the ultimate purpose for which a public
authority is established. In other words, tasks
stem from the overarching goal and serve as
a means of realizing it. The process of setting
tasks brings together the desirable (what is to
be achieved) and the possible (what resources
are available). Therefore, in order for tasks to be
meaningful, they must be attainable but should
also require maximum effort from the institution.
Tasks should be oriented both toward the present
and the future, as they provide benchmarks
for planning and serve as the standards against
which outcomes are evaluated.

According to the Law of Ukraine “On
the National Police,” the following are among
the tasks assigned to the police:

1. Ensuring public safety and order;

2. Protecting human rights and freedoms,
as well as the interests of society and the state;

3. Counteracting crime;

4. Providing assistance, within the limits
established by law, to individuals who require
help due to personal, economic, or social reasons,
or as a result of emergencies (Law of Ukraine
On the National Police, 2015).

Inturn,takingintoaccountthespecificnature
of the Cyber Police Department’s activities, as
defined in the “Regulations on the Cyber Police
Department of the National Police of Ukraine,”
approved by the Order of the National Police
of Ukraine, the Department is tasked with
the following:

1. Ensuring the implementation of state
policy in the field of combating cybercrime;

2. Conducting information and analytical
support for the leadership of the National Police
of Ukraine and state authorities regarding
the status of issues within its competence;

3. Developing and implementing state
policy aimed at preventing and counteracting
criminal offenses ~ whose  preparation,
commission, or concealment involves the use
of computers, systems, computer networks,
and telecommunications networks (Order
of the National Police of Ukraine on Approval
of the Regulations on the Cyber Police
Department of the National Police of Ukraine,
2015).

Taking the above into account, we propose
the following authorial definition of the concept
of “tasks of the Cyber Police Department
of the National Police of Ukraine.” These
tasks constitute legally defined pathways
for achieving the Department’s specific
objectives—namely, the implementation of state
policy in the field of combating cybercrime,
and the provision of information and analytical
support to the leadership of the National Police
of Ukraine and public authorities regarding
matters within the Department’s competence.

Given the specificity of the activities
of the Cyber Police Department of the National
Police of Ukraine, it is reasonable to propose
an original classification of its tasks into
the following categories: (1) general and special
tasks, and (2) tasks not related to state secrets
and those that are related to state secrets. At
the same time, it is necessary to review existing
classifications of police tasks proposed by
scholars in the field of administrative law.

For example, V.V. Chumak identifies
the following classification of police tasks:

— General (strategic) police tasks, such as:
“maintaining safety, peace, and order in society”
(Denmark); “ensuring and strengthening
order and peace in the country” (Malta);
“ensuring peace in the country” (Cyprus);
“maintaining peace and order and ensuring
the safe social development of citizens, including
the fulfillment of general police duties and road
safety” (Greece); “protection of human rights
and freedoms” (Lithuania);

— Tasks in the sphere of personal
and property security, including: “protection
of property, life, and personal dignity
of citizens” (Slovenia); “ensuring personal
security of citizens, protection of their rights
and freedoms, and legitimate interests”
(Ukraine); “personal and property security
of citizens” (Belarus); “guaranteeing personal
and public safety” (Latvia); and “protection
of the Pope both within the state during papal
ceremonies and receptions, and during travel in
Italy and abroad” (Vatican);
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— Tasks in the field of protecting society
and the state from criminal and other
threats, such as: “prevention and suppression
of offenses,” and “detection and investigation
of crimes, as well as the search for offenders”
(Ukraine); “prevention and detection of crimes,
and apprehension of offenders” (Cyprus);
“prevention of crimes and other offenses,”
and “investigation of crimes and criminal
search” (Latvia);

— Tasks in the field of public order
protection,suchas: “protectionand maintenance
of public order” (Ukraine); “public order
protection”  (Belarus); “ensuring public
order and security” (Lithuania); “ensuring
public order, personal and public safety”
(Kyrgyzstan); “crime prevention and protection
of the state and democratic government within
the constitutional framework, including
the implementation of public and state security
policy” (Greece); “law enforcement and public
order maintenance” (Cyprus);

— Tasks of a social (humanitarian) nature,
such as participation in the provision of social
andlegalassistancetoindividualsandlegalentities
(Ukraine, Belarus); and providing assistance in
emergencies—particularly to persons affected by
unlawful acts or natural disasters, or those in
helpless conditions (Lithuania);

— Tasks of a special nature, such as
performing military duties during peacekeeping
missions abroad (Carabinieri, Italy); ensuring
the security of borders, airspace, international
airports and railways, and protecting public
officials, federal buildings, and diplomatic
missions  (Federal Police of Germany)
(Pronevych, 2010).

Based on the above, the general tasks
of the Cyber Police Department of the National
Police of Ukraine include: ensuring public
safety and order; protecting fundamental
human rights and freedoms, as well as
the interests of society and the state; combating
cybercrime; and providing legally prescribed
assistance to individuals who require it due to
personal, economic, or social circumstances, or
in the event of emergencies.

The special tasks of the Cyber Police
Department  of  the National  Police
of Ukraine include: implementing state
policy in the field of combating cybercrime;
informing the public in advance about emerging
cyber threats; introducing software tools
for the systematization of cyber incidents;
and responding to inquiries from foreign
partners received via the National 24,/7 Contact
Point Network (Website of the Cyber Police
Department, 2023).

Tasks that are not related to state secrets
include the development and implementation
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of state policy aimed at preventing
and combating criminal offenses whose
preparation, commission, or concealment

involves the use of computers, computer systems
and networks, or telecommunication networks.

It is also essential to separately define
the tasks of the Cyber Police Department in
the field of crime prevention, particularly by
legislatively establishing the jurisdiction over
cybercrimes committed in the areas involving
the use of computers, systems and computer
networks, telecommunication networks, state
information resources, and critical information
infrastructure. Furthermore, it is crucial to
significantly increase liability for interference
with the functioning of such systems, thereby
securing the special responsibility of the Cyber
Police of Ukraine in this domain.

On this basis, we propose the following
classification of tasks in the field of combating
cybercrime, aligned with the typology of cyber
offenses:

—  Unauthorized interference with
the operation of electronic computing machines
(computers), automated systems, computer
networks, or telecommunications networks
(Article 361 of the Criminal Code of Ukraine);

— Creation for the purpose of use,
distribution, or sale of malicious software or
hardware, as well as their distribution or sale
(Article 361-1);

— Unauthorized sale or dissemination
of restricted-access information stored in

computers, automated systems, computer
networks, or on information carriers
(Article 361-2);

—  Unauthorized actions involving
information  processed in  computers,

automated systems, or computer networks, or
stored on information carriers, committed by
a person authorized to access such information
(Article 362);

— Violation of rules for the operation
of electronic computing machines (computers),
automated systems, computer networks, or
telecommunications networks, or of procedures
or regulations for information protection
(Article 363);

— Obstruction of the functioning
of electronic computing machines (computers),
automated systems, computer networks, or
telecommunications networks through the mass
distribution of telecommunication messages
(Article 363-1), among others (Criminal Code
of Ukraine: dated April, 2001).

The proposed legislative classification
of the tasks of the Cyber Police Department
of the National Police of Ukraine will
contribute  to  their more  consistent
and structured implementation. It will also
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facilitate the identification of new functions
and the corresponding scope of authority
aimed at ensuring cybersecurity and protecting
citizens’ rights.

Accordingly, the implementation
of the National Police's tasks in Ukraine reflects
police activity grounded in the principles
enshrined in current legislation, while also
aligning with modern European integration
trends. These principles, as the fundamental
guidelines underlying the operations of every
police authority and division, serve to foster
the development of a police force modeled on
European standards. In turn, police tasks
determine the methods by which police activity
is carried out, based on these foundational
principles (Shevchuk, 2019).

3. Analysis of the Functions of the Cyber
Police Department of the National Police
of Ukraine

Tasks are closely intertwined with
the main areas of activity, which are referred to
as “functions.”

Defining the relationship between functions
and tasks of a state authority, N.V. Lebid notes
that functions are characterized by continuity
and permanence, not being conditioned by
specific events or actions. In contrast, tasks
are of a temporary nature, and upon their
completion, they are either removed or replaced
with new ones. Therefore, within the legal
status of a public authority, it is both possible
and appropriate to define and differentiate its
functions by referring to the tasks assigned to it.
According to the author, functions are defined
as the main interconnected areas of activity
carried out by the public authority, its structural
subdivisions, officials, and civil servants in order
to achieve the overall goal (Lebid, 2004).

Accordingly, the functions of the Cyber
Police Department of the National Police
of Ukraine can be defined as a set
oflegally established administrative, operational
and investigative, regulatory, personnel,
informational, and preventive areas of activity
of this law enforcement agency, the performance
of which is determined by the tasks related to
combating cybercrime.

Regarding existing classifications
of police functions, O.S. Pronevych, based
on a comprehensive analysis of the theory
and practice of police activity, distinguishes
the following functions of the police:

1. Administrative (administrative-
executive; executive-coercive);

2. Operational and investigative;

3. Criminal procedural (investigative);

4. Preventive and social (preventive
and prophylactic, social and service-oriented);

5. Protective (Pronevych, 2010).

At the same time, D.S. Denysiuk, based
on an analysis of the Law of Ukraine “On
the National Police” and the Resolution
of the Cabinet of Ministers of Ukraine “On
Approval of the Regulation on the National
Police,” identifies the following functions
of the police:

1. Social and service function;

2. Preventive and prophylactic function
aimed at preventing offenses;

3. Criminal procedural function;

4. Operational and investigative function;

5. Permissive (licensing) function;

6. Protective function;

7. Function of logistical and technical
support;

8. Function of international cooperation;

9. Informational support function;

10. Scientific and methodological function;

11. Personnel (HR) function;

12. Function of socio-legal
(Denysiuk, 2016).

In the context of the research topic, it should
be noted that the concept of the functions
ofthe CyberPolice Department of the National
Police of Ukraine has not yet been legally
defined. Nevertheless, the legislation regulating
the activities of the Cyber Police Department,
particularly as a law enforcement agency,
employs the term “functions”.

According to Article 3 of the Regulations
on the Cyber Police Department
of the National Police of Ukraine, published
on the official website of the Department,
a list of core functions has been made publicly
available. These functions are performed by
the Department in accordance with its assigned
tasks and include the following:

1. Developing, defining, and ensuring
the implementation of a set of organizational
and practical measures aimed at preventing
and combating criminal offenses in the field
of cybercrime;

2. Undertaking,  within  the limits
of its competence, the necessary operational
and investigative measures to detect the causes
and conditions leading to the commission
of criminal offenses in the field of cybercrime;

3. Determining key areas of work
and operational service tactics to counter
cybercrime;

4. Taking legally prescribed measures to
collect and generalize information regarding
operationally significant entities, including
those in the telecommunications sector,
internet service providers, banking institutions,
and payment systems, for the purpose of crime
prevention, detection, and suppression;

5. Organizing and monitoring
the performance of subordinate cyber police
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units in complying with Ukrainian legislation
on cybercrime, enforcing service discipline
and classified information regimes, participating
in comprehensive inspections of their activities,
and taking measures to eliminate identified
shortcomings;

6. Initiating, with the approval
of the leadership of the National Police
of Ukraine, the conduct of comprehensive
inspections, audits, and other reviews
of subordinate units;

7. Conducting public awareness campaigns
on the proper use of modern technologies
and the importance of cyber threat prevention
and legal compliance;

8. Ensuring, in accordance with national
legislation, the creation and maintenance
of databases and automated information
systems in support of service activities;

9. Organizing the execution of instructions
issued by investigators and prosecutors
regarding investigative and covert investigative
actions in criminal proceedings;

10. With the approval of the leadership
of the National Police of Ukraine, organizing
comprehensive and  targeted operational
and preventive measures across the country or
specific regions, including in cooperation with
foreign law enforcement bodies;

11. Developing  recommendations  to
improve the professional skills and awareness
of National Police units and the public regarding
the results of cyber police activities;

12. Studying national and international
best practices in combating cybercrime
and submitting proposals to the leadership
of the National Police for their implementation;

13. Submitting legislative initiatives
and participating in the development of draft
legislation and other regulatory acts in the area
of cybercrime prevention;

14. Establishing and maintaining
a 24/7 contact network to provide emergency
assistance during cybercrime investigations, to
pursue offenders, and to collect digital evidence;

15. Supporting the operation of local
forensic laboratories and rapid response teams
for on-site data extraction from digital storage
devices;

16. Analyzing and systematizing data on
cybercrime and technology-related offenses
received via call centers, email communications,
and online feedback terminals;

17. Collecting, systematizing,and analyzing
information on criminal processes and crime-
fighting efforts nationwide and regionally,
assessing performance indicators, and providing
reports to the leadership of the National Police,
Ministry of Internal Affairs, and other public
authorities;
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18. Establishing partnerships and cooper-
ation with domestic public authorities, other
law enforcement agencies, the private sector,
and foreign and international law enforcement
institutions to enhance cybercrime prevention
and strengthen public trust;

19. Ensuring the timely review of inquiries
and requests from citizens, enterprises,
institutions, and organizations, as well as
monitoring compliance with proper procedures
for their registration, processing, and response;

20. Supporting the effective selection,
assignment,  training, and  professional
developmentofpersonnel withinthe Department
and its subordinate units;

21. Participating in the organization
and hosting of training events, conferences,
and scientific-practical forums on cybercrime
prevention;

22. Reviewing the performance
of units, submitting proposals for improvement,
and recommending disciplinary action or
commendation for personnel, as appropriate;

23.Exercising other powers in accordance with
the requirements of current legislation (Order
of the National Police of Ukraine on Approval
of the Regulations on the Cyber Police Department
of the National Police of Ukraine, 2015).

Based on the analysis of the Law of Ukraine
“On the National Police” and the Order
of the National Police of Ukraine “On
the  Approval of the Regulations
on the Cyber Police Department
of the National Police of Ukraine”, we propose
the following classification of the core functions
of the Department:

1. Administrative function — for instance,
the Department organizes and monitors
the activities of subordinate cyber police units
to ensure compliance with Ukrainian legislation
in the area of cybercrime prevention.

2. Operational and investigative
function — within the limits of its competence,
the Department carries out operational
and investigative measures to identify the causes
and conditions leading to the commission
of criminal offenses in the field of cybercrime.
It also organizes the execution of instructions
from investigators and prosecutors regarding
investigative (search) actions and covert
investigative (search) actions in criminal
proceedings.

3. Regulatory (rule-making) function —
the Department submits proposals to improve
legislation in the area of cybercrime prevention
and participates in the development and drafting
of legislative and other normative legal acts in
this domain.

4. Personnel function — the Department
ensures the proper selection, assignment,
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training, and development of its staff
and of personnel in its subordinate units.

5. Information and analytical
function — the Department ensures, in
accordance with Ukrainian law, the creation
and maintenance of data sets and automated
informationsystemsinsupportofofficialactivity;
itcollects,systematizes,and analyzesinformation
about criminal processes and the state of crime
prevention activities at national and regional
levels; it also ensures timely processing
of citizen and institutional inquiries within
the Department’s competence, and monitors
adherence to procedures for their registration,
tracking, and response.

6. Preventive and awareness-raising
function — the Department defines, develops,
and implements a set of organizational
and practical measures aimed at preventing
and counteracting criminal offenses in
the sphere of cybercrime. Additionally, it
carries out educational campaigns among
the public regarding compliance with Ukrainian
legislation in the use of modern technologies,
and the protection against and prevention
of cyber threats in everyday life.

It is also important to highlight the specific
functions of the Cyber Police Department
of the National Police of Ukraine in the field
of cybercrime prevention and response, in
particular:

1. defines, develops, and ensures
the implementation of a set of measures aimed
at preventing and counteracting criminal
offenses in the area of cybercrime;

2. within the scope of its competence, takes
the necessary operational and investigative
measures to identify the causes and conditions
that lead to the commission of criminal offenses
in the field of cybercrime;

3. implements statutory measures
for collecting and analyzing information
concerning objects of operational interest,
including those in the telecommunications
sector, internet service providers, banking
institutions, and payment systems, in order to
prevent, detect, and suppress criminal offenses;

4. organizes and supervises the activities
of subordinate cyber police units in fulfilling
the requirements of Ukrainian legislation in
the field of combating cybercrime;

5. conducts public awareness campaigns
regarding  compliance  with ~ Ukrainian
law in the use of modern technologies,
and the protection against and prevention
of cyber threats in daily life;

6. ensuresthedevelopmentandmaintenance
of data sets and automated information systems
in accordance with the needs of operational
activities;

7. coordinates the execution, within its
competence, of instructions issued by investigators
and prosecutors concerning investigative (search)
and covert investigative (search) actions within
criminal proceedings, among other functions
(Website Wikipedia, 2023).

Thus, the above provisions allow for defining
the functions of the Cyber Police Department
of the National Police of Ukraine as a set
of administratively, operationally, normatively,
personnel-related, informational,and preventive
activities enshrined at the normative-legal level.
These activities are directly driven by the tasks
aimed at countering cybercrime.

4. Conclusions

To summarize, the tasks and functions
of the Cyber Police Department of the National
Police of Ukraine are an essential component in
identifying the specific features of its activities
and its administrative and legal status. The
effective implementation of the Department’s
powers depends on a clear legislative
understanding of its tasks and functions,
which serve as a foundational element
of the administrative and legal status of any
public authority.

The implementation of the National Police’s
tasks in Ukraine is carried out on the basis
of principles enshrined in current legislation,
taking into account contemporary trends
in European integration. These principles,
as guiding ideas underlying the functioning
of each police authority and unit, are intended
to contribute to the further development
of the police as an institution aligned with
European standards. In turn, the tasks
of the police determine the means through
which police activities are carried out, which
are grounded in these principles.

The functions of the Cyber Police
Department  of  the National  Police
of Ukraine represent a set of administratively,
operationally-investigative, regulatory, staffing,
informational, and preventive activities codified
at the normative-legal level. The execution
of these functions is driven by the Department’s
mission to prevent and combat cybercrime.
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3ABIAHHS TA ®YHKIIII JEMAPTAMEHTY KIBEPIIOJIIIIII B YKPATHI

Anorarniis. Memoro cTaTTi € aHaNi3 3aKOHOIABYOTO PO3YMiHHS 3aBianb Ta GyHKIiN /[enapramenty
kibeprostinii HarionanbHoi nouinii Ykpaitu. Pesyaomamu. Y cydacHUX yMOBaX PO3BUTKY iH(MOpMAIliii-
HUX TEXHOJIOTIH, 3I0YMHHICTD AeAalli yacTiie HabyBae pisHuX (HOpM Ta BAKOPUCTOBYE Pi3Hi METOAM 3710~
YIHHOI iSITTBHOCTI, caMe TOMY TIPOTH/Tis 37T0UMHAM, 1[0 HAIliTIeH] HA eJIeKTPOHHE YIIPaBIiHHS, eTeKTPOHHE
GaHKiBCbKe 00CIIYTOBYBaHHS, €JIEKTPOHHY KOMEPIIIHY [isiJIbHICTh TOIIO, € OJHUM i3 YNHHUKIB PO30Y10B1
YKpainu gK leMOKpaTHYHOI, IPAaBOBOI JIePKaBy 3 NAHYBAHHAM [IPUHIIUIIB 3aKOHHOCTI Ta BEPXOBEHCTBA
TpaBa, a TaKOK AOTPUMAHHS MpaB JIOAWHU I rpoMaasaHa. CTaHOM Ha ChOTOHI OCHOBHI CITOJ[iBAHHS
oo 3abesrederns Ge3nekn CydacHOTO KiGepIpocTopy MoKJagacThesa Ha Jlemaprament kibeprosimnii
Harionanproi nominii Ykpainu Sk MiKperioHalbHWIT TepUTOPIaIbHUN OpPTaH 3i cTaTycoM IOPUANYHOL
ocobu my6uiuHOro TpaBa. Busnauenns sasganb ta GyHKii Jenapramenty kiGeprosiiii HariosanbHoi
nouinii Ykpainu € BaKJIMBOIO CKJIaJ0BOI0 BU3HAYEHHsST 0COOIMBOCTEH HOro AisibHOCTI Ta ajgMiHicTpa-
THBHO-TIPABOBOTO CTaTyCy. 3alPOTIOHOBAHO ABTOPChKE BU3HAYEHHSI MOHSITTS «3aBjlaHHs lemaprameH-
Ty KiGeproinii HarionanbHoi mosinii YKkpaitu», jie 0CTaHHi SBJIsA0Th cO0600 BUSHAUEHI HA HOPMATUB-
HO-TIPABOBOMY DiBHIi IMIJISIXU JOCATHEHHS KOHKPETHOI METH JIiSITTBHOCTI, a caMe — peastizallisl 1ep:KaBHOi
HOJITUKY Y Tajty3i poTuii KiGepaaounHHOCTI, iH(popMalliliHo-aHaTHUYHE 3a0€31eUYeHHsT KePIBHUITBA
Harionanphoi mosrinii Ykpainu Ta opranis iepKaBHOi BJAJIM PO CTaH BUPIIIIEHHs TUTAHb, Bi/[HECEHUX /[0
KoMIIeTeHil Kibeprodiil. Bucnosku. 13 ypaxysautsM creiudiku aisibHocti Jenapramenty kibepmosi-
uii HationasbHol mostinii Yxpaitu Zo1iibHuM BGa4a€MO BUSHAUUTH BJIACHY Kiacu(iKallio 3aBIaHb Kibep-
TIOJTiTIIT Ha: 3arajbHi Ta CIIeiaTbHi, Ta Ha 3aBIAHHSI, [0 He MOB’sI3aHi i3 Iep>KaBHOI0 TAEMHUIIEIO Ta TaKi,
1110 TIOB’SI3aHi 31 IePIKABHOIO TAEMHUIIEIO.Y CBOIO YEPTY, 3aBJaHHS TiCHO MEPEITITAIOThCS i3 HANPIMKaMU
HisIBHOCTI, HOro MaioTh HasBy «(yHKiLi». Dyukiii lenapramenty Kibeprodinii HanionanpHol mosinii
YKpainu 1ponoHyeMo 3alpoOHOBAHO BU3HAYNTH HACTYIHUM YMHOM, - IIe KOMILJIEKC 3aKPIlJIeHNX Ha
HOPMATHBHO-ITPABOBOMY PiBHI a/IMiHiCTPATUBHUX, ONIEPATHBHO-PO3IIYKOBUX, HOPMOTBOPYHX, Ka/[POBNX,
iHhopMaIiitHUX 1 TPOMITAKTUYHUX HAMPSMIB JiSJIBHOCTI I[BOTO MPABOOXOPOHHOTO OPraHy, BUKOHAHHS
SIKIMX 3YMOBJIEHO 3aBIAHHAME Y cepi poTHil Kibep3aounHHOCTI.

Kiouosi ciiosa: sasaanns, pyukiii, lenaprament kibeprosinii 8 Ykpaini, kiGerpoctip, aamidicrpa-
TUBHO-IIPABOBUI CTATYC.
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THE CONCEPT AND FEATURES OF FORMING
STATE POLICY IN THE FIELD OF CIVILIAN
FIREARMS CIRCULATION

Abstract. Purpose. The purpose of this article is to reveal the concept and specific features of forming
state policy in the field of civilian firearms circulation. Results. The article defines the permissive model
of civilian firearms circulation functioning in Ukraine, which constitutes an administrative and legal
mechanism of a preventive nature, aimed at ensuring public safety and law and order through clear
administrative and legal regulation of citizens” access to firearms. It is demonstrated that the essence
of the permissive model lies in the establishment of a system of special permits, which serve as a mandatory
condition for acquiring, storing, carrying, and using certain categories of firearms. This creates a narrow
scope of legitimate actions for the subjects of legal relations in this area, while simultaneously providing
for legal consequences in the event of deviation from the established procedure. The article defines
that state policy in the field of civilian firearms circulation in Ukraine is a systematic, authoritative
activity regulated by current legislation, implemented by state authorities in cooperation with civil
society institutions. This activity involves the formulation, implementation, and control of strategic,
administrative, and organizational-tactical decisions aimed at regulating, organizing, and ensuring the safe
functioning of social relations related to the lawful acquisition, storage, use, and circulation of civilian
firearms. It is further revealed that the state policy in this sphere aims to ensure public safety, strengthen
national security, prevent illegal firearms circulation, protect the constitutional order and human rights by
implementing an effective administrative and legal mechanism, creating transparent procedures, carrying
out preventive control and relevant oversight, and forming a favorable legal environment for realizing
the balanced interests of the state, society, and individuals under conditions of dynamic socio-political
transformation. Conclusions. The article notes that the state policy in the field of firearms circulation
in Ukraine has the following characteristics: — legal certainty and regulatory framework; — integration
of the interests of the state, society, and individuals; — interagency nature; — preventive and security-
oriented focus; — adaptability to transformational processes (including the conditions of full-scale
invasion); — orientation toward digitalization (aspiration to implement electronic registries, automated
firearms accounting systems, simplified electronic procedures for accessing public information and control
measures); — increased level of oversight; — development of a legal culture of firearms ownership and use as
a separate direction; — institutionalization of public control, expert examination, and civic participation; —
a specific legal regime of responsibility; — international coordination in combating illegal circulation.

Key words: administrative regulation, administrative legal relations, administrative procedures,
administrative and legal mechanism, state policy, expert examination, firearms, control, legal system,
subjects.

1. Introduction

Following the full-scale invasion of Ukraine
by the Russian Federation, the issue under
consideration has gained heightened relevance
due to several determinants. Firstly, new
methods and channels for acquiring weapons
have emerged, along with a significant increase
in the quantity of firearms present within
Ukraine. Secondly, the threat to personal

© 0. Burma,2024

security has intensified, the mechanisms of civil
protection have expanded, and a negative socio-
psychological ~ climate has formed —
a combination that, in the presence of weapons,
may pose a threat to the life and safety of citizens.
Thirdly, there has been a growing demand for
personal protection, which may be satisfied
through the unlawful acquisition of weapons.
Therefore, it is essential to address the issue
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of regulating arms circulation, establishing
mechanisms for the lawful use of firearms under
current conditions, and ensuring their removal
or disposal once the need for their use no longer
exists, or in cases where possession was unlawful
or violated legislative norms (Shyts, 2023).

The administrative and legal aspects
of state policy regarding arms circulation in
Ukraine have been comprehensively studied
by scholars such as V. Vasyliev, S. Didenko,
O. Drozd, K. Kastornov, M. Komissarov,
M. Kulyk, V. Litoshko, V. Makarchuk,
V. Otsel, I. Pokhylenko, R. Serbyn, O. Fomenko,
T. Shumeiko, among others.

Nevertheless, arms circulation in Ukraine
remains insufficiently regulated, particularly
by norms of administrative law. Accordingly,
scholarly inquiry into this area is both timely
and of significant relevance.

The aim of this article is to examine
the concept and specific features of the formation
of state policy in the sphere of civilian firearms
circulation.

2. Specific Features of Arms Circulation
Regulation

The circulation of firearms owned by private
individuals is strictly regulated by legislation
in the majority of countries and is subject to
various restrictions. Depending on the degree
of regulatory stringency, scholars generally
distinguish among three main models of civilian
firearms circulation: the liberal, the liberal-
permissive (hybrid), and the permissive model
(Kurinnyi, 2021).

Ukraine applies the permissive model.
From a legal standpoint, the permissive system
of arms circulation constitutes a specialized
administrative law institution, established by
administrative legal norms. It defines a narrowed
legal “corridor” for rights holders regarding
the issuance of permits for the acquisition,
possession, carrying, and transportation
of certain categories of firearms. It also governs
the planning, construction, establishment,
and operation of facilities where weapons are
stored or used. Moreover, it sets out a clear
(permissive) list of possible and necessary
actions for legal subjects operating in this sphere;
any deviation from these procedures constitutes
an administrative offense and entails liability
for the persons at fault (Didenko, 2016).

At the same time, the regulation of arms
circulation directly affects the legal regime
governing the wuse of firearms among
the general population and specific social
groups. It influences the legality of weapons
circulation and the state’s capacity to combat
illegal arms trafficking and armed violence.
Currently, no wuniversal approach exists
among countries regarding arms regulation.
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Consequently, the scope of permitted firearm
ownership, carrying, and use by civilians varies
significantly — from mandatory possession
or use (as in Norway and Switzerland), to
complete prohibition (Luxembourg, Malaysia),
or substantial restriction (Vatican City, Ireland,
etc.). Some jurisdictions impose temporary bans
on carrying firearms (Colombia, the Dominican
Republic), restrict carrying in specific territories
(Afghanistan, Yemen), or promote voluntary
surrender of weapons (Argentina, the United
Kingdom, Thailand) (Nersesian, 2023).

Thus, the permissive model of civilian
firearms circulation functioning in Ukraine
represents an administrative and legal
preventive mechanism aimed at ensuring public
safety and legal order through clearly
defined administrative regulations governing
citizens' access to firearms. Its essence lies in
the establishment of a system of special permits,
which are mandatory prerequisites foracquiring,
possessing, carrying, and using certain categories
of firearms. This creates a narrow framework
of legitimate actions for legal subjects in this
domain, while simultaneously establishing legal
consequences for deviation from the prescribed
procedures. Under the permissive model,
the state exercises its supervisory function by
determining clear legal boundaries, procedures,
and criteria for firearm ownership. This, in turn,
enables effective monitoring of the legality
of arms circulation, prevention of abuse,
and combatting of firearms-related crime.
Although this regulatory regime significantly
restricts the opportunity to use weapons, it
is oriented toward securing collective safety
and maintaining legal order.

Further, it is necessary to define the concept
of state policy. It is well known that the term
“policy” originates from the ancient Greek
word polis (city-state), as well as politike (the
art of governance) and politicas (a statesman),
and refers to activities related to the leadership
and administration of society based on public
authority. Hence, policy influences not only
society as a whole but also specific social groups
that fall within the scope of its governing
functions. Accordingly, policy is capable
of ensuring the realization of public, personal,
and group interests, as well as regulating
interpersonal relations in order to preserve
societal cohesion.

A key form of policy is state policy (that
ofthe government, the president, the parliament,
and various ministries), which undergoes
transformations in response to changes
in its political and functional dimensions
and has therefore become a subject of theoretical
and methodological (often contested) academic
inquiry. A policy is considered state not only
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because it influences society, but because its
initial stage of formulation begins within
governmental or other public institutions.

The wuse of wvarious inadequately
and ambiguously translated foreign-language
terms by scholars has led to confusion in
interpreting definitions of “policy” (policy vs.
politics), “state policy” (public policy vs. state
policy), and “state policy research” (public
policy study vs. state policy study). A deeper
analysis of state policy (its formulation,
adjustment, implementation, and evaluation)
heavily depends on a clear and constructive
interpretation of conceptual terminology
(Lavruk, 2018).

Traditionally, policy is also defined as the art
of governing the state. It reflects the interests
of social groups, classes, and nationalities
and is always conditioned by the economic state
of society. According to the authors of the Political
Science Encyclopedic Dictionary, policy is “the
organizational, regulatory, and supervisory
sphere of society, within which social activity is
carried out, aimed primarily at the attainment,
maintenance, and exercise of power by
individuals and social groups in order to satisfy
their demands and needs” (Shemshuchenko,
Babkin, 1997; Andriiash, 2013).

State policy is
an  essential  component of  societal
functioning. It has numerous dimensions

and characteristics and forms a corresponding
system and mechanisms of socially oriented
public governance, since it aims at improving
citizens’ quality of life and ensuring social
stability (Andriiash, 2013). State policy should
be comprehensive in its functional orientation
toward  resolving interrelated  political
and socio-economic problems. It must respond
in a timely manner to transformational changes
taking place in the state and society, and it must
always be effective (with optimal distribution
of governmental authority, structured quality
of public administration decisions, and well-
defined goals and measures), result-oriented,
and socially acceptable (Lavruk, 2018).

T. Shumeiko defines state policy in the sphere
of arms circulation in Ukraine as a targeted,
organized, and relatively stable form of public
administration activity (including both action
and inaction) by public authorities (as well as
activities of civil society actors) aimed at regu-
lating, developing, and resolving issues related to
the proper course of social relations and processes
in the area of arms circulation. This is achieved
through the implementation of an administrative
and legal mechanism for forming and conducting
this policy (Shumeiko, 2022).

In terms of its form, the essence of state
policy in this field is manifested in the decisions

(actions or inaction) of competent state bodies
made in accordance with the requirements
of Part 2 of Article 19 of the Constitution
of Ukraine (including actions of civil society
actors). In terms of substance, it is revealed
through its conceptual foundation (the
current doctrine of administrative law)
and the ideological principles of state policy
(Shumeiko, 2022).

In our view, state policy in the field of civilian
firearms circulation in Ukraine is a system-
based and authority-driven activity, regulated
by current legislation and implemented by
state authorities in cooperation with civil
society institutions. It involves the formulation,
implementation, and oversight of strategic,
administrative, and organizational-tactical
decisions aimed at legally regulating, organizing,
and ensuring the safe operation of social relations
concerning the lawful acquisition, possession,
use, and circulation of civilian firearms.

3. State Policy in the Sphere of Civilian
Firearms

Among the objectives of state policy

in the field of arms circulation control,
V. Vasylevych identifies the following:
1) establishing state control over arms

circulation; 2) promoting compliance with
legislation ~ governing arms  circulation;
3) implementing preventive measures to prevent
firearms from entering the illegal market;
4) setting rules for the circulation of legally
manufactured firearms; 5) identifying firearms
found in illegal circulation; 6) eliminating
firearms in illegal circulation; 7) establishing
legal liability and holding accountable
those responsible for violations of the law
and involvement in illegal firearms circulation;
8) developing international cooperation in
the field of arms control (Vasylevych, 2023).

Important elements of state policy in
the field of illicit firearms trafficking include:
the establishment of criminal liability for
the illegal manufacture and circulation
of firearms, their parts and components,
and ammunition; falsification, or unlawful
destruction, removal, or alteration of firecarm
markings; firearm marking to ensure effective
tracking and identification; systematic record-
keeping of information regarding firearms
and international operations involving firearms,
their parts and components, and ammunition
for tracing purposes; legal provisions for
the confiscation of illegally manufactured or
traded firearms, their parts and components,
and ammunition, followed ideally by their
destruction; licensing of all international
transactions involving firearms and mandatory
marking of all imported firearms (Vasylevych,
2023).
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In our view, state policy in the field of civilian
firearms circulation in Ukraine aims to ensure
public safety, strengthen national security,
prevent theillegal circulation of weapons, protect
the constitutional order and human rights.
This is achieved through the implementation
of an effective administrative and legal
mechanism, the establishment of transparent
procedures, the exercise of preventive control
and appropriate oversight, as well as the creation
of a favorable legal environment for realizing
the balanced interests of the state, society,
and the individual in the context of dynamic
transformations of the socio-political landscape.

What are the key traits or characteristics
of state policy in the field of civilian firearms cir-
culation in Ukraine? According to T. Shumeiko,
the main features of state policy in the sphere
of arms circulation in Ukraine are as follows:

1. Purpose — aimed at creating
the most favorable conditions in the state for
the development of relations and processes in
the relevant field, which:

2. a) expand legal opportunities for:

3. — the state in protecting its sovereignty,
constitutional order, rule of law, society, citizens,
and their property;

4. — citizens in defending their lives
and health, including through the use of firearms,
and in conducting economic activities related to
firearms circulation;

5. b) define the characteristics of lawful
behavior in the sphere of arms circulation while
preventing illegal arms trafficking and other
security risks;

6. Special tasks — organizing and regulating
relationships and processes in the arms circula-
tion sphere; consistently removing the sector
from the shadow economy; ensuring the high-
est possible level of citizen and national secu-
rity through proper functioning of arms cir-
culation mechanisms; developing, approving,
and implementing national strategies and tar-
geted programs in the field; exercising oversight
and supervision over relationships and pro-
cesses related to arms circulation, as well as over
the formation and implementation of this type
of state policy in general;

7. Functions—derived fromthe fundamental
functions of the state and those of the subjects
responsible for forming and/or implementing
the relevant policy;

8. Specific domain of application — the arms
circulation sector;

9. Subjects involved in policy formation
and implementation — including the legislative,
executive, and judicial branches of government,
as well as civil society actors;

10. Specific normative foundation —distinct
legal basis underpinning this type of policy;
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11. Implementation within specific
directions — such as defining the legal regime
of firearms ownership; restricting the rights
and freedoms of individuals and legal entities
regarding firearms circulation; parliamentary
and public oversight of the policy’s
implementation;

12. Existence of an administrative-legal
mechanism for the formation and implementa-
tion of state policy in the field of arms circula-
tion (Shumeiko, 2022).

In our view, state policy in the field of arms
circulation in Ukraine is characterized by
the following features: —legal clarity and reg-
ulatory certainty; integration of the interests
of the state, society, and the individual; inter-
agency coordination; —preventive and securi-
ty-oriented focus; —adaptability to transfor-
mational processes, particularly in the context
of full-scale military invasion; -—digitaliza-
tion-oriented approach (striving to implement
electronic  registries, automated firearms
tracking systems, simplified electronic access
to public information and control proce-
dures); —enhanced level of oversight; —forma-
tion of legal culture of firearm ownership and use
as a separate focus area; —institutionalization
of public control, expert evaluation, and partic-
ipation; —special legal liability regime; interna-
tional coordination in combating illicit firearms
trafficking

4. Conclusions

Overall, the formation of state policy in
the field of civilian firearms circulation in
Ukraine is a complex and dynamic process that
emerges at the intersection of the state’s security,
legal, and socio-cultural priorities. State policy
serves both as a tool for regulating legal relations
related to the production, acquisition, storage,
use, and disposal of firearms, and as a mechanism
for ensuring national, public, and personal
security under conditions of security challenges
(particularly in the context of full-scale
invasion). The substantive content of this
policy involves regulating arms circulation,
fostering a legal culture of firearm ownership,
establishing a system of preventive control
and accountability, and ensuring effective
governmental and  public  management
of processes related to both legal and illegal
arms circulation.
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SPECIFICITIES OF DOCUMENTING SMUGGLING
OF CULTURAL VALUES AND WEAPONS IN UKRAINE

Abstract. Purpose. The purpose of the article is to study the specific tactics of documenting
smuggling of cultural values and weapons in Ukraine. Results. The article analyses the specific features
of documenting crimes related to smuggling of cultural values and weapons in Ukraine. The paper
examines the legal framework governing the processes of recording such offences, the specifics of methods
and means of documentation, and the role of law enforcement bodies in collecting evidence. The key
challenges faced by law enforcement bodies in documenting smuggling, including concealment of criminal
acts, use of modern technologies and international channels, are considered. Emphasis is placed on
international cooperation and the use of advanced technical means for recording and examining evidence.
The article offers recommendations for improving the smuggling documentation process, which will
contribute to the effective prevention and investigation of these crimes. Conclusions. It is concluded that
a clear procedure for operational staff in the course of identifying persons involved in smuggling cultural
values and weapons across the State border requires a high level of professional training from the Security
Service of Ukraine. This includes in-depth knowledge of the current legislation governing operative-
search activities, inquiry and pre-trial investigation, as well as familiarity with departmental regulations
that define the specifics of the customs authorities and related processes. In the process of operative
development, measures are implemented to respond to situations when operational staff receive primary
information about individuals or groups of individuals committing crimes under investigation. The process
of documenting the facts of smuggling is situational and depends on the circumstances that arise when
signs of such crimes are detected. This activity of operational units is aimed at recording specific facts
and is constantly influenced by available information and changes in the operative and tactical situation.
In each situation, the initial information becomes the basis for formulating tasks for operational staff,
among which one can distinguish between typical tasks that are typical for most cases and specific tasks
that are inherent only in specific circumstances.

Key words: smuggling, cultural values, weapons, documentation, law enforcement bodies, evidence,
international cooperation, criminal offences, investigation methods, technical means.

1. Introduction

Obviously, resistance from the criminal
environment can be overcome both in the course
of criminal procedural functions and within
the framework of operative-search activities
aimed at combating crime. However, with
the complication of the criminogenic situation in
the country and the increase in organised forms
of criminal activity, the problem of operative-
search support for criminal proceedings in
the context of counteraction by the criminal
environment has acquired an independent
significance, important for the development
of the theory of operative-search activities.

The study of operative-search activities as
atool of operative-search support for combating
smuggling of cultural values and weapons
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has become relevant in the current context
of reforming the entire system of combating
crime. The reason for this is the change in
the model of law enforcement in accordance
with the current Criminal Procedure Code
of Ukraine, which led to amendments to the Law
of Ukraine ‘On Operative-search Activities’
(Alforov, 2013).

The purpose of the article is to study
the specific tactics of documenting smuggling
of cultural values and weapons in Ukraine.

Nowadays, contemporary scientists
have achieved significant success in this
area, having contributed to the formation
and further development of operative
andsearchdocumentation,inparticular,scientific
and theoretical developments have been made

© V. Vynnychenko,2024
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by S.V. Albul, M.O. Bandurka, R.S. Bielkin,
V.H. Bobrov, V.I. Vasylynchuk, A.F. Voznyi,
D.V. Hrebelskyi, M.L. Hribov, E.O. Didorenko,
1P Kozachenko, Ya.Yu. Kondratiev,
Ye.D. Lukianchykov, D.Y. Nikiforchuk, Yu.Yu.
Orlov, M.A. Pohoretskyi, V. H. Samoiloy,
0.S.Starenkyi,S.S.Cherniavskyi, A.M.Cherniak
and others. However, the issue of operative-
search documentation of crimes in general,
and smuggling of cultural property and weapons
in particular, is insufliciently researched,
which raises a number of questions for
practical operatives regarding the information
to be documented, including the methods
of documenting such information, etc.

2. Regulatory and legal framework for
documenting smuggling of cultural values
and weapons in Ukraine

Today, in the theoretical and applied school
of operative-search activities, it is common to
use the term ‘documenting’ during pre-trial
investigation. In this sense, we will also use
the concepts of operational proving, criminal
search proving, operative-search proving, etc.
and ‘operative-search documentation’ (Albul,
Andrusenko, 2016). Without focusing in detail
on the correlation between these concepts
of documenting and proving, as this has been
the subject of scientific research by many
scholars in the field of the theory of the OSA,
criminal procedure, and forensics, we note
that in this research we rely on the provisions
of current legislation and wuse the term
“documentation.”

Considering the concept of ‘documentation’,
it should be noted that the legal literature
also has no consensus on the understanding
of the concept of ‘documentation’, which
is due to the lack of regulatory framework
for the definition of this term, its content
and meaning. Indeed, the Law of Ukraine
‘On  Operative-search Activities’ does not
use the term proving, instead, the Law states
that certain OSA are conducted to identify
and document the facts of unlawful acts
(Article 8(2)), and the OSA materials are used
to obtain factual data that may be evidence
in criminal proceedings (Article 10(2)) (Law
of Ukraine on operative-search activities, 1992).

Different approaches to defining the tasks
of documentation are related to the fact that
scholars analyse the actions of operational units
which are different in nature. In this context,
A. Sakovskyi's opinion is reasonable, as he
proposes to distinguish between the concepts
of ‘documentation’, ‘operational documentation’
and ‘operational and search documentation’
(Sakovskyi, 2020).

The  category  of
documentation’,

‘operative-search
which has a relatively

narrow meaning (carried out exclusively
within the framework of operative-search
activities (OSA) and is associated with
the name of the relevant law), should be
considered as an integral part of the broader
concept of ‘operational documentation'.
This  concept  includes  the  actions
of operational units both within the scope
of the OSA and within the criminal procedure,
and is based on the provisions of Article 41
of the CPC of Ukraine (Criminal Procedure
Code of Ukraine, 2012) ‘Operational units’
and Articles 5 and 7 of the Law of Ukraine on
operative-search activities (Law of Ukraine on
operative-search activities, 1992).

When considering the issue of operative-
search documentation of cultural values
and weapons in Ukraine, we do not generalise
in the context of comparing operative-search
documentation with documents drawn up
in the course of the conduct of the OSA or
materials of the operative-search case. In this
context, we propose to understand operative-
search documentation of smuggling of cultural
values and weapons as a complex activity
of operatives, which is implemented in the course
of their conduct of the investigative activity in
the manner and forms provided for by the current
legislation, and consists in the knowledge
(collection  (search and detection), study
(verification) and evaluation) by the operational
officer of information about the unlawful acts
of individuals and groups engaged in the illegal
transfer of cultural values and weapons across
the state border, as well as recording
of the obtained factual data in the relevant official
documents of the OSA for the purpose of further
storage, transformation, transfer, certification
of the obtained information in the interests
of the OSA and criminal proceedings (author's

definition).
Given the changes that came into
force in connection with the adoption

of the current CPC of Ukraine, the discussion
is still ongoing about the possibility of replacing
the search operations with the conduct of covert
investigative (search) actions and, accordingly,
replacing the process of documentation with
evidence in criminal proceedings. The opinions
of some authors are divided, some claiming
that conducting CISA allows for immediate
receipt of evidence in criminal proceedings
(Babikov, Sokolkin, 2014), while conducting
search operations does not allow for immediate
use of documented information in criminal
proceedings, but requires its legalisation or
declassification. However, we are proceeding
from the tasks of the OSA, and therefore it is
necessary to expose criminal networks with
transnational ties (Verbenskyi, Bezkhlibnyk,
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Berlach, 2010), organised criminal groups with
a hierarchical structure, a significant degree
of secrecy, and a corruption component, so their
development within the scope of an operative-
search case is more effective, as it allows the use
of a wider arsenal of operative-search measures,
covert means and covert methods (Chikovani,
2014; Hribov, Sukhachov, 2019).

In addition, combating smuggling of cultural
values and weapons has specific features related
to the attitude of the population to these
crimes, as well as the fact that the perpetrators
are persons who have the appropriate power
and can use it in case of a threat — in our case,
the threat of criminal prosecution.

Despite the covert nature of certain inves-
tigative measures, in particular documentary
measures, it can be seen that many of them have
significant parallels with investigative actions.
For example, measures such as interviews can
be compared to interrogation (Smyk, 2018),
and inquiries and requests for materials are sim-
ilar to the procedures provided for in Article 93
of the CPC of Ukraine (Criminal Procedure
Code of Ukraine, 2012). Collecting samples for
comparative research is not much different from
obtaining samples necessary for comparative
research and from obtaining samples for exam-
ination; identification of a person is not much
different from line-up; inspection of premises,
buildings, structures, areas and vehicles is not
much different from examination; control over
mail, telegraph and other communications is
not much different from seizure of correspond-
ence, its inspection and confiscation, etc.

The survey of respondents revealed that
the following investigative (search) actions are
most often carried out when documenting this
category of crimes

— investigative inspection — 87.4%;

— presentation of items for identification —
43.7 %;

— search, seizure, forensic examinations —
68.5 %;

— interrogation of suspects and witnesses —
91.3%;

— entering a person's home or other
property — 45.5%.

In the course of documenting smuggling,
timely detection, recording and seizure
of objects, documents, substances and traces
is of key importance, which is ensured by
conducting an investigative examination. This
inspection provides the primary information
necessary to formulate versions of the crime,
the mechanism of its commission, as well as
the circle of participants and the identity
of the offender, which is important for organising
the search for the offender and other operative-
search activities.
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Prior to the investigative inspection,
preparatory measures are taken, including
securing the scene and preserving the situation
in its original form. Security tasks may
be assigned to customs officers, police,
the administration of enterprises or institutions,
as well as to persons who have discovered
the fact of smuggling.

It is important to remember that when
choosing a method of recording illegal activities,
the operational units of the Security Service
should be aware of the purpose and objectives
of the OSA and criminal procedure. Therefore,
search operations cannot be automatically
replaced by covert investigative (search)
actions or vice versa. OSA is aimed at detecting
and exposing illegal activities (including
their immediate termination), while criminal
procedure is aimed at investigating criminal
offences, proving the guilt of a particular person
and criminal prosecution.

The above factors combine to create
significant obstacles to effective documentation
by the Security Service's operational units
under Article 201 of the Criminal Code
of Ukraine (2001), and require a comprehensive
approach and specialised methods of work on
the part of law enforcement bodies.

It should be noted that today the doctrine
of OSA discussions has formed a position
according to which OSA is performed in three
forms: operative-search, operative development
and operative prevention. In each of these
forms, operational staff receive actual data on
the illegal activities of individuals or groups.

However, operative-search documentation
is carried out exclusively during operative-
search and operative development, when
personnel detect, perceive and record actual data
on illegal activities, for example, in the process
of preventing or stopping the smuggling
of cultural values and weapons across the state
border of Ukraine.

Phases of operative-search documentation
of organised groups involved in smuggling
cultural property and weapons across the state
border:

— Detection and recording of traces of illegal
activities, that is, includes the establishment
of signs indicating a criminal offence related to
illegal border crossing; identification of a scheme
of illegal activities (usually during an operative-
search);

—Identification of the meansand instruments
used to commit the offence, that is, establishing
their location, as well as additional traces
(form, method of their removal); identification
of objects that may become evidence;

— Identification of persons involved in illegal
activities, that is, identification of persons who
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prepared or committed the crime, assisted in
its organisation or concealment; identification
of persons who have information and may be
involved as witnesses;

— Planning measures to record unlawful
acts, that is, developing an action plan to
record the crimes of a particular person or
group of persons, determining the need to use
technical and software tools;

— Recording and stopping illegal actions,
that is, using technical means to document
actions; stopping the illegal activities
of individuals or groups.

Therefore, documentation is an important
element of operative-search activities, which
ensures the effective detection, recording
and stopping of illegal activities related to
the smuggling of cultural property and weapons.

Nowadays, the doctrine of operative-
search activities (OSA) enshrines the approach
according to which OSA is carried out in
three main forms: operative-search, operative
development and operative prevention. In
the process of implementing each of these
forms, operational staff receive factual data on
the illegal activities of individuals and groups.

The operative documentation is an integral
part of each of these forms. However, operative-
search documentation is used exclusively
during  operative-search and  operative
development. In these cases, employees collect,
analyse and record factual data on the illegal
activities of individuals or groups, in particular
in the process of preventing, detecting or
suppressing smuggling of cultural property
and weapons.

Therefore, the main areas of documenting
the smuggling of cultural property and weapons
across the state border include:

— Detection, recording and
of illegal activities;

— Detection and verification of persons who
may act as witnesses in criminal proceedings;

— Detection of items and documents that
may become sources of evidence and ensuring
their preservation for further use.

It should be noted that if any grounds
for conducting search operations exist,
an operative-search case is commenced (Law
of Ukraine on operative-search activities, 1992).

The decision to commence such a case must
be officially approved by the head of the Security
Service of Ukraine or other body specially
authorised by law to perform operative-search
activities. If the person involved in the crime
is identified, the case is commenced against
that person; if the person remains unknown,
the case is opened against unidentified persons
planning to commit a criminal offence. All
search operations are carried out within

stopping

the framework of such a case, which stores all
documents created by operational staff during
the development of a particular person (Albul,
Yehorov, Poliakov, Shchurat, 2023).

3. Documentation measures for the smug-
gling of cultural values and weapons in Ukraine

In the course of search operations against
organised groups involved in smuggling cultural
values and weapons across the state border
of Ukraine, operational units have the right to
obtain the following documents:

— From citizens, organisations, enterprises
and institutions (regardless of ownership),
officials, government representatives, mass
media; statements of citizens, notifications
from organisations, enterprises, institutions
and officials.

— Explanations from citizens and officials.

— Materials of inspections, inventories, audits
of financial and economic activities of enterprises,
institutions and organisations (Law of Ukraine
on operative-search activities, 1992).

— Replies to official inquiries from
organisations, enterprises, institutions
and officials on issues within their competence.

— Copies of documents of archived criminal
proceedings (cases) that were in the proceedings
of law enforcement bodies or judicial authorities.

This approach ensures the effective
organisation and conduct of operational
and investigative activities aimed at combating
smuggling and other crimes.

The inspection of smuggled items such
as firearms, ammunition and cultural values
should be of particular importance, as this
process requires security measures to protect
those present during the inspection. An
operational officer usually cannot know in
advance what kind of objects or substances
they will be dealing with. This is especially true
for explosive devices, hazardous substances
or cultural values, which are often declared
incorrectly or not at all.

However, basic security measures should be
taken when verifying operational information
during the inspection, including: to involve
specialists  from customs laboratories in
inspections; to use specialised alarm devices in
case of suspicion of explosives transportation;
to use dosimeters and other radiation detection
devices to detect radioactive substances; to take
security measures, including isolating facilities,
fencing off dangerous areas and restricting access
to people; to entrust sampling of hazardous
substances only to specialists, for example, from
customs laboratories.

Verification of information and inspection
of smuggled items usually includes inspection
of places where they are likely to be stored.
Most often, smuggled goods are found in
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— unaccompanied baggage and medium-
sized cargo;

— containers, loading platforms, bunkers,
compartments of vehicles;

— cabins, passenger and cargo compartments
of cars, buses, trains, ships, aircraft, as well as in
the structural elements of containers;

— international postal items;

—containersaccompanied by representatives
of law enforcement agencies.

The following technical means are used to
detect contraband:

— X-ray television devices that help detect
foreign objects or cavities in hand luggage
and baggage;

— fluoroscopic X-ray machines that allow
to see through small objects (boxes, handbags,
tubes, etc.) to detect hidden objects;

— mobile specialised equipment used
for inspection of bulky goods, containers
and vehicles;

— inspection mirrors, endoscopes, probes,
echolocation devices that provide access to
hard-to-reach places;

— metal detectors and alarm devices that
help detect metal objects;

— equipment for measuring the volume
of smuggled strategically important materials,
such as metals and their alloys;

—means for unlocking containers, packaging,
boxes and containers.

Therefore, the use of all available tools
significantly  increases the effectiveness
of detecting hidden smuggling of cultural
property and weapons in various objects
and possible artificial environments.

All facts should contain references to
the pages of documents obtained in accordance
with the Law ‘On  Operative-Search
Activities’ and be attached to the materials
of the operative-search case. If the documents
were studied electronically (for example,
through open sources or state information
systems), this should also be indicated with
grounds for the need to obtain official copies
from the relevant state authorities.

The report of the operational officer may
include covertly obtained copies of documents
that indicate the preparation or commission
of smuggling of cultural property and weapons,
as well as audio recordings of intelligence
interviews conducted by him/her. At this
phase, information is collected in the course
of an operative search, which is the initial
stage of cognition in operative-search activities
(Albul, Yehorov, Poliakov, Shchurat, 2023).

Documentation  includes  not  only
generating new documents, but also obtaining
existing documents that can be used to
meet the objectives of the OSA and criminal
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proceedings. Operational staff can obtain ready-
made documents that are relevant to decision-
making in the OSA and criminal proceedings, as
well as documents that can potentially serve as
material evidence (Hribov, Sukhachov, 2019).

Criminal activities of organised groups
engaged in smuggling cultural values
and weapons across the state border are
documented, in particular, through direct
observation of real events by operatives. This
enables real-time information to be obtained
about the circumstances of illegal activities that
are under the ‘control’ of operational staff.

In the course of operative documentation,
a decision may be made to develop a person
who has not previously aroused suspicion, if
identified:

— signs of a specific crime;

— signs indicating criminal
of the person;

— anti-social behaviour;

— traces of past criminal activity;

— connections and environment of a criminal
nature;

— grounds to consider the person as an object
of operative development in the future.

The use of operative development in
documenting the smuggling of cultural
property and weapons is to conduct covert
search operations against individuals or
groups reasonably suspected of preparing
or committing a crime. The main purpose
of such activities is to prevent or solve crimes in
situations where other methods are not effective
or complex enough.

Within the scope of operative development,
it is necessary to use all available measures
and opportunities provided for by the rights
of operational units in accordance with Article 8
of the Law of Ukraine ‘On Operative-Search
Activities’ (Law of Ukraine on operative-search
activities, 1992).

Documentationin the course of the operative
development of a particular person involves not
only recording the facts of the crime, but also
the collection, analysis and evaluation of factual
data that can help prevent future crimes.

It should be noted that among the documents
that record the illegal activities of a particular
person, the records reflecting the progress
of documentation and the results of the relevant
search operations are of particular importance
(controlled delivery, apprehension, penetration
and inspection of publicly inaccessible places,
surveillance, audio, video control of a person or
place, removal of information from electronic
communication networks, electronic
information networks). It is also important
to record information about persons who are
aware of circumstances that will be relevant
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to criminal proceedings, as well as items
and documents that may be of evidentiary value
in criminal proceedings.

4. Conclusions

A clear procedure for operational staff in
the course of identifying persons involved
in smuggling cultural values and weapons
across the State border requires a high level
of professional training from the Security
Service of Ukraine. This includes in-depth
knowledge of the current legislation governing
operative-search activities, inquiry and pre-
trial investigation, as well as familiarity with
departmental  regulations  that  define
the specifics of the customs authorities
and related processes.

In the process of operative development,
measures are implemented to respond to
situations when operational staff receive
primary information about individuals or
groups of individuals committing crimes under
investigation. The process of documenting
the facts of smuggling is situational and depends
on the circumstances that arise when signs
of such crimes are detected. This activity
of operational units is aimed at recording specific
facts and is constantly influenced by available
information and changes in the operative
and tactical situation.

In each situation, the initial information
becomes the basis for formulating tasks
for operational staff, among which one can
distinguish between typical tasks that are
typical for most cases and specific tasks that are
inherent only in specific circumstances.
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THE CONTENT AND SCOPE OF THE CONCEPT
OF ‘ENTITY ENSURING ADMINISTRATIVE
AND LEGAL SUPPORT OF LAW AND ORDER’

Abstract. Purpose. The purpose of the scientific article is to reveal the content and define the scope
of the concept of "entity ensuring administrative and legal support of law and order." Results. The article
reveals the content and defines the scope of the concept of ‘entity ensuring administrative and legal
support of law and order.’ It is found that national legislation and legal doctrine of Ukraine do not reveal
the content of the category ‘entity ensuring administrative and legal support of law and order. It is stated
that in the mechanism of administrative and legal support of law and order, entities are the central static
element which enter into public relations regulated by law in accordance with their sectoral content. It is
concluded that the scope of the concept of ‘entity ensuringadministrative and legal support for law and order’
includes: law-making entities; law application entities; law enforcement entities (law enforcement bodies).
According to the structural organisation, the entities of administrative and legal support of law and order
are proposed to be grouped into collegial and individual entities. It is stated that, according to the manner
of formation, the entities ensuring administrative and legal support of law and order may be established
as a result of elections, by assignment or through self-organisation. It is highlighted that the entities
ensuring administrative and legal support of law and order have the following features: they are a static
component of the mechanism for ensuring law and order in the State; their organisation and functioning
are determined by the regulatory and legal framework in the State; the purpose of their activities is to
create the necessary environment for the exercise of human rights and freedoms, their direct protection
and defence; the means of achieving this goal are administrative and legal. Conclusions. The concept
of ‘entities ensuring administrative and legal support of law and order is defined as the state, its legislative,
executive and judicial authorities, enterprises, institutions, organisations of all forms of ownership, public
associations, individual citizens who exercise the rights, duties, powers and responsibilities strictly
defined by the Constitution of Ukraine, laws, other legal regulations to create the necessary environment
for the existence of a stable law and order and guarantee the orderliness of social relations in the state,
through administrative and legal means.’

Key words: state body, executive body, law and order, body ensuring law and order, law enforcement
body, administrative and legal support, entity ensuring administrative and legal support of law and order.

1. Introduction of weapons and ammunition held by the civilian

In the context of the ongoing armed
conflict on the territory of the state, along
with  the simultaneous implementation
of transformational reforms in the European
integration direction, Ukrainian society is
developing, and rapid progress is being made
in some sectors of civil society (technological,
social, spiritual, cultural, etc.). However,
statistics confirm an 18% increase in the number
of detected cases of illegal handling of weapons
in 2023 (from 4.5 thousand to 5.3 thousand),
which is due to the increase in the number

© M. Koteliukh,2024

population, including trophy weapons, as
a result of russia's ongoing armed aggression
against Ukraine (Report of the National Police
of Ukraine on the results of its work in 2023,
2024). In addition, the facts of crimes committed
on the territory of Ukraine by members
of the armed forces of the russian federation,
belarus and their accomplices are being revealed
(since the beginning of the armed aggression
of the russian federation - 110.7 thousand)
(Report of the National Police of Ukraine on
the results of its work in 2023, 2024). In 2023,
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about 2.9 thousand important information
resources of the Russian Federation and Belarus
were blocked (government websites, banking
and media, air travel, etc.) (Report
of the National Police of Ukraine on the results
of its work in 2023, 2024). Other types of law
and order violations in Ukraine are also steadily
increasing in number and scale. Accordingly,
the mechanism for ensuring law and order
in the country needs to be strengthened,
and stabilising factors need to be introduced,
the role of which is mainly played by law
and order. It is the law enforcement agencies
that can perform the functions of normalising
the operational situation and the development
of society and the state in these circumstances.

A review of the leading scientific studies
conducted in Ukraine in recent years enables
to state that the researchers have not focused
enough on the theoretical study of the content
and scope of the concept ‘entity ensuring
administrative and legal support of law
and order’. Certain aspects of this issue have
been covered in the works of O. Dzhafarova,
I. Okuniev, T. Podorozhna, O. Prokopenko,
P. Rabinovych, O. Skakun, V. Sokurenko,
V. Fatkhutdinov, M. Khavroniuk and others.

Therefore, the purpose of the scientific
article is to reveal the content and define
the scope of the concept of "entity ensuring
administrative and legal support of law
and order."

2. Content of the concept of 'entity
ensuring administrative and legal support
of law and order’

Neither national legislation nor legal
doctrine of Ukraine reveal the content
of the category ‘entity ensuring administrative
and legal support of law and order.” However,
in the mechanism of administrative and legal
support of law and order, entities are the central
static element which enter into public relations
regulated by law in accordance with their
sectoral content. The relevance of the study is
due to the need to develop a theoretical basis for
further correct application of terms and concepts
in practice. With a view to understanding
the content of the concept of the category ‘entity
ensuring administrative and legal support of law
and order’, it is necessary to consider its essence
with regard to its constituent elements.

The Dictionary of the Ukrainian Language
interprets the word ‘subject/entity’ in the legal
sense - a person or organisation as a holder
of certain rights and obligations (Dictionary
of the Ukrainian language in 11 volumes, 2005).
The Dictionary of Legal Terms defines the term
‘subject of law’ as an individual or legal entity
that is legally capable of having and exercising
rights and legal obligations directly or through
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a representative, that is, legal personality. A
subject of law is a mandatory element of legal
relations in all branches of law, although in
each of them it has certain specifics (Legal
Dictionary. Collection of Legal Terms,
2019). Therefore, we can say that the subject
of law and the participant in legal relations are
interconnected.

It should be noted that the discussion
among scholars continues to this day regarding
the correlation of the concepts of ‘subject
of law” and ‘participant in legal relations,” but
most conclude that the concept of ‘subject
of law’ is general and primary, and the concept
of ‘participant in legal relations’ is specific
andsecondary. Weagreethataparticipantin legal
relations is an individually defined subject of law
who has exercised his or her legal personality in
terms of exercising specific rights and freedoms
in specific legal relations, but not every subject
of law is a participant in a particular legal
relationship. The transformation of a subject
of law into a participant in legal relations is
associated with the process of transforming
the possible into the actual, transforming
the existence of objective law into real conduct
(Sanzharuk, 2003). Given that entities ensuring
law and order directly or indirectly perform
functions related to ensuring law and order, they
are participants in legal relations on ensuring
law and order, and therefore are participants in
legal relations.

Therefore, an entity ensuring administrative
and legal support of law and order is a participant
in legal relations arising in the state. Accordingly,
a participant in legal relations is a holder
of subjective rights and obligations. We agree
with the position of O. Prokopenko that speaking
about the entities ensuring law and order in
the region, the author means the participants
in such legal relations (and not the subjects
of law), since they are endowed with a specific
scope of powers defined at the legislative level
- they have a legal obligation to perform law
enforcement activities and enjoy the relevant
rights in this regard, that is, they are real
participants in such social relations regulated by
law (Prokopenko, 2016).

According to the Ukrainian dictionary,
‘support’ means to: 1) supply something
in sufficient quantity, satisfy someone or
something in some needs; 2) create reliable
conditions for the implementation of something;
guarantee something; 3) protect, guard
someone or something from danger (Dictionary
of the Ukrainian language in 11 volumes, 2005).

Law  enforcement is the  process
of guaranteeing a safe environment for all
citizens in their daily lives, in accordance with
the legal framework of the country, mainly by
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preventing and deterring offences, as well as by
taking appropriate measures to stop violations
of the law (Sokurenko, 2021). The rule of law not
only reflects the orderliness of social relations,
but also reflects the quality of the activities
of the entities that ensure it.

Therefore, it can be concluded that
the specific feature of activities of entities
ensuring law and order is that they create
the necessary conditions for the realisation
of human rights and freedoms, their direct
protection and defence (Nehodchenko, 2004),
create the necessary conditions for the existence
of stable law and order, and guarantee
the orderliness of social relations.

3. The role of the state in ensuring law
and order

It is well known that the state plays
a leading role in ensuring law and order. It
ensures law and order through its bodies
at the central and local levels. We agree with
the conclusion of T. S. Podorozhna that
the activities of the state authorities are aimed
at establishing law and order, that is, achieving
one of the possible states of organisation
of the social system, caused (set) by the influence
of regulatory factors. The actual activity
of the State to ensure law and order includes
such components as the subject (object)
orientation of this activity, its goals and,
accordingly, the forms, ways, methods of state
legal activity, that is, the procedural principles
of this activity. Therefore, law and order are
both a process and a result of the operation
of law (all legal means) and the purposeful
influence of the State on social relations that
are the subject matter of regulatory framework.
The activities of the entities directly depend
on their competence, which they have in
accordance with their powers. In addition,
the expediency of allocating public authorities in
the field of ensuring law and order is an element
of guarantees of its constitutionalisation, which
is due to the effective system of such bodies.
It is understood that only an effective system
of competent public authorities will be able to
ensure effective law and order in public relations
(Podorozhna, 2017).

Thus, the entities ensuring law and order
include the state and its bodies, local self-
government bodies, individuals, legal entities
of all forms of ownership, and public associations.
Entities should have legal personality, which
consists of a passive legal capacity (the ability
to have rights and perform duties) and an active
legal capacity (the ability to acquire and exercise
subjective rights and duties through their
actions).

The entities ensuring law and order are
usually either specifically endowed with

the relevant rights and duties in this field
or these rights and duties are a concomitant
consequence of their state activities or informal
implementation of public duty. For example,
the decisive role of the Verkhovna Rada
of Ukraine is to constructively influence state
authorities and local self-government bodies.
The President of Ukraine is an integrating
element of the system of entities ensuring
law and order. The system of ensuring law
and order also includes the Cabinet of Ministers
of Ukraine and the judiciary (Fatkhutdinov,
2018). In other words, the entities ensuring law
and order include state legislative, executive
and judicial authorities, enterprises, institutions,
organisations of all forms of ownership,
public associations, and individual citizens in
accordance with their competence.

Therefore, the scope of the concept of ‘entity
ensuring administrative and legal support for
law and order’ includes:

1. Law-making entities are authorised to
establish (authorise), amend, and repeal legal
norms, both at the legislative and regulatory
levels. Such entities are both the state
represented by state bodies and their officials
(the Verkhovna Rada of Ukraine, the President
of Ukraine, the Cabinet of Ministers of Ukraine,
central executive authorities, etc.) and civil
society and its individual entities (territorial
communities, associations of citizens). Within
the scope of their competence, such entities
may adopt relevant regulations or enter into
regulatory agreements, including in the area
of ensuring law and order;

2. Law application entities. In Ukraine,
it is generally believed that only state bodies
and public associations authorised by the state
are entities of law application, since this activity
must be of a state power nature (Rabinovych,
2007). However, the development of civil society
encourages the expansion of the range of entities
involved in law application. Therefore, the main
entities involved in law application are state
bodies, organisationsand their officials. The state
bodies whose main function is law application
include executive authorities, administrative
bodies, courts, prosecutor's offices, security
services, police, investigative committees,
correctional institutions, and notaries. A special
place in the system of law application entities
belongs to individual subjects of public law -
officials who are the primary structural unit
of a state body and its apparatus, enterprise,
institution or organisation. Non-governmental
organisations that have the right to perform
law application activities include associations
of citizens (public organisations, trade unions,
local  self-government  bodies, arbitration
courts). Kelman M.S. and Koval L.M. argue
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that non-state (private) entities perform law
application activities on clearly defined issues
on the basis of delegated powers (Kelman,
Koval, 2020);

3. Law  enforcement  entities  (law
enforcement bodies) — prosecutor's offices,
the National Police, security services,

the Military Law Enforcement Service in
the Armed Forces of Ukraine, the National
Anti-Corruption Bureau of Ukraine, state
border protection bodies, the Bureau
of Economic Security of Ukraine, penitentiary
bodies and institutions, pre-trial detention
centres, state financial control bodies, fisheries
protection, state forest protection, other bodies
performing law enforcement or law enforcement
functions (Law of Ukraine On state protection
of court and law enforcement officers, 1993).

According to the structural organisation,
the entities of administrative and legal support
of law and order are proposed to be grouped
into collegial (such as the Verkhovna Rada
of Ukraine, the Cabinet of Ministers of Ukraine,
etc.) and individual (in particular, the President
of Ukraine, officials, representatives of law
enforcement agencies, individual citizens, etc.).

According to the manner of formation,
the entities ensuring administrative and legal
support of law and order may be established as
a result of elections (for example, the President
of Ukraine, MPs, etc.), by assignment (in
particular, law enforcement agencies), and by
self-organisation (NGOs, individuals, etc.).

In order to reveal the content of the concept
of ‘entities ensuring administrative and legal
support of law and order,’ it is important to
highlight thespecific featuresofthisphenomenon
of state and legal reality. Among the participants
in legal relations in the State, they are: 1) they
are a static component of the mechanism for
ensuring law and order in the State; 2) their
organisation and functioning are determined by
the regulatory and legal framework in the State;
3) the purpose of their activities is to create
the necessary environment for the exercise
of human rights and freedoms, their direct
protection and defence; the means of achieving
this goal are administrative and legal.

4. Conclusions

Given the provisions of Ukrainian legislation,
thetheoretical achievements of domesticscholars,
as well as the specific features of the entities
ensuring administrative and legal support of law
and order, we can propose the following definition
of the concept of ‘entities ensuring administrative
and legal support of law and order is the state,
its legislative, executive and judicial authorities,
enterprises, institutions, organisations
of all forms of ownership, public associations,
individual citizens who exercise the rights,
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duties, powers and responsibilities strictly
defined by the Constitution of Ukraine, laws,
other legal regulations to create the necessary
environment for the existence of a stable law
and order and guarantee the orderliness of social
relations in the state, through administrative
and legal means.’
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FORMS OF COOPERATION BETWEEN THE UNITS
OF THE STATE BUREAU OF INVESTIGATION

AND PRE-TRIAL INVESTIGATION BODIES

AND THE MILITARY LAW ENFORCEMENT SERVICE
IN COUNTERING MILITARY CRIMINAL OFFENSES

Abstract. Purpose. The purpose of this article is to identify the forms of cooperation between the units
of the State Bureau of Investigation (SBI) and the pre-trial investigation bodies and the Military Law
Enforcement Service in countering military criminal offenses. Results. Military criminal offenses are
recognized as criminal offenses committed against the legally established procedure for performing or
undergoing military service, committed by servicemen, as well as conscripts and reservists during training
or assembly periods. It is emphasized that the term “cooperation” carries a significant semantic load. This
is explained both by the complexity and multiplicity of meanings of the term, as well as by the diversity
of perspectives from which it is studied. A common feature of nearly all definitions of the concept
of “cooperation” is that authors interpret it as coordinated activity aimed at achieving a goal, performing
tasks, or attaining a specific result. Conclusions. It is concluded that the forms of cooperation between
operational units and pre-trial investigation bodies in countering military criminal offenses constitute
a joint and coordinated activity based on legislative and subordinate regulatory acts (departmental
instructions), under the guiding and organizing role of an operational officer. This cooperation involves
a distribution of competence, functions, powers, and mutual responsibilities and is aimed at fulfilling
the tasks of criminal justice. The forms of cooperation are differentiated depending on the objectives
and tasks, the actors involved (operational unit officers, investigators), and the specific measures
and actions taken. Based on the findings, the article proposes the development of an Instruction on
Cooperation between the State Bureau of Investigation, pre-trial investigation bodies, and the Military
Law Enforcement Service. This Instruction should stipulate that cooperation is carried out at both strategic
and tactical levels. The strategic level includes the organization of the implementation of state policy in
the field of combating military crimes, eliminating their causes and conditions, and improving the legal
framework for combating military crimes. The tactical level encompasses the detection, documentation,
suppression, solving, and investigation of military crimes.

Key words: State Bureau of Investigation, pre-trial investigation bodies, war crimes.

1. Introduction

Since the beginning of the full-scale
invasion of Ukraine by the Russian Federation,
servicemen of the Armed Forces of Ukraine have
been defending our national borders. However,
despite the conscientious and honest fulfillment
of military duties by the overwhelming majority
of military personnel, incidents of military
criminal offenses committed by servicemen still
occur within the Armed Forces of Ukraine.

Military criminal offenses are recognized
as criminal acts against the legally established
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procedure of performing or undergoing military
service, committed by servicemen, as well as
by conscripts and reservists during the period
of military training or assembly.

In accordance with Article 5 of the Law
of Ukraine On the State Bureau of Investigation,
one of the key tasks of the State Bureau
of Investigation (hereinafter — SBI) is to
prevent, detect, suppress, solve, and investigate
criminal offenses against the procedure
of military service (Law of Ukraine On the State
Bureau of Investigation, 2015).

© A. Kupriienko,2024
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According to official data, the majority
of criminal proceedings investigated by the SBI
concern military crimes.

Military crimes represent a particularly
complex category of offenses due to
the predominantly blanket nature of their legal
norms. That is, in order to determine whether
the elements of a criminal offense are present, it
is necessary to refer to numerous regulatory acts
that clarify relevant legal concepts.

Effective  counteraction to  military
criminal offenses is only possible through
the establishment of efficient cooperation
between operational units and pre-trial
investigation bodies.

In view of this, the issue of properly
organizing effective cooperation between
operational units and pre-trial investigation
bodies in countering military criminal offenses
is currently highly relevant and requires
continuous attention and the implementation
of practical measures for its improvement.

The theoretical foundation for the interaction
of authorized units with other actors involved in
countering military criminal offenses is formed
by the scholarly works of domestic and foreign
researchers in the fields of criminalistics, criminal
procedure, and the theory of operational
and investigative activities, in particular:
V. L. Vasylynchuk, O. M. Dzhuzha, V. V. Topchii,
S. R. Tagiyev, S. M. Kniaziev, D. Y. Nykyforchuk,
V.L. Ortynskyi, M. A. Pohoretskyi, Ye. D. Skulysh,
R.V.Osukhovskyi,O.0.Priadko,K.O.Chaplynskyi,
0. V. Pchelina, S. S. Cherniavskyi, V. V. Shendryk,
L. R. Shynkarenko, M. Ye. Shumylo, among others.

The works of these scholars have
primarily focused on general theoretical issues
of cooperation in countering criminal offenses.

At the same time, the problems of developing
aconceptual approach to the forms of cooperation
between operational units and pre-trial
investigation bodies in the context of countering
military criminal offenses, as well as ways to
improve this cooperation in light of current
legislative changes, remain outside the scope
of the aforementioned and other studies.

The absence of an in-depth, comprehensive
approach to studying these issues in the context
of combating military criminal offenses has
determined the relevance and the author’s
choice of the topic for this scientific article.

2. Specific Features of Defining the Concept
of "Cooperation"

The cooperation of the State Bureau
of Investigation (SBI) with other entities
involved in countering military criminal
offenses constitutes a form of organizing
both operational and investigative activities
and pre-trial investigations. Such cooperation
is aimed at consolidating forces and resources

to optimize performance and ensure the most
rapid achievement of common goals through
coordinated efforts (Priadko, 2023).

An analysis of existing research
shows that legal science has not yet
developed a unified approach to defining
the concepts of "cooperation," "collaboration,”
"coordination," "alignment,"” and "assistance." In
philosophy, cooperation is viewed as a category
reflecting the processes of mutual influence
among various entities, their interdependence,
changes in state, and the generation of one
object by another.

Theoretical definitions of cooperation are
largely based on the core principles of military
science, where cooperation is seen as a specific
process organized according to task, location,
and timing with the aim of effectively
utilizing available forces and means to achieve
the required result in the performance of service
(combat) duties.

The term "cooperation" implies "to act
jointly," "to work together,” "to collaborate,"
and it is grounded in law and subordinate
regulations. Cooperation represents joint
or coordinated actions by operational units
among themselves and with other departments
and services, carried out within their
competence and directed toward detecting
and preventing crimes, as well as neutralizing
the causes and conditions that contribute to
their commission (Kovalenko, Moisieiev, Tatsii,
Shemshuchenko, 2010).

As  noted by K.O. Chaplynskyi,
the prompt solving and investigation of serious
and especially grave crimes directly depends
on proper cooperation between operational
and investigative units. Such cooperation enables
effective planning of initial investigative (search)
and procedural actions, as well as operational
search measures (Chaplynskyi, 2022).

Inthisregard,thepositionof V.I. Vasylynchuk
is appropriate: errors in establishing proper
cooperation result in the loss of relevance
and often the accuracy of acquired information.
As a consequence, investigative efforts may
yield poor results (Vasylynchuk, 2014).

It is also worth agreeing with the opinion
of O.V. Pchelina, who asserts that cooperation
enables the optimization of activity by its
participants, thereby ensuring the effectiveness
of pre-trial investigation and judicial
proceedings as a whole, as well as operational
search and covert investigative (search) actions
(Pchelina, 2015). It is one of the methods
of combating crime that involves coordination
and combination of the efforts of several persons,
units, or agencies in accordance with the law
in order to optimize pre-trial investigations
of criminal offenses (Pchelina, 2020).
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Upon analyzing the definitions
of cooperation, it can be concluded that
the term carries significant semantic weight.
This is due to the complexity and polysemy
of the term, as well as the wide range of contexts
in which it is studied. A common feature
of nearly all definitions of "cooperation” is that
authors interpret it as coordinated activity
aimed at achieving a goal, performing tasks, or
attaining a result.

According to Article 7 of the Law
of Ukraine On Operational and Investigative
Activities, the units conducting operational
and investigative work are required to
cooperate with each other and with other
law enforcement bodies, including relevant
authorities of foreign states and international
anti-terrorist organizations, for the purpose
of prompt and full prevention, detection,
and suppression of criminal offenses (Law
of Ukraine On Operational and Investigative
Activities, 1992).

Article 22 of the Law of Ukraine On
the State Bureau of Investigation defines SBI’s
cooperation with other state authorities
and the central executive authority. The staffing
structures of the central offices of such bodies
provide for positions whose official duties
include cooperation with the State Bureau
of Investigation (Law of Ukraine On the State
Bureau of Investigation, 2015).

The Strategic Program of the State Bureau
of Investigation for 2017-2022 highlighted,
as a separate focus, SBI’s cooperation with
state authorities and law enforcement agencies
in countering criminal offenses, including
military crimes. Such cooperation should
be based on the principles of the rule of law,
legality, impartiality, and the independence
of each body, in alignment with the objectives
of criminal proceedings. It is to be implemented
in the following forms: exchange of information;
joint  research  activities;  development
of measures to achieve criminal justice
objectives and minimize corruption risks
within each agency; locating individuals
evading investigation; recovery of assets
obtained through criminal means; protection
of law enforcement officers and participants
in criminal proceedings; preparation of joint
legal acts for effective cooperation; and other
forms of cooperation not prohibited by current
legislation (Strategic Program of the State
Bureau of Investigation for 2017—-2022, 2017).

3. Defining the Forms of Cooperation
Between Units of the State Bureau
of Investigation

One of the forms of cooperation between
units of the State Bureau of Investigation (SBI)
is the exchange of operational information
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between the SBI and the National Anti-
Corruption Bureau of Ukraine, the internal
affairs bodies, the National Police of Ukraine,
the Security Service of Ukraine, the Bureau
of Economic Security of Ukraine, regarding
joint operations, and other state authorities
that, in accordance with the law, carry out
operational and investigative activities. Such
exchange is conducted upon written instruction
of the heads of the respective units (Law
of Ukraine On the State Bureau of Investigation,
November 2015).

Taking into account that, pursuant to
Part 3 of Article 216 of the Criminal Procedure
Code of Ukraine, the units of the SBI have
jurisdiction over criminal offenses “..against
the established procedure for military service
(military criminal offenses), except for offenses
stipulated in Article 422 of the Criminal Code
of Ukraine,” the legislator did not define, in
Article 22 of the Law of Ukraine On the State
Bureau of Investigation, the mechanism for
cooperation between the SBI and the Command
of the Military Law Enforcement Service in
the Armed Forces of Ukraine.

The Military Law Enforcement Service
in the Armed Forces of Ukraine is a special
law enforcement formation within the Armed
Forces of Ukraine, established to ensure law
and order and military discipline among
servicemen of the Armed Forces of Ukraine in
locations of military unit deployment, military
educational institutions, establishments
and organizations, military garrisons, as well
as on the streets and in public places. Its tasks
also include the prevention and suppression
of criminal and other offenses within the Armed
Forces of Ukraine; protection of the life,
health, rights, and legal interests of servicemen,
conscripts during training, and employees
of the Armed Forces of Ukraine; safeguarding
military property from theft and other unlawful
encroachments; and participation in countering
sabotage and terrorist acts at military facilities.

In accordance with Article 3 of the Law
of Ukraine On the Military Law Enforcement
Service in the Armed Forces of Ukraine, the core
tasks of the Service include: identifying causes,
preconditions, and circumstances of criminal
and other offenses committed in military units
and at military facilities; locating persons who
have deserted or are absent without leave;
preventing and suppressing criminal and other
offenses in the Armed Forces of Ukraine;
assisting, within its competence, operational
and investigative bodies, pre-trial investigation
authorities, courts, public authorities, local self-
government bodies, military command bodies,
enterprises, institutions, and organizations in
the performance of their statutory duties.
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Article 8 of the same Law tasks
the Military Law Enforcement Service with
a range of functions, including cooperation
with military formations established under
Ukrainian law, the National Police of Ukraine,
and other law enforcement agencies. This
includes the exchange of information with such
agencies to detect offenses; and the execution,
within the limits of its competence and in
accordance with the law, of instructions from
investigators and prosecutors, as well as court
rulings and judges’ resolutions (Law of Ukraine
On the Military Law Enforcement Service in
the Armed Forces of Ukraine, 2002).

Accordingly, the Military Law Enforcement
Service is obliged to cooperate with law
enforcement bodies, including the SBI units, in
particular through the exchange of information
to detect military criminal offenses.

Pursuant to Articles 9 and 25 of the Law
of Ukraine On the Prosecutor’s Office, Articles
5, 6, and 22 of the Law of Ukraine On
the State Bureau of Investigation, Articles 7
and 8 of the Law of Ukraine On the Military
Law Enforcement Service in the Armed Forces
of Ukraine, and Clauses 3 and 4 of the Regulations
on the Ministry of Defence of Ukraine, approved
by Resolution of the Cabinet of Ministers
of Ukraine No. 671 of November 26, 2014 (as
amended by Resolution No. 730 of October
19, 2016), in order to ensure the exchange
of information between the Prosecutor’s
Office, the State Bureau of Investigation,
and the Military Law  Enforcement
Service in the Armed Forces of Ukraine,
the Office of the Prosecutor General, the SBI,
and the Ministry of Defence of Ukraine jointly
adopted Order No. 25/60/99 of February
9, 2024 On the Exchange of Information
Between the Prosecutor’s Office, the State
Bureau of Investigation, and the Military Law
Enforcement Service in the Armed Forces
of Ukraine Regarding Offenses Committed by
Servicemen, Employees of the Ministry of Defence
of Ukraine, the Armed Forces of Ukraine,
and the State Special Transport Service,
Conscripts and  Reservists During Military
Assemblies, and the Conduct of Corresponding
Verifications.

According to this Order, and in line with
Article 222 of the Criminal Procedure Code
of Ukraine, and for the purpose of ensuring
the fulfillment of criminal justice tasks within
the scope of competence, the exchange
of information concerning offenses committed
by servicemen, employees of the Ministry
of Defence of Ukraine, the Armed Forces
of Ukraine, and the State Special Transport
Service, as well as by conscripts and reservists
during military assemblies, and the conduct

of corresponding verifications, shall be ensured
in the manner defined by this Order.

Following the registration of information
about criminal offenses under Articles 402,
403, 405, 407, 408, and 429 of the Criminal
Code of Ukraine in the Unified Register
of Pre-Trial Investigations, investigators,
inquiry officers, heads of pre-trial investigation
units of the State Bureau of Investigation,
and prosecutors of specialized military defense
prosecution offices are obliged to notify, in
writing, the respective command authorities
of the Military Law Enforcement Service in
the Armed Forces of Ukraine.

Bythe5thdayofeachmonth,themanagement
bodies of the Military Law Enforcement
Service in the Armed Forces of Ukraine must
provide the head of the corresponding pre-
trial investigation body of the SBI's territorial
office with a reconciliation act in two copies.
This act includes information on criminal
offenses committed by servicemen, employees
of the Ministry of Defense of Ukraine,
the Armed Forces of Ukraine, and the State
Special Transport Service, as well as conscripts
and reservists during military assemblies, along
with the results of their pre-trial investigations.
(Order of the Prosecutor General’s Office,
the State Bureau of Investigation, and the Ministry
of Defense of Ukraine “On the exchange
of information between the Prosecutor’s Office,
the State Bureau of Investigation, and the Military
Law Enforcement Service of the Armed Forces
of Ukraine regarding offenses committed by
servicemen, employees of the Ministry of Defense
of Ukraine, the Armed Forces of Ukraine
and the State Special Transport Service, conscripts
and reservists during military training, as well as
conducting relevant reconciliations,” 2024).

According to V.V. Topchii, the choice
of the form of cooperation depends on the nature
of the investigative or operational-search
situation arising during criminal proceedings or
operational-search activities and is determined
by the investigator, who initiates and exercises
procedural control over it (Topchii, 2014).

In accordance with the Law of Ukraine On
Operational and Investigative Activities (paras. 1
and 2 of Article 10), materials obtained through
operational and investigative measures may
serve as grounds and reasons for initiating pre-
trial investigations and for obtaining factual
data that may be used as evidence in criminal
proceedings (Law of Ukraine On Operational
and Investigative Activities, 1992).

During the investigation of military
criminal offenses, the general goal is to fulfill
the objectives of criminal proceedings as
outlined in Article 2 of the Criminal Procedure
Code of Ukraine. This overarching goal is
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achieved through resolving intermediate, or
so-called “tactical,” tasks—an operational
and criminalistic term—which may include
establishing specific circumstances of a crime,
identifying the offender and/or accomplices,
collecting sufficient evidence, etc.

It is evident that the authorized units tasked
with countering military crimes do not operate
in isolation. Therefore, in the course of their
professional activities, they interact with other
entities pursuing similar or related objectives,
in particular operational units.

An analysis of practical experience reveals
thatoneofthe problematicareasin cooperation is
the internal interaction between the operational
and investigative units of the SBI. According
to the requirements of the Criminal Procedure
Code of Ukraine, there are specific limitations
on the activities of operational unit staff
at the pre-trial investigation stage. As stipulated
in Article 41 of the CPC, they may conduct
investigative (search) actions and covert
investigative (search) actions only upon written
instruction from an investigator, inquiry
officer, or prosecutor (Criminal Procedure Code
of Ukraine, 2012).

Moreover, the majority of operational-search
measures (OSMs) and covert investigative
actions (CIAs) are carried out directly by
operational  personnel upon instruction
from an investigator or prosecutor. In some
cases, the investigator merely forwards
the information obtained by operational
officers to the prosecutor without examining
the collected materials. There are frequent
instances when, in order to expedite the process,
operational officers draft motions for conducting
OSMs and CIAs on behalf of the investigator.
Thus, it is reasonable to agree with the opinion
of R.V. Osukhovskyi that the term "operational
activity" today is no longer synonymous with
"rapid” or "swift" (Osukhovskyi, 2022).

The statutory grounds for
the interaction between the operational
and investigative units of the State Bureau
of Investigation (SBI) are as follows:
a) the common purpose and objectives
of the operational and investigative units;
b) the equal legal force of procedural acts
prepared by operational and investigative
officers—namely, the protocols of procedural
actions drawn up by operational personnel
carry  the same  evidentiary  value
as those compiled by investigators;
¢) the need to utilize the capacities of operational
units during the conduct of covert investigative
(search) actions (CISAs).

S.M. Kniaziev provides an insightful
interpretation by distinguishing the interaction
between operational and investigative units
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along the lines of their activities, namely:
procedural and organizational (non-procedural)
forms of cooperation (Kniaziev, 2019).

We support the view of scholars that
the foundation of interaction between
operational and investigative units of the SBI
in the context of combating military criminal
offenses lies in the norms of the Criminal
Procedure Code of Ukraine, while other
legislative and subordinate acts only detail
certain aspects of such interaction.

An analysis of the CPC of Ukraine shows
that the term interaction appears only in
Article 571, “Establishment and Activities
of Joint Investigation Teams.” However,
interaction is implicitly addressed in other
provisions of the CPC of Ukraine, including:

1. regulations on the execution of individual
procedural —actions upon request from
competent authorities of foreign states within
the framework of international cooperation
(Article 4 and Chapter IX of the CPC
of Ukraine);

2. during the exercise of procedural
supervision over the pre-trial investigation by
the prosecutor (Article 36 of the CPC);

3. when assigning the conduct
of investigative (search) actions and CISAs to
the relevant operational units (Articles 40, 40-1,
and 41 of the CPC), among others (Criminal
Procedure Code of Ukraine, 2012).

In the course of the study, it was found that
the procedural forms of interaction (regulated
by the Law of Ukraine On Operational
and Investigative Activities and the CPC
of Ukraine) include:

— providing assistance to the investigator
in conducting investigative (search) and covert
investigative (search) actions (Article 40
of the CPC);

—  instructions and  orders  from
the investigator regarding the performance
of CISAs (Articles 40 and 246 of the CPC);

— documenting and transmitting the results
of CISAs to the investigator or prosecutor
(Article 252 of the CPC).

Such cooperation is conditioned upon
the existence of legal grounds and preconditions
for the conduct of these actions, namely:

— the inability to obtain information about
a military criminal offense and the identity
of the perpetrator by other means;

— the conduct of CISAs exclusively in
serious or especially serious military crimes
(although locating a radio-electronic device
may also be allowed in other types of crimes);

— the conduct of CISAs based solely on
a ruling of an investigating judge, except for
locating a radio-electronic device, which
may be initiated, in urgent cases, pursuant to
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Article 250 of the CPC, based on a resolution
by the investigator approved by the prosecutor.

Organizational ~ (non-procedural)  forms
of interaction (those provided by departmental
regulations) include:

— coordinated action within investigation
task forces (ITFs);

— joint planning of covert investigative
(search) actions;

— exchange of operationally significant
information (including the use of criminalistics
and operational records);

— joint use of forensic and operational-
technical tools;

— consultations;

— coordination of covert investigative
(search) actions;

— joint analysis of the causes and conditions
contributing to the commission of the crime,
and discussions of preventive measures;

— mutual support using available resources
and personnel;

— exchange of professional experience;

- participation of operational
and investigative unit heads in briefings
and analyses of CISAs;

— joint issuance of analytical reviews
and methodological recommendations based
on the results of CISAs; — development
of proposals for regulations aimed at improving
cooperation between operational units and pre-
trial investigation bodies in countering military
criminal offenses.

4. Conclusions

To summarize, the forms of interaction
between operational units and pre-trial
investigation bodies in combating military
criminal  offenses  represent  coordinated
and joint activities based on legislative
and subordinate regulatory acts (including
departmental instructions). These activities are
carried out under the guiding and organizational
role of the operational officer and involve a clear
distribution of competences, functions, powers,
and mutual obligations. The ultimate aim is to
achieve the objectives of criminal justice.

The forms of interaction are differentiated
depending on the goals and tasks,
the actors involved (operational unit personnel,
investigators), and the specific measures
and actions undertaken.

As a result of the study, it is proposed to
develop a Guideline on the Interaction between
the State Bureau of Investigation, Pre-trial
Investigation Bodies, and the Military Law
Enforcement Service, which would define
interaction as being implemented at both
strategic and tactical levels.

— The strategic level entails organizing
the implementation of state policy in

the field of combating military crimes,
eliminating the causes and conditions of their
occurrence, and improving the legal framework
for addressing military offenses.

—  The tactical level includes
the detection, documentation, prevention,
solving, and investigation of military crimes.
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®OPMU B3AEMO/III MIZIPO3/ILIIB IEP;KABHOTO BIOPO
PO3CJIIYBAHD 3 OPTAHAMH JIOCYIOBOTO PO3CJIIIYBAHHS
TA BIFICBKOBOIO CJIV3KBOIO ITIPABOIIOPSI/IKY /T YAC ITIPOTUIIT
BIIICbKOBUM KPUMIHAJIBHUM ITPABOIIOPYIIIEHHSIM

Awnorauiss. Mema. Metoto crarti € BusHaueHHs (POPM B3aEMOIIT HiAPO3/LIB €PKABHOTO OIOPO PO3CIIILY-
BaHb 3 OpPraHaMu J0CY0BOIO PO3CIIILYBaHH Ta BIiICbKOBOIO CJIy:K0010 PABONOPSIKY I1i/1 Yac HPOTH Biii-
CHKOBIM KPVIMiHAJIBHIM IPABOTIOPYTITEHHAM. Peayismamu. BilicbKOBIMI KPIIMiHATIBHIMHE TTPABOTIOPYITIEH-
HSIMU BU3HAIOTBCS KPUMiHAJIBHI TIPABOIOPYIIEHHS IPOTH BCTAHOBJIEHOTO 3aKOHOIABCTBOM TIOPSI/IKY HECCHHS
a00 IPOXOKEHHS BificbKOBOI CJ1y:KOU, BUMHEH] BICHKOBOCIYKOOBIISIME, 8 TAKOK BilicbKOBO30OOB sI3aHUMH
Ta pe3epBiCTaMy ITij[ Yac IPOXOKeHHs 300piB. HarosiomieHo, 1o TepMiH «B3acMOIisi» Hece fiysKe Garato cMuc-
JIOBUX HaBaHTaxKeHb. LIe TTOSACHIOETHCS K CKIAHICTIO Ta 6araTo3HAYHICTIO JAHOTO TEPMIiHY, TaK i pisHOMaHIT-
HICTIO acrekTiB ioro BuB4eHHs. CHiJIbHOIO PHCOIO MaiiKe BCIX HABEJIEHNX BU3HAYEHD TIOHATTS «B3aEMO/Iis»
€ Te, 1110 ABTOPU TJIyMauaTh B3AEMO/IIIO SIK Y3TOJIKEHY [IisS/IbHICTh, CIIPSIMOBAHY Ha JIOCSTHEHHS METH, BUKOHAH-
Hsl 3aBJIaHb a00 [OCSTHEHHS Pe3yJisTary. Buctnoeku. 3pobiieHo BUCHOBOK, 1110 (hOpM B3aEMO/IIT OllepaTHBHIX
TT/IPO3/IUIIB 3 OPraHaMU JIOCY/I0BOTO PO3CIIYBAHHS T1i/T Yac MPOTH/il BilIChKOBUM KPUMiHATBHIM MTPABOIIO-
PYILIEHHSIM SIBJISIE COOOIO CITLIbHY Y3TOJUKEHY JIisUIbHICTh, 3aCHOBaHY Ha 3aKOHAX 1 MiBAKOHHUX HOPMATUBHUX
akTax (BiIOMUMX IHCTPYKIIiSIX ), P KEPiBHIll Ta OPraHi3yiouiii poJii OlepaTuBHOTO MPAIiBHIKA, 3 PO3MOILIOM
KOMIIeTeHIiT, GYHKIIIH, TOBHOBAKEHb, B3AEMHNX 000B I3KIB, SIKa HAIIPABJIeHa Ha BUPIIIEHHS 3aBIaHb KPUMi-
HaslbHOTO cyourHcTBa. Dopmu B3aeMozii udepeHIiiioBaH] 3a/Ie;KHO Bijl METH i 3aB/iatb, cy0'e€KTiB (Tpatlis-
HUKM OIIePaTUBHIX MiZIPO3/ILJIiB, CJIi/I4i) Ta KOHKPETHHX 3aXO0/IiB Ta [iil. B rpotteci octiipkents 3arpornoHoBa-
HO Po3poGKTH [HCTPYKILIO IIPO B3aeMojiiio oprauis JlepKkaBHOTo GIOPO PO3CIIYBAHb 3 OPraHAMK J0CYI0BOTO
PO3CIILyBaHHsI Ta BIlICbKOBOIO CIIyKOOH0 TIPABOIIOPSIIKY Y SIKiil BUBHAUNTH, 1O B3aEMO/Isl 3/[IHCHIOEThCS HA
crpateriyHoMy i TakTuaHOMY Hanpsivax. Crpareriunuii Harpsm nepeadayac opratisaiiiio peasisarii gepkas-
HOI IOMITUKH Y cpepi GOpoThOM 3 BIHCHKOBUMM 3/104MHAMM, YCYHEHHS IIPUYKH | YMOB iX ICHYBaHHsI, Y0CKO-
HaJIEHHSI TIPaBOBOI 0a3u 60POTHOM 3 BIliCbKOBUMHE 3J104MHAMHE. TAKTUUHUIT BKIIIOYAE B ceOe BUSIBICHHSI, JOKY-
MEHTYBAHHSI, IPUITMHEHHS, PO3KPUTTS Ta PO3CJIi/[yBaHHS BilICbKOBUX 3JIOUMHIB.

Kmouosi cmoBa: /lepxkasre 610po po3cifyBaib, OpPraHd TOCYA0BOTO PO3CTiLyBaHHs, BiiiChKOBI
3JIOUMH.
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THE CONTENT OF PUBLIC OVERSIGHT

AS A FUNDAMENTAL FUNCTION OF CIVIL
SOCIETY AND AN OBJECT OF ADMINISTRATIVE
AND LEGAL REGULATION

Abstract. Purpose. The purpose of this article is to formulate the foundations for ensuring
effective and result-oriented public oversight as a fundamental function of civil society and as an object
of administrative and legal regulation. Results. Public oversight is defined as the purposeful activity
of members of the public (natural persons — citizens of Ukraine, foreign nationals; and legal entities —
public organizations, representatives of institutions and enterprises), aimed at supervising the adherence
of public authorities to legality, discipline, protection of human rights and freedoms, and the exercise
of the powers vested in them. One of the key tasks of the theoretical framework of administrative law
science is to overcome terminological inaccuracies, eliminate vagueness and definitional uncertainty. At
the same time, the formulation of authorial definitions is often impossible without correlating similar
or identical terms. Thus, within the scope of this section, it is necessary, in our opinion, to analyze
and compare the concept of "public oversight”, particularly the main scientific approaches of domestic
and foreign scholars, with other related categories. Such related concepts include social oversight, civil
oversight, public control, etc. The process of correlating similar or identical concepts makes it possible to
establish interrelationships, connections, or, conversely, differences, which, in turn, stimulates a deeper
analysis of the studied phenomena and the identification of their essential characteristics and features.
Conclusions. Based on the analysis of public oversight as a fundamental function of civil society,
the following conclusions are drawn: the concept of "oversight" forms the theoretical basis for defining
and identifying the characteristics of public oversight; public oversight as an object of administrative
and legal regulation should be understood as the purposeful activity of members of the public (natural
persons — citizens of Ukraine, foreign nationals; and legal entities — public organizations, representatives
of institutions and enterprises), aimed at supervising the adherence of public authorities to legality,
discipline, protection of human rights and freedoms, and the exercise of the powers vested in them.
Ensuring effective and result-oriented public oversight is a necessary precondition for state development,
as restricting citizen participation may lead to the lack of accountability of public authorities.

Key words: public oversight, the public, oversight activity, subjects of public oversight, accountability
mechanism, public authorities, local self-government bodies.

1. Introduction including public oversight—can be fully

In general terms, public oversight is
understood as a form of civic activity exercised
by wvarious public organizations, initiative
groups, and individual actors for the purpose
of supervising and monitoring the compliance
of public authorities and local self-government
bodies—as well as other non-governmental
institutions entrusted with the performance
of public functions—with the principles
of legality, discipline, and the protection
of the rights and legitimate interests of citizens.

It should be noted that oversight—

© S. Saranov,2024

regarded as one of the most important
and effective means of ensuring legality. A
modern democratic society cannot function
without a coordinated and multi-actor system
of public oversight in the field of public
administration and the management of state
affairs. The involvement of diverse subjects
of public oversight primarily means ensuring
and guaranteeing such principles of public
administration as openness, transparency,
publicity, and efficiency, which today are
fundamental to its functioning.
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For Ukraine, as a relatively young
state in an active stage of development
and consolidation, the issue of public oversight
remains particularly relevant. This is due to
numerous factors, the most significant of which
is the state’s conscious aspiration—manifested
through its key governmental institutions—
for autonomy and independence from various
forms of societal influence.

From scientific, legal, public,
and political perspectives, public oversight
remains a topical and widely debated issue in
modern Ukraine. Despite the lack of adequate
and specific legal regulation, the concept
of public oversight is interpreted quite broadly
in all of the aforementioned domains, which
typically complicates its correct and precise
understanding, and more importantly, its
practical application.

Given that the topic of public oversight
in the doctrine of administrative law is both
extensive and, at the same time, insufficiently
and unclearly regulated at the legislative level,
it is appropriate to determine how scholars
conceptualize this category, particularly when
considering public oversight as an object
of administrative and legal regulation. Indeed,
among contemporary domestic scholars,
the issue of interpreting and defining
the content of public oversight is far from settled,
and ongoing academic discourse continues to
seek a definitive formulation and identification
of its essential legal characteristics.

General issues of public oversight have been
addressed in the scientific works of O. Andriiko,
I. Holosnichenko, V. Horsheniov, A. Dolhopolov,
M. Kelman, V. Kolpakov, O. Muzychuk,
T. Nalyvaiko, O. Poklad, S. Stetsenko, Yu.
Shemshuchenko, among others. The study
of the category of oversight in the sphere
of public administration has also been the subject
of research by leading domestic administrative
law scholars, such as V. Averyanov, Yu. Bytiak,
V. Harashchuk, L. Hordiienko, D. Luchenko,
A. Melnyk, O. Muzychuk, N. Nyzhnyk,
O. Obolenskyi, and O. Sushynskyi, among
others.

2. The Etymological Origin of the Term
“Control”

In light of the above, it is considered
appropriate to begin the analysis of the concept
of public oversight with an examination of its
etymological origin, in order to gain a more
comprehensive and profound understanding
of the term. According to the Comprehensive
Explanatory  Dictionary of the Ukrainian
Language, the term “control” is defined as
follows:

1. verification of compliance of a controlled
object with established requirements;
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2. verification, monitoring of the activity
of someone or something, oversight over
someone or something;

3. an institution or organization that carries
out oversight or verification of someone or
something;

4. inspectors (Busel, 2005). The derived
verb “to control” is defined as “to verify some-
one or something.”

An analysis of this dictionary interpretation
of the term "control” reveals that the definitions
lack several critical attributes that would
fully reflect the meaning of the concept,
namely: the identification of deficiencies or
deviations from established requirements;
correction of shortcomings or inefficiencies;
imposition of liability; and the identification
of the correlation between the prescribed
standards and the actual state of affairs. All
existing definitions provided by the dictionary
offer merely evaluative criteria of control as
a certain process. Moreover, the latter two
definitions simply refer to the subjects involved
in this activity.

It is  worth  emphasizing  that
the term control is the subject of study in
numerous academic disciplines and fields,
and can therefore justifiably be regarded as
amultidisciplinary, multifaceted, and polysemic
phenomenon. Scholars attempt to interpret
and conceptualize it from the perspectives
of sociology, philosophy, political science,
law, management theory, and others.
From the legal perspective, jurisprudence
approaches the notion of control in a manner
closest to its philological understanding.
The Legal Encyclopedia defines control (from
the French controle — inspection, from Old
French contrerole — a list with a duplicate used
for verification) as the verification of compliance
with laws, decisions, etc.It is considered one
of the most important functions of public
administration. According to the object,
subject, and scope, it is classified into state,
departmental, supra-departmental, industrial,
and other types of control (Shemshuchenko,
2007).

The Glossary of Terms and Concepts
in  Public Administration defines public
oversight as one of the mechanisms
of citizen participation in public governance
and the supervision of governmental bodies,
as well as an important factor in ensuring
legality in public administration, without
which democracy cannot exist (Malynovskyi,
2005). The Political ~Science Dictionary
provides the following definition: control
(public oversight) is a type of social control
exercised by associations of citizens and by
individual citizens over the compliance of state
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bodies, cooperative and public organizations,
enterprises, institutions, and public officials
with the requirements of the Constitution
and the laws of Ukraine (Holovatyi & Antoniuk,

2005).
An analysis of specialized
literature  demonstrates  the  existence

of a significant number of scholarly approaches
to the understanding of public oversight within
the legal doctrine. On the one hand, this
suggests that the category has been studied
in depth; on the other hand, it points to a lack
of unified understanding and interpretation. In
our view, the formulation of unified and optimal
approaches to understanding the concept,
legal nature, essence, and main features
of public oversight will provide the basis for
establishing effective civic supervision over
the activities of specialized anti-corruption
bodies. Through oversight, deficiencies,
shortcomings, and deviations from established
norms may be identified, as well as the reasons
behind them and possible solutions to rectify
the detected issues. It may be argued that
oversight is a management function that
facilitates the detection of errors in order to
take corrective actions. This is done to minimize
deviations from standards and ensure that
the stated objectives of an organization are
achieved in the desired manner.

According to A. Tarasov, control is a means
of obtaining information about the life of society
asawhole, about the political, economic, and social
processes taking place within the state, and about
the activities of its authorities and administrative
institutions (Tarasov, 2002). The core element
of oversight is the ability to obtain information
about the controlled entity. As V. Averyanov
maintains, control must be recognized as
a function of the state, since it is the primary
actor performing the oversight function in
society. Control is, on the one hand, a means
of verifying the correctness of the state’s actions
and policies, and on the other, a mechanism
for evaluating the outcomes of administrative
activity at various stages of its implementation
(Averyanov, 1998). V. Harashchuk, considering
oversight as a distinct function of public
administration, emphasizes that control is
inspection, as well as observation conducted for
the purpose of preventing undesirable occurrences,
detecting, averting, and halting unlawful behavior
by individuals or institutions(Harashchuk, 2002).

The second component of the term public
oversight is the adjective public, which is
derived from the words hromada(community)
and hromadskist (the public). According to
the Comprehensive Explanatory Dictionary
of the Ukrainian Language, public (hromadskyi)
is defined as:

1. relating to a community (hromada);

2. arising or occurring in society or relating
to it; social;

3. pertaining to or belonging to the entire
community or society; collective;

4. voluntarily serving various aspects
of community life;

5. inclined to social interaction;
sociable,  companionable  (Busel, 2005).

At the same time, community (hromada) is
defined as:

6. a group of people united by common
status, interests, etc.;

7. an association of people pursuing specific
common goals; an organization;

8. in Ukraine and Belarus — a rural land-
based association, as well as the meeting of its
members;

9. an organization of Ukrainian liberal-
bourgeois intelligentsia in the 1860s—1890s
(Busel, 2005).

3. Principles of Legal Regulation of Public
Oversight

An essential component of our research lies
in defining the concept of public oversight as
a coherent legal category, which is impossible
without establishing its normative regulation.
Unfortunately, to date, the term does not
possess a unified and unequivocal definition,
either in legal doctrine or at the legislative level.

For example, the Basic Law of Ukraine
(Constitution of Ukraine, 1996) refers to
oversight only occasionally (e.g., oversight
of product quality and safety, parliamentary
oversight, etc.), and does not provide
any definition of the term. We share
the view of those scholars who consider Article 3
of the Constitution of Ukraine as the starting
point for defining such an administrative
and legal category as public oversight. This
provision stipulates that the state, through
its institutions established by the people, is
accountable to the individual for its activities
(Zhukrovskyi, 2014).

It is important to note that various
legal provisions addressing the definition
and regulation of public oversight in specific
sectors can also be found in other legislative
acts of Ukraine, such as the Laws of Ukraine
“On Citizens’ Appeals,” “On Access to
Public Information,” “On Information,”
“On Local Self-Government,” “On
Associations of Citizens,” “On Scientific
and Scientific-Technical — Activities,” “On
Scientific and Scientific-Technical Expertise,”
“On Consumer Rights Protection,” and others.
However, these legislative acts lack a consistent
approach to understanding public oversight
as an administrative and legal category and as
an object of administrative and legal regulation.
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A more detailed discussion of the legal
regulation of public oversight in general, and in
relation to specialized anti-corruption bodies
in particular, will be addressed in the following
subsection.

To date, no specific legislation directly
regulating public oversight as a legal
institution has been adopted in Ukraine. Only
a few legislative initiatives have attempted
to address this issue, such as the Draft Law
of Ukraine “On Public Oversight,” prepared
by Member of Parliament S. Kyrychenko,
and another version of the same title proposed
by S. Tihipko. An analysis of these drafts shows
that the aim was to establish, at the legislative
level, the definition and principles of public
oversight, its key areas of implementation,
a list of oversight actors, procedural rules for its
execution, and a mechanism of accountability
for non-compliance or improper fulfillment
of lawful public demands.

The first draft defines public oversight
as the organizationally structured activity
of Ukrainian citizens aimed at verifying
the compliance of oversight objects (state
authorities, local self-government bodies,
enterprises, institutions, organizations, their
officials, and business entities regardless of their
legal form or ownership) with the Constitution
of Ukraine, national legislation, and other
normative legal acts, as well as with state
discipline (Draft Law of Ukraine on Public
Control, 2008). The author of the second draft
defines it as the activity of oversight subjects
focused on supervising, verifying, and evaluating
the activities of oversight objects for compliance
with Ukrainian legislation and societal interests
(Draft Law of Ukraine on Public Control,
2014).

An analysis of these proposed definitions
reveals a lack of consensus on defining
the actors of public oversight (individual
citizens or public associations), as well as
its main purpose (supervision, verification,
and evaluation of the activities of oversight
objects for compliance with national legislation
and public interest; compliance with
the Constitution and laws of Ukraine; or
supervision of the legality of activities of state
and local government bodies and their officials).
Moreover, the definitions fail to clearly identify
not only the subjects but also the objects
of public oversight. A more detailed analysis
of oversight actors, based on the existing draft
laws, will be provided in subsequent sections.

Legal doctrine includes a wide array
of research dedicated to public oversight. For
instance, T. Nalyvaiko defines public oversight
as an organizational and legal form of voluntary
association of citizens aimed at satisfying
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and protecting their personal and collective legal,
social, economic, creative, age-related, ethno-
cultural, and other shared interests (Nalyvaiko,
2010). S. Shestak describes public oversight
as the control exercised by citizens and their
voluntary associations to ensure the legality
and transparency of state functioning and to
foster stable and effective interaction between
the state and the population (Shestak, 2009).
Another contemporary Ukrainian researcher,
I. Skvirskyi, defines public oversight as public
activity aimed at inspection or observation
for the purpose of identifying, preventing,
or stopping unlawful actions, decisions, or
inaction by public administration actors.
In his view, public oversight is a specific
institutional and value-based structure that
ensures the relative stability of relations
and interactions within the framework of state—
society social dynamics (Skvirskyi, 2013).

Thus, based on the analysis of doctrinal
approaches and selected legislative initiatives,
it can be concluded that public oversight
should be understood as the purposeful
activity of members of the public (natural
persons—citizens of Ukraine, foreign nationals;
and legal entities—public  organizations,
institutional and corporate representatives),
aimed at supervising the adherence of public
authorities to legality, discipline, the protection
of human rights and freedoms, as well as
the exercise of their delegated powers.

One of the important tasks of the theoretical
component of administrative law science is to
eliminate terminological inaccuracies, remove
ambiguity, and clarify definitional uncertainty.
In most cases, formulating precise authorial
definitions is not possible without correlating
similar or identical terms. Therefore, within
this subsection, we deem it necessary to
analyze and compare the concept of public
oversight, particularly the main academic
approaches developed by domestic and foreign
scholars, with other related legal categories.
These include social oversight, civil oversight,
and public (institutional) oversight. The process
of comparing such related or analogous terms
makes it possible to identify their mutual
relationships, links, or, conversely, distinctions.
This, in turn, stimulates a more in-depth
analysis of the studied phenomena, their
essential characteristics, and distinctive legal
features.

The clarification of legal terminology
should begin with the comparison of the term
public oversight with the broader category
of social oversight. In contemporary research,
social oversight is unquestionably considered
an interdisciplinary concept studied within such
fields as philosophy, sociology, political science,
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jurisprudence, legal philosophy, and sociology
of law.

From the standpoint of political science,
social oversight is understood as a society’s
capacity, rooted in the principles of democracy,
to simultaneously act as both the object
of governance by the state (i.e., subject to
state control) and the subject of governance
(i.e, through public oversight), including
self-regulation (Arabadzhyiev, 2013). In legal
scholarship, O. Danylyan distinguishes between
broad and narrow understandings of social
oversight. In its broad sense, it represents a set
of mechanisms within a social system through
which self-organization and self-preservation
are ensured by establishing and maintaining
a normative order. This is achieved by applying
models of behavior, including values, legal
and moral norms, administrative directives,
customs, traditions, and others. In the narrow
sense, it is a collection of means and methods
employed by society to respond to deviant
behavior in order to reduce or eliminate it
(Danylyan, 2009).

When comparing the concepts
of social and public oversight, most scholars
agree that public oversight constitutes one
of the forms of social oversight exercised by
citizen associations and individuals. It is viewed
as an important means of realizing democracy
and engaging the population in the governance
of society and the state (Melnyk, Obolenskyi,
Vasina, Hordiienko, 2003).

Thus, a general conclusion may be drawn:
social oversight is broader in both substance
and scope than public oversight. The relationship
between the two is that of the whole and the part;
public oversight represents only one component
of the broader category of social oversight.

The next related concept to be addressed
is  civil oversight. Ukrainian legislation
currently recognizes the concept of democratic
civil oversight, which is defined in the Law
of Ukraine “On National Security of Ukraine”
(21 June 2018) as a set of legal, organizational,
informational, personnel-related,
and other measures conducted in accordance
with the Constitution and laws of Ukraine.
These measures are designed to ensure
the rule of law, legality, accountability,
and transparency of security and defense sector
bodies and other institutions whose activities
involve the lawful restriction of human rights
and freedoms. It also supports their effective
operation, performance of assigned functions,
and contributes to strengthening national
security (On the National Security of Ukraine:
Law of Ukraine, 2018).

Legal doctrine offers different approaches to
distinguishing between public and civil oversight.

Some scholars argue that the distinction is rather
conditional, or even non-existent. According
to this viewpoint, civil (public) oversight is
understood as a social phenomenon whereby
civil society participates in determining
the state’s domestic and foreign policy
directions, resolving socially significant issues
at all levels, and monitoring the implementation
of these policies (Melnyk, Obolenskyi, Vasina,
Hordiienko, 2003).

O. Selivanova holds that while public
and civil oversight are similar in nature, they
are not identical. The term public is linked to
a collective of individuals united by territorial,
cultural, or other unifying factors, while civil is
derived from the Greek polites (citizen), itself
formed from polis (city), and denotes a resident
of the city. Therefore, the subject of public
oversight is often depersonalized, representing
a collective interest. Conversely, civil oversight
implies a high degree of subject personalization,
where the individual is consciously engaged in
exercising control over the functioning of public
authorities (Hulyev, 2001).

In our opinion, a distinction does exist
between civil and public oversight, primarily
in terms of the actors involved. In the context
of civil oversight, the principal actors are often
military or security institutions, and the primary
objectiveistooverseeand correct the functioning
of the state’s defense-related structures.

Finally, the correlation between public
oversight and institutional public oversight
is another area actively discussed among
modern Ukrainian and foreign scholars.
For instance, M. Baranov sees the essence
of public (institutional ) oversight in establishing
mechanisms for public communication between
civil society and institutional authority in
the process of drafting, promoting, and adopting
legislative and executive decisions (Baranov,
2007).

According to V. Kravchuk, public
(institutional)  oversight is a  system
of organizational and legal forms that ensure
legality in the activities of public administration,
the protection of human rights and freedoms,
and the effective fulfillment of tasks and powers
by public authorities and local self-government
bodies, as well as their officials and employees.
Public oversight is classified according to
the conducting subject: state, public (civil
society),  municipal, and international
(Kravchuk, 2015).

Therefore, it can be concluded that public
(institutional) oversight is a vital component of all
political and democratic processes within a state
and is a prerequisite for the development of civil
society. In its essence, public oversight is a complex
phenomenon that encompasses both state
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and public components — in other words, public
oversight is a subset or component of the broader
category of institutional public oversight.

4. Conclusions

Summarizing the results of the study,
the following key conclusions can be drawn:
the concept of control serves as the theoretical
foundation for formulating and distinguishing
the features of public oversight. Public
oversight, as an object of administrative
and legal regulation, should be understood
as the purposeful activity of members
of the public (natural persons - citizens
of Ukraine and foreign nationals; and legal
entities — public organizations, institutional
and  corporate  representatives)  aimed
at monitoring the compliance of public
authorities with the principles of legality
and discipline, the protection of human rights
and freedoms, and the exercise of the powers
vested in them.

Ensuring effective and result-oriented
public oversight is a vital prerequisite
for the development of the state, as

limiting citizen participation may lead to
an absence of accountability within the system
of public authority. One of the key contemporary
directions for the functioning of this institution
involves the search for optimal forms
and methods for implementing democratic
public oversight.
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3MICT TPOMAJICBKOTO KOHTPOJIIO 1K OCHOBHOI ®YHKIIII
TPOMAJISHCHKOTO CYCIIIJIBCTBA TA OB’€EKTY
AJIMIHICTPATUBHO-IIPABOBOTO PETYJIIOBAHHS

AHorauisi. Mema crarri nosisirae B popmyBaHst 3acaj 3abe3iiedeHHst eheKTHBHOTO Ta Pe3yJIbTaTrB-
HOI'O 'POMAJICHKOTO KOHTPOJIIO, SIK OCHOBHOI (DYHKILi IPOMaJIHCHKOTO CYCIIIbCTBA Ta 00'€KTYy ajiMiHi-
CTPATUBHO-TIPABOBOTO pery/oBaHHs. Pe3yavmamu. BusHaueHo, 1110 T1ijl TPOMaJCLKUM KOHTPOJIEM CJIijT
PO3YMITH TIiJIECTIPSIMOBAHY isIbHICTD MPEACTABHUKIB TpoMachKkocTi ((isnunmx ocib — rpoMazsi Ykpa-
iHHM, IHO3EMITiB; Ta IOPHANYHIX 0CI0 — FPOMAJICHKUX OPTaHi3alliii, TPe/ICTABHUKIB YCTAHOB 1 MiNPHEMCTB),
SKa TI0JISITAE Y HATJIA/ 3 IOTPUMAHHAM OPTraHaMy JIePsKaBHOI BJIA/IN 3aKOHHOCTI, IUCIUIIHNI, 3aXUCTOM
paB i cBOOOJ JIOIMHH, & TAKOK BUKOHAHHSIM HAIAaHUX iM MOBHOBaXKeHb. O[HUM i3 BasKJIMBHX 3aBJIaHb
TEOPETUYHOI CKJIAJ0BOI HAYKU aJMIHICTPATMBHOIO MpaBa MOTPIGHO BU3HAUKMTH TOAOJAHHS OYy/ib-SKHX
TEPMIHOJIOTIYHNX HETOYHOCTEH, YCYHEHHS HEeUiTKOCTI Ta fediniTuBHOI HeBusHaueHocTi. I1pu ipomy dop-
MYJIIOBaHHST aBTOPCHKUX BU3HAYEHD Y GIIBIIOCTI BUIMAJIKIB HE € MOKJIUBUM O€3 CITiBBIHOIIEHHS CXOKIX
YW TOTOXKHUX TepMiHiB. Tak, 30Kpema, B MesKax JJAaHOTO TiPO3/IITY, Ha HAITy AYMKY, CJijl TpOaHaIi3yBa-
THU Ta CIIBCTaBUTHU TOHATTS «TPOMAJICHKUIT KOHTPOJIb», a caMe: OCHOBHI HAYKOBI MiZIXOM BITYU3HIHUX
i 3apyOIKHUX AOCTIIHIKIB, 3 THITMME CYMIKHUME KaTeropistMut. /[0 TaKMX CyMiKHUX TIOHSTD Y MOAAJTb-
MMOMY MU BiJIHECEMO: COIIATBHINA KOHTPOJIb, ITUBLTBHIIT KOHTPOJID, MYOIiaHUI KOHTPOJIH ToIo. [Iporiec
CHIBBIZHOMIEHHS CYMIZKHIX, TOTOKHUX OHATD J03BOJISIE BCTAHOBUTHU B3a€MHI BiZHOIIEHHS, 38’ 43KH, 200,
HaBIIaKH, BIAMIHHOCTI, 1110, ¥ CBOIO YEPTY, CTHUMYJIIOE MOTIHOJCHUI aHasis J0CTiIKYBAHUX SIBUII, BUSB-
JIEHHS iX CYTHICHUX XapaKTePUCTHK, 03HAK TOIIO. Bucrnoskxu. 3a pesysibrataMu aHali3y rpoMajiICbKOTO
KOHTPOJIO, sIK OCHOBHOI (DYHKIIil FPOMa/ITHCHKOTO CYCIIiJIbCTBA, 3pO0JIEHO HACTYIIHI BUCHOBKM: IIOHSITTSI
<KOHTPOJIb> € TEOPETHMYHOIO OCHOBOIO /I (DOPMYJTIOBAHHS MOHATTS Ta BUOKPEMJICHHS O3HAK TPOMajl-
CBKOTO KOHTPOJIIO; ITi/l [POMaJICHKUM KOHTPOJIEM SIK 00'€KTOM aIMIHICTPATHBHO-TIPABOBOTIO PEryJI0BaHHS
CJIJT PO3YMITH T1iJIECTIPSAMOBAHY [is/IbHICTD TIPEACTaBHUKIB rPOMaAChKOCTI ((idudnmux 0ci6 — rpomMagsam
VYkpainu, iH03eMI[iB; Ta IOPUINYHIX 0Ci6 — rPOMaIChKUX Opranisaiiii, MpeCTaBHNKIB YCTAHOB 1 MiAMpPH-
€MCTB), SIKa TIOJISITAE Y HATJIS/ 32 IOTPUMAHHAM OPraHaMu JIEPKaBHOI BJIaJiM 3aKOHHOCTI, UCIIUTLIIIHH,
3aXUCTOM TIpaB i CBOOOJ JIOIUHN, & TAKOK BUKOHAHHSIM HAJIAHUX iM MOBHOBaKeHb. 3a0e3neueHHst edek-
TUBHOTO Ta PE3YJIBTATHBHOTO IPOMAICHKOTO KOHTPOJIO € HEOOXIHOIO 3all0PYKOI0 PO3BUTKY JIEPKABH,
OCKIJIbKM 0OMEKEHHSI yUacTi TPOMaJIiH MOKe TIPU3BECTH 10 OE3KOHTPOJILHOCTI Iy OJIIYHOI BIAJIM.
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ON THE CHARACTERISTICS OF THE LEVELS

OF IMPLEMENTATION OF THE ADMINISTRATIVE
AND LEGAL MECHANISM OF MOBILIZATION
PREPAREDNESS

Abstract. Purpose. The purpose of this article is to provide a comprehensive characterization
of the levels at which the administrative and legal mechanism of mobilization preparedness is
implemented. Results. The article emphasizes that the administrative and legal mechanism of mobilization
preparedness is a complex and multifaceted phenomenon that operates across various levels. Based
on an analysis of academic perspectives, current legislation, and implementation practices, the author
identifies the following key levels of implementation of this mechanism: (1) national; (2) regional;
(3) local; and (4) site-specific (object) level. It is noted that state policy represents the deliberate activity
of public authorities aimed at ensuring the proper functioning of the national system of preparedness
for potential emergencies of a technogenic, natural, or military nature. The essence of this policy lies in
the coordinated application of legal, organizational, managerial, economic, and other instruments, which
enable timely and effective responses to challenges related to national defense and security. Conclusions.
The article concludes that it is most appropriate to distinguish four key levels in the implementation
of the administrative and legal mechanism of mobilization preparedness: (1) the national level, where
the normative and legal framework for the relevant activities is developed, and the foundations of state
policy in the fields of defense and national security — including mobilization preparedness — are established;
(2) the regional level, where mechanisms of mobilization preparedness are implemented within
a particular oblast (region) through the activities of regional military state administrations (military
administrations); (3) the local level, which involves engaging local self-government bodies in addressing
mobilization preparedness issues, including the identification of mobilization resources (human, material,
technical, etc.) and the notification of the population about potential threats (particularly relevant for
frontline territories); and (4) the site-specific (object) level, where individual enterprises, institutions,
and organizations are prepared and equipped to carry out tasks related to mobilization preparedness.

Key words: levels, implementation, administrative and legal mechanism, mobilization preparedness.

1. Introduction

Today, ensuring the effective functioning
of the administrative and legal mechanism
of mobilization preparedness is of critical impor-
tance. Thisis due to the fact that this mechanism:
firstly, isaimed at safeguarding the state’s defense
capability under conditions of armed aggression,
as well as ensuring stability in the event of other
emergencies of natural or technogenic origin;
secondly, provides for the timely deployment
of the Armed Forces of Ukraine and other mili-
tary formations to perform defense-related tasks;
thirdly, enables the preparation of the econ-
omy and society for full and uninterrupted
functioning  under  wartime  conditions,
including the conversion of enterprises to
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the production of defense-related goods;
fourthly, ensures the organization of state gov-
ernance; and fifthly, creates the conditions for
the formation, accumulation, and preservation
of mobilization resources — human, material,
financial, technical, and others.

Given these considerations, it is important
to emphasize that the administrative and legal
mechanism of mobilization preparedness is
a complex and multifaceted phenomenon
implemented at various levels — the analysis
of which constitutes the focus of this research.

Certain issues related to the functioning
of the administrative and legal mechanism
of mobilization preparedness have been
explored in scholarly works by D.M. Bieloy,

© S. Stokolos,2024
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Yu.M. Bysaha, P.B. Volotivskyi, O.P. Kutovyi,
O.Yu. Savynets, Yu.A. Shevchuk, Ye.Yu.
Yakovchuk, among others. However, despite
the considerable theoretical contributions
in this field, the question of the Ilevels
at which theadministrative and legal mechanism
of mobilization preparedness is implemented
remains largely underexplored in academic
literature.

Therefore, the purpose of this article is to
provide a detailed characterization of the levels
ofimplementation of theadministrativeandlegal
mechanism of mobilization preparedness.

2. Functioning of the Administrative
and Legal Mechanism of Mobilization
Preparedness

First and foremost, it is necessary to focus
on the characterization of the levels at which
this mechanism functions. In this context,
the national level deserves particular attention,
as it is at this level that the normative and legal
framework for implementing mobilization
preparedness is formed.

Yu.A.  Shevchuk rightly points out
that administrative and legal support for
mobilization preparedness and mobilization
itself constitutes one of the most important tasks
of public authorities, the fulfillment of which
is aimed at the implementation of legislation
with the wultimate goal of strengthening
the state's defense capability. The role of legal
acts in regulating the process of mobilization
preparedness and mobilization cannot be
overstated, as they serve as the fundamental
factor on which the entire system of mobilization
management must be built (Shevchuk, 2024).

It is also crucial, within the scope
ofthepresentissue, tonote that the development
and implementation of state policy in
the field under consideration takes place
precisely at the national level. 1. Petrenko
argues that state policy is the activity of state
authorities in governing and directing society
based on unified goals, principles, and methods.
This includes the development, legislative
approval, and implementation of state-targeted
programs in various spheres of public life aimed
atsolving pressing problems or meeting the needs
of society. A significant aspect of state policy lies
in the structuring of interests among different
social groups and the search for compromise
between them, since the ultimate decision must
serve the public good to the greatest extent
possible (Petrenko, 2011).

1.O. Kresina has observed that state policy
represents a system of purposeful measures
aimed at addressing specific societal problems,
satisfying public interests, and ensuring
the stability of the country’s constitutional,
economic, and legal order. In the process

of formulating state policy, the primary
role is played not by the state itself, but by
society — its diverse problems, interests,
values, and priorities. Their connection is
expressed through the process of legitimacy,
which is particularly evident today. In light
of the fundamental rethinking of the role
and tasks of the state in relation to society —
whereby the state is no longer viewed as a self-
sufficient institution of domination but as a tool
for serving public interests — state policy can
no longer be assessed solely by the criterion
of legality. It is widely recognized that legality
does not always equate to justice or the rule
of law (Kresina, 2006).

It is worth referencing the viewpoint
of Ye.Yu. Iakovchuk, who, in the course
of examining the conceptual definition of state
policy in the field of mobilization, arrived
at a number of insightful conclusions. According
to the author, the key features of this scientific
category include the following:

First, state policy is a targeted course or
direction of state activity aimed at solving
nationally significant tasks and goals that
meet the interests of society, correspond to
the functions of the state and public authorities,
and influence the quality and regularity
of people’s lives.

Second, state policy is expressed through
a system of special, complex, large-scale
operations and measures of an economic, legal,
managerial, law enforcement, fiscal, and other
nature.

Third, it is implemented by state authorities
empowered by Ukrainian legislation, using
the state's financial and other resources. In
certain cases, local self-government bodies
may also participate in the implementation
of state policy when delegated some functions
and powers of state authorities.

Fourth, state policy possesses its own
legal structure and foundation; its formation
and implementation are carried out according
to established legal principles and on the basis
of a broad normative framework.

Fifth, state policy has a structured
administrative and legal mechanism for its
formation and implementation (Iakovchuk,
2023).

Basedonthesepremises,theauthorconcludes
that state policy in the field of mobilization
is a targeted, legally substantiated
and regulated course of comprehensive state
activity, carried out by authorized public
authorities and, in certain cases, by local self-
government bodies. This activity involves
the implementation of legal, financial-economic,
organizational-administrative, supervisory
and other measures aimed at creating conditions
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for and directly executing mobilization
preparedness  and  mobilization  across
the territory of Ukraine (Iakovchuk, 2023).

Therefore, in the context of the present
study, state policy should be understood as
apurposeful activity of publicauthoritiesaimed
at ensuring the proper functioning of the system
that prepares the state for possible emergencies
of technogenic, natural, or military origin. The
essence of this policy lies in the coordinated
application of legal, organizational, managerial,
economic, and other tools that enable timely
and effective responses to challenges related to
national defense and security.

Thus, the significance of state policy in
the implementation of the administrative
and legal mechanism of mobilization
preparedness lies in the following:

1. It defines the priorities and directions
for the development of the mobilization
preparedness system;

2. It creates the conditions for optimal
allocation and use of financial, material,
and human resources during periods
of mobilization readiness;

3. It ensures the effective interaction
of mobilization preparedness actors at all levels
and across all domains;

4. Tt guarantees that mobilization measures
are carried out within the legal framework,
in full compliance with the Constitution
and a wide range of legislative and subordinate
legal acts.

3. Regional ~and  Local  Levels
of Implementation of the Administrative
and Legal Mechanism of Mobilization
Preparedness

The next level to be distinguished, in our
opinion, is the regional level of implementation
of the administrative and legal mechanism
of mobilization preparedness. Mobilization
preparedness at the regional level in Ukraine
constitutes a crucial component of the national
system for ensuring defense capability
and national security. It is carried out through
the coordinated activities of regional and local
state administrations, law enforcement agencies,
and other relevant bodies.

At the regional level, mobilization
preparedness involves planning, organizing,

and  controlling the implementation
of measures related to staffing military
formations,  forming  specialized  units,

preparing territories for defense, and deploying
strategically important infrastructure facilities.

A clear example of regional state
administrations’ engagement in mobilization
preparedness is the "Program for Ensuring
Mobilization Training and Defense Work in
Ivano-Frankivsk Region for 2023-2027."
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The aim of this Program is to ensure state
sovereignty and independence of Ukraine,
maintain  the combat and mobilization
readiness of the Armed Forces and other
military formations, and, in particular, to
create appropriate conditions for conducting
mobilization activities and preparing for
territorial defense. The Program also seeks
to ensure the readiness of state authorities
and local self-government  bodies, all
components of the military organization, law
enforcement agencies, civil protection (civil
defense) bodies, as well as the population
and territory of the region for participation
in defense (Decision of the Regional Council
on approval of the Program for ensuring
mobilization training and defense work in
Ivano-Frankivsk region for 2023-2027, 2022).

The implementation of the Program's
measures will contribute to solving resource-
related challenges in areas where there is
ashortage of state budget allocations, and will
facilitate the proper conduct of mobilization
training, the establishment of a reliable military
registration system, the accumulation of high-
quality mobilization resources, the execution
of territorial defense tasks, and the improvement
of mobilization training and mobilization
procedures in state authorities, local self-
government bodies, enterprises, institutions,
and organizations within the region. It also
encompasses the preparation of citizens for
national resistance and the organization
of defense of settlements in Ivano-Frankivsk
region (Decision of the Regional Council...,

2022).
Therefore, mobilization preparedness
at the regional level holds strategic

importance, as security-related challenges are
often felt more acutely and urgently at this
level. Consequently, the effectiveness of state
policy in the sphere of mobilization largely
depends on the organization and readiness
of regional authorities to take rapid action in
crisis situations.

The next level is the local level. During
the period of martial law, the village,
settlement, or city mayor of a territorial
community, on whose territory no active
hostilities are taking place and where no
decision has been made to establish a military
administration, is authorized—exclusively for
the implementation of martial law measures—
to make decisions (with obligatory notification
of the head of the relevant regional military
administration within 24 hours) regarding
the following (Law of Ukraine “On the Legal
Regime of Martial Law,” 2015):

1. The removal of illegally placed
temporary structures on communal land plots,
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including those installed but not commissioned
in accordance with legislative procedures;

2. The inspection of buildings
and structures damaged by hostilities. Such
inspections must be carried out in accordance
with the Law of Ukraine "On Regulation
of Urban Development Activities";

3. The  dismantling of  buildings
andstructuresthat,basedontheaforementioned
inspections, are determined to be structurally
unsafe and pose a threat to human life (excluding
defense and special-purpose facilities, cultural
heritage sites, and objects governed by the Law
of Ukraine "On the Use of Nuclear Energy
and Radiation Safety").

Orders regarding the dismantling of such
buildings and structures must be entered into
the Unified State Electronic Construction
System in accordance with the procedure
established by the Cabinet of Ministers
of Ukraine (Law of Ukraine “On the Legal
Regime of Martial Law,” 2015).

The final level to be considered is
the local (object-based) level. According to
the Law of Ukraine "On Mobilization Training
and Mobilization”, in particular Section IV,
the obligations of enterprises, institutions,
organizations,and citizens regarding mobilization
training and mobilization are clearly defined.
Moreover, the Law stipulates that:

"Enterprises, institutions, and organizations
that are executors of mobilization tasks
(orders) related to the production of goods
shall conclude contracts (agreements) with
enterprises, institutions, and organizations that
are manufacturers (co-executors) of component
products, as well as suppliers of material
and technical resources and raw materials.”
(Law of Ukraine On Mobilization Training
and Mobilization, 1993)

It is further emphasized that:

"Enterprises, institutions, and organizations
may not refuse to conclude contracts
(agreements) for the fulfillment of mobilization
tasks (orders), provided that their capabilities,
taking into account mobilization deployment
and the resources allocated to them, enable them
to fulfill these mobilization tasks (orders)."(Law
of Ukraine On  Mobilization  Training
and Mobilization, 1993)

4. Conclusions

The analysis conducted allows us to
reasonably  distinguish ~ four key levels
of implementation of the administrative
and legal mechanism of mobilization training:

1. National level, at which the formation
of the regulatory and legal framework for
relevant activities takes place, along with
the development of the foundations of state
policy in the field of defense and national

security, and consequently, the implementation
of mobilization training.

2. Regionallevel, wheretheimplementation
of mobilization training mechanisms is
carried out within a particular region through
the activities of regional military state
administrations (military administrations).

3. Local level, at which local self-
government bodies are involved in addressing
issues related to mobilization training. This
includes the identification of mobilization
resources—human, material, technical, etc.—as
well as notifying the population about potential
threats (particularly relevant in frontline areas).

4. Local (object-based) level, at which
enterprises, institutions, and organizations are
prepared and ensured to be capable of fulfilling
tasks related to mobilization training.
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J10 XAPAKTEPUCTUKHU PIBHIB PEAJII3AIIII AIMIHICTPATUBHO-
ITPABOBOI'O MEXAHI3MY MOBLIJIISAIIIMHOI IIIZITOTOBKN

Anxorauis. Mema cTaTTi 1noJ4ra€ y HaJlAaHHI XapaKTEPUCTUIL PIBHAM peasisallii ajMiHicTpaTHBHO-
MPaBOBOTO MeXaHi3My Mobimizariiiioi migroroBku. Pesyavmamu. Y ctaTTi akleHTOBAHO yBary Ha TOMY,
0 aAMIHICTPATUBHO-TTPABOBUI MEXaHi3M MOOLII3aIiHHOI MATOTOBKY € CKIaJHUM Ta 6araToaceKTHIM
SABHIIEM, SIKe Peasli3yeThcs Ha Pi3HUX piBHAX. CIMpaiounch Ha aHAJi3 HAYKOBUX IOTJISA/IB BYUCHUX, HOPM
YIHHOTO 3aKOHOJIABCTBA Ta MPAKTUKU WOTO peasizallii, BUIiJIEeHO HACTYTIHI KJIIOYOBI piBHI peasisarii
AIMIHICTPATHBHO-TIPABOBOTO MeXaHizMy Mobimizariiiioi migrotoskm: 1) 3araabHoxepKaBHIN; 2) perio-
HaJIbHUH; 3) MicueBuil; Ta 4) jokajibHuil (00'€KTHUIT) piBeHb. BisHaueHo, 1110 Iep/KaBHA TOJITHKA [IPe/[-
CTaBJIsIE COBOTO TIECTIPAMOBAHY isLIBHICTh OPraHiB Aep:KaBHOI BJIAJIH, sIka OPIEHTOBaHA Ha 3abe3meueH-
HS HAJIe)KHOTO (DYHKITIOHYBaHHS CHCTEMH I/ITOTOBKY JIEPKaBH /[0 MOKJINBUX HAA3BUUAIHUX CHTYAIliH
TEXHOTEHHOTO, IIPUPOIHOTO Ta BOEHHOTO Xapaktepy. CyTHICTb TaKOi MOJITUKU MOJSATAE B Y3TOIKEHOMY
3aCTOCYBAHHI MPaBOBUX, OPraHisaiifiHuX, YIPaBIiHCHKIX, EKOHOMIYHIX Ta iHIINX 3ac06iB, sIKi 103BOJISA-
10Th CBOEYACHO 1 e(DeKTUBHO PearyBaTi Ha BUKJIUKH, 1[0 CTOCYIOThCsE 0O0POHO3IATHOCTI Ta HAIlIOHAJIb-
Hoi Gesnexu. Bucnosku. 3pobieHo BUCHOBOK, 0 HAROIIBIN JOIIIbHO BUALIATH YOTUPH KJIIOYOBI PiBHI
peastizaliil aAMiHiCTPaTHBHO-IPABOBOIO MeXaHi3aMy MOOLIizaliiiHol miaroTosku: 1) 3araibHoAEPKABHUIA,
Ha IKOMY BiI0yBa€ThCst (HOPMYBaHHSI HOPMATUBHO-IIPABOBOI OCHOBH 3IHCHEHHSI BIIIIOBIHOT isIIBHOCTI,
a TaKOK CTBOPEHHsI OCHOB JIePsKaBHOI MOMITHKK y cepi 060ponH, 3abesrederns HallioHaabHOT Gese-
KW, a BigTak i 3aificHeHHs MOOLTI3aI[iiHOI MIATOTOBKY; 2) perioHabHIi piBeHb, Ha IKOMY Bif0yBacThCs
peastizaltisi MexaHizMiB MOOLIBAIIITHOT MATOTOBKYM B paMKaX 00JacTi, 110 3a0e31eUyeThCst Yepes [istjib-
HiCTD BIHCHKOBHX 00JIaCHUX JepKaBHIX agMinicTpailiii (BilichkoBUX agMinicTpairiii); 3) MicueBuii piemb,
B MeKaX sIKOTO BiZIGYBAETHCSI 3ayueHHs] OPraHiB MICIIEBOTO CAMOBPSIIYBaHHSI [0 BUPINIEHHS IUTaHb
3ailicHeHHs MOGLIIBAIIHOT ATOTOBKY, 1[0 BKIKOYAE BU3HAUCHHS MOOLIBAliIHIX PeCcyPCiB: JIOIChKIX,
MaTepiaibHO-TEXHIYHUX, TOIO, & TAKOXK 3[IHCHIOETHCI OIOBIIIEHHS HACEJIEHHS PO MOKJIMBI 3arpo3u
(30KpeMa Tie CTOCYEThCS MPUGPOHTOBHIX TEPUTOPIN ); 4) MoKaIbHIH (06 €EKTHHIT) PiBEHb, B paMKaX SKOTO
BiIOyBa€THCA MATOTOBKA MIAIPUEMCTB, YCTAHOB, OpraHisailiii, 3a6e31eueHHs iX TOTOBHOCTI /10 BUKOHAHHS
3aB/laHb, [10B’A3aHNX 13 MOOILI3aIliiHOIO T1/[ITOTOBKOIO.

Kiouosi ciioBa: pisHi, peastizailist, aiMiHiCTpaTHBHO-IPABOBMUIi MEXaHi3M, MOOLIi3alliliHa MTiAT0TOBKA.

The article was submitted 13.11.2024

The article was revised 04.12.2024
The article was accepted 24.12.2024

70



2/2024
ADMINISTRATIVE LAW AND PROCESS

UDC 3429
DOT https://doi.org/10.32849,/2663-5313,/2024.2.12

Yuliia Chaplynska,

Doctor of Legal Sciences, Professor, Prosecutor, Liuberezhna District Prosecutor’s Office of the city
of Dnipro, Dnipropetrovsk Region, Yevropeiska street, 15, Dnipro, Ukraine, postal code 49000,
YuliiaChaplynska@ukr.net

ORCID: orcid.org/0000-0001-6811-9233

Chaplynska, Yuliia (2024). Features of the functioning of the prosecution authorities in France
and Germany and the option of their implementation in Ukraine. Entrepreneurship, Economy
and Law, 2, 71-77, doi https://doi.org/10.32849,/2663-5313,/2024.2.12

FEATURES OF THE FUNCTIONING

OF THE PROSECUTION AUTHORITIES

IN FRANCE AND GERMANY AND THE OPTION
OF THEIR IMPLEMENTATION IN UKRAINE

Abstract. Purpose. The aim of this article is to analyze the experience of the functioning
of the prosecutorial institution in Germany and France, and to outline the potential for its implementation
in Ukraine. Results. From an organizational and structural perspective, the prosecution service in France
is a centralized system. It operates through the Prosecutors General, General Advocates and their
deputies at the appellate and cassation courts, as well as the Prosecutors of the Republic and their deputies
at courts of major jurisdiction, all of whom have the status of magistrates within the judiciary. The
structure of the prosecution service corresponds to that of the court system. The prosecution is viewed as
a body safeguarding public interest, which is why some positions, such as Assistant Prosecutor General,
are referred to as General Advocates. A notable characteristic of the development of the prosecutorial
institution in both France and Germany is that, having initially emerged as an instrument for persecuting
opponents of the ruling regime, it has gradually transformed into one of the key mechanisms for upholding
the rule of law and public order by assisting the courts in the administration of justice. Conclusions.
It is concluded that there exist various models for organizing prosecution authorities across Europe,
none of which is ideal. Nevertheless, many modern democratic states have achieved significant results in
ensuring the high quality and effective operation of this institution, recognizing it as a key instrument in
upholding the rule of law, legality, and public order. Therefore, the experience of countries such as France
and Germany deserves special attention in the context of reforming the prosecution system of Ukraine.
Specifically, the French model of incorporating the prosecution service into the executive branch—namely
the Ministry of Justice—relieves the prosecution of excessive administrative burdens, allowing it to focus
solely on legal functions such as criminal prosecution and supporting the judiciary in the administration
of justice. In turn, the German model demonstrates a well-structured approach to the training and staffing
of prosecution bodies, which enables a reduction in personnel without compromising the quality
and efficiency of prosecutorial functions.

Key words: prosecution service, executive authorities, judiciary, legal status, prosecutors, civil
servants, powers.

1. Introduction

An essential stage in the reform of any state
institution involves defining the conceptual
foundations upon which the process of trans-
formation in a particular area of public relations
will be based. The term concept (from Latin con-
ceptio — perception) refers to a system of notions
regarding certain phenomena or processes;
a way of understanding or interpreting events;
the core idea behind any theory. The term is also
used to denote the main idea in scholarly, artis-
tic, political, or other types of human activity
(Shynkaruk, 2002).

© Yu. Chaplynska,2024

In legal encyclopedic literature, a legal con-
ceptisinterpreted as a guiding idea or viewpoint
on a particular legal phenomenon. It serves as
an important tool for the development of legal
science and scientifically grounded state-legal
construction (Shemshuchenko, 1998).

It is evident that the reform
of the prosecution service in Ukraine also
requires the identification of its conceptual
foundations, as these foundations reflect
the direction of the reform process, the pri-
orities, ideas, views, and beliefs underlying
the proposed or ongoing changes. These foun-

1



2/2024

ADMINISTRATIVE LAW AND PROCESS

dations characterize the design and intent to
be implemented during the reform.

In recent years, Ukraine has firmly pur-
sued integration into the European Union,
which requires the alignment of key public
and state institutions with European stand-
ards and requirements. This also applies to
the organizational and legal principles govern-
ing the structure and operation of the prosecu-
tion service. Accordingly, there isaneed to study
international, including European, experience
in reforming prosecution institutions and their
transformation into their current forms.

Analyzing the formation of the organi-
zational and legal foundations of prosecuto-
rial activity in leading countries of the world
and the transformations they have undergone
will help identify important elements neces-
sary for defining the conceptual framework
of reforming the domestic prosecution service.

The purpose of this article is to analyze
the functioning of the prosecution service in
Germany and France and propose potential
avenues for implementing their elements in
the Ukrainian context.

2. The Origins and Formation of the Pros-
ecutorial Institution in France

The conceptual foundations of the prose-
cution service, in its modern understanding,
originated in France. The French prosecutorial
institution was established in the 14th century
as a mechanism for asserting royal authority. At
that time, the prosecution service was directly
subordinate to the King of France. King
Philip IV the Fair is considered the founder
of the European model of the prosecution ser-
vice, having codified its legal status and func-
tions. On March 25, 1302, he issued an ordi-
nance on the appointment of permanent royal
prosecutors who would operate at parliaments
(courts) in Paris, Tours, and Rouen, as well as
at the offices of bailiffs and seneschals (local
judges). French monarchs selected the most
qualified lawyers to represent royal interests in
court and entrusted them with specific impor-
tant cases. For this reason, until the abolition
of the monarchy, prosecutors in France were
referred to as “men of the king.” Upon fulfilling
these ad hoc or permanent assignments, royal
representatives would return to their legal prac-
tice (Sukhonos, 2001).

At the outset of its existence, the French
prosecution service performed primarily puni-
tive functions—that is, it was responsible for
criminal prosecution of individuals deemed dan-
gerous by the royal authority. N. Kholodnytskyi
notes that the scope of activity of royal prose-
cutors continuously expanded and extended
beyond purely legal matters. The prosecutor, in
the fullest sense of the term, served as the king’s

12

eyes, through whom the monarch could moni-
tor the proper functioning of the entire state
apparatus. A significant portion of prosecuto-
rial work consisted of oversight and supervi-
sory functions, again carried out in the interest
of the crown. In particular, in fulfilling these
responsibilities, the Prosecutor General, while
defending the interests of the royal crown,
ensured that no nobleman usurped titles, inter-
fered with trade or industry, or unlawfully
exercised authority. The prosecutor monitored
appointments of royal officials, assessing their
qualifications to ensure that the king’s interests
were not compromised. Eventually, the pros-
ecutor’s responsibilities expanded to include
supervision over the functioning of seignio-
rial and ecclesiastical courts (Kholodnytskyi,
2014).

Thus, as V.V. Sukhonos rightly points out,
the French prosecution service initially func-
tioned purely as a representative of the king’s
interests in court. The scholar emphasizes that
only later—significantly later—did it evolve into
an institution tasked with protecting the inter-
ests of the state and society at large (Sukhonos,
2007). A similar view is held by A.M. Dol-
hopolov, who notes that as long as the king
remained the owner of domains and the suze-
rain of his vassals, his prosecutor was nothing
more than a fiscal agent of the crown. However,
once royal authority came to embody and rep-
resent the public interest, the private inter-
ests of the monarch began to align with those
of the state, and the royal prosecutor, once
a mere agent of the former, became an institu-
tion of the latter (Dolhopolov, 2015).

During the 16th to 18th centuries,
the French prosecution service underwent
a series of reforms and transformations that
strengthened it as a powerful state institution
with clearly defined duties and a broad scope
of activity (Dolhopolov, 2015). It is worth not-
ing that at a certain point in French history—
namely during the French Revolution—the
activities of the prosecution service were tem-
porarily suspended (Dolhopolov, 2015). How-
ever, its operations were soon restored due to
the pressing need for legal oversight and crim-
inal prosecution, which attests to the prosecu-
tion service’s vital role as a law enforcement
institution.

Between 1789 and 1819, France adopted
nearly 30 general and special laws regulating
the legal status and functions of the prosecu-
tion service. Of particular importance among
these were the Law on the Judiciary of 1801
and the Code of Criminal Procedure of 1808
(Niroda, 2015), which established the prosecu-
tion service as a crucial mechanism of the rule-
of-law state (Sukhonos, 2001).
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As a result of these reforms and trans-
formations, the main areas of responsibility
of the French Republican prosecution service
became the following:

1. In criminal matters — initiating criminal
proceedings, supervising the activities of judi-
cial police and investigating judges, partici-
pating in and supporting public prosecution in
court proceedings, and ensuring the enforce-
ment of judicial decisions;

2. In civil matters - representing
the interests of the state or performing the role
of an impartial advisor and oversight authority
with the right to issue opinions;

3. In the sphere of judicial-administrative
activity — exercising general oversight over
the judiciary, the legal profession, and correc-
tional institutions, as well as maintaining judi-
cial statistics (Sukhonos, 2007).

During the period of the First Empire,
the French prosecution service acquired fea-
tures similar to those of its modern form. It was
headed by the Minister of Justice. Prosecutors
General operated at the cassation and appellate
courts, supported by several associates, who
were divided into assistants and General Advo-
cates — the latter presented oral arguments in
court. Prosecutors of the appellate courts were
directly subordinate to the Minister of Jus-
tice, while the prosecution office of the Court
of Cassation held a special position. Prosecutors
of the Republic were assigned to courts of first
and higher instance and reported to the pros-
ecution office of the appellate court (Niroda,
2015).

In the current French system, the prose-
cution service is part of the executive branch
and is subordinated to the Ministry of Justice.
The organization and functions of the prose-
cution service, as well as the procedural status
of prosecutors, are regulated by the French Code
of Criminal Procedure, the Code of Judicial
Organization, and Ordonnance No. 58-1270
of December 22, 1958, on the organic law con-
cerning the status of the judiciary (Ordonnance
N° 58-1270 du 22 décembre 1958 portant loi
organique relative au statut de la magistrature,
1958). Prosecutorial officers are closely affili-
ated with the judiciary (both are referred to as
magistrats) as they receive identical training
and frequently transition between prosecutorial
and judicial positions during their careers. Pros-
ecutors are appointed by decree of the Presi-
dent of the Republic upon the recommendation
of the High Council for the Judiciary (Omelchuk
& Klitynska, 2016).

From an organizational and structural per-
spective, the French prosecution service is
a centralized system. It operates through Pros-
ecutors General, General Advocates, and their

deputies at the appellate and cassation courts,
as well as through Prosecutors of the Republic
and their deputies at high courts of first instance,
all of whom hold the status of magistrates. The
structure of the prosecution service mirrors that
of the judiciary. It is regarded as an institution
that defends public interest, which is why some
positions — for example, assistants to Prosecutors
General — are referred to as General Advocates.
Each appellate court is served by a Prosecutor
General and their assistants. The Prosecutor
General is directly subordinate to the Minister
of Justice and is authorized to issue instruc-
tions to all prosecutors within the jurisdiction
of the appellate court. The Prosecutor General
also supervises all judicial police personnel within
their area. They personally or through their dep-
uties represent the prosecution in the appellate
court and the court of assizes.

Prosecutors of the Republic operate within
courts of first instance and high instance, as
well as within correctional tribunals, and con-
duct criminal prosecution in all matters falling
within their territorial jurisdiction. They or
their deputies represent the prosecution in most
assize and correctional courts and, when neces-
sary, also in police courts. They are subordinate
to the Prosecutors General at appellate courts.
The French prosecution service is responsible
for supporting the public prosecution in court,
ensuring the enforcement of criminal law, over-
seeing investigative bodies, and coordinating
their activities (Plakhina, 2014).

L.V. Omelchuk and A.R. Klitynska, in their
analysis of prosecutorial organization in Euro-
pean countries, note that under French law,
the prosecutor must be immediately informed
of all committed crimes and of any individuals
detained in order to ensure a fair investigation
and the protection of human and civil rights
and freedoms. Any victim of an offense may file
a complaint with the police or gendarmerie,
which is subsequently forwarded to the pros-
ecution office. Alternatively, complaints may
be submitted directly to the prosecution. The
prosecutor oversees the subsequent investiga-
tion, issues instructions regarding the direc-
tion of the investigation, and decides whether
to bring charges. Where appropriate, they may
also decide to terminate criminal proceedings or
close the case, in accordance with their powers
(Omelchuk & Klitynska, 2016).

The powers of French prosecutors also
include: monitoring the legality of judicial deci-
sions and their enforcement (Plakhina, 2014);
implementing state criminal policy as defined by
the Minister of Justice; and directing and coor-
dinating local authorities in the implementation
of local crime prevention programs (Omelchuk
& Klitynska, 2016).
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Additionally, under French law, prosecu-
tors may participate in civil proceedings. A
prosecutor may either intervene in an ongoing
civil case — for instance, to provide a legal opin-
ion — or initiate such a case independently by
filing a civil claim in court. V.K. Puchynskyi
and LV. Plakhina note that prosecutors may
bring civil actions only in cases expressly pro-
vided by law. For example, under the French
Civil Code, a prosecutor may initiate proceed-
ings in the following cases:

— Declaration of death (Art. 90);

— Presumption of absence if a person has not
been declared absent (Art. 112);

— Declaration of presumed
(Art. 122);

— Imposition of penalties on officials or
spouses who married without officially pub-
lished banns (Art. 192);

— Custody arrangements in divorce cases
(Art. 302);

— Declaration of legal incapacity for persons
with mental disorders lacking a spouse or rela-
tives (Art. 491);

— Appointment of a guardian for a spend-
thrift (Art. 514);

— Recognition of rights of incapacitated per-
sons or minors arising from donations or wills in
their favor (Art. 1057);

— Elimination of violations during the for-
mation of a company and changes to its status
(Art. 1839).

When initiating a civil case, the prosecu-
tor acts as a principal party — the plaintiff. The
prosecutor may also join any civil proceedings
between private parties to issue an opinion
at their own discretion if such intervention is
deemed appropriate. In certain legally defined
matters — such as changes in an individual’s per-
sonal legal status — the prosecutor’s participation
in proceedings is mandatory (Plakhina, 2014).

3.  Organization and Functioning
of the Prosecution Service in Germany

The French model of organizing and oper-
ating the prosecution service was later adopted
by a numger of European countries, including
Germany, where this institution was estab-
lished in 1818 (Zahynei, Drahan, Yarmysh,
2015). Its primary purpose was to carry out law
enforcement functions, including the initiation
of criminal proceedings, bringing and support-
ing charges in court, and enforcing judicial deci-
sions (Plakhina, 2014). The activities of Ger-
man prosecutors are regulated by the Basic Law
(Constitution) of Germany, the constitutions
of the federal states (Lander), the German
Code of Criminal Procedure of 1877, the Ger-
man Judiciary Act (Gerichtsverfassungsgesetz),
administrative orders issued by the Federal
Ministry of Justice and by the justice ministries
of the Lander, as well as other normative acts
(Zahynei, Drahan, Yarmysh, 2015).

An interesting feature of the German sys-
tem is the absence of a standalone law dedi-
cated solely to the prosecution service. Instead,
the institutional foundations and operations
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absence

of this authority are outlined in Chapter 10
of the aforementioned Judiciary Act. In addi-
tion, the legal status of prosecutors is deter-
mined by federal legislation on public service
and civil servants, as well as by relevant legal
acts of the Lander, as prosecutors are classified
as civil servants. At the same time, in terms
of their independence from external influence
or pressure while carrying out their profes-
sional duties, prosecutors are afforded protec-
tions comparable to those of judges. Matters
such as prosecutorial jurisdiction over crim-
inal and other cases, representation in court
hearings, case assignment plans, managerial
responsibility, the authority to sign legal doc-
uments, the formation of investigative teams,
and other related issues are governed by min-
isterial orders — for example, the Directive on
the Organization and Operations of the Public
Prosecution Office (Khovroniuk, 2012).

Currently, Germany has a Federal Public
Prosecutor General at the Federal Court of Jus-
tice, 24 prosecutionofficesat the Higher Regional
Courts (Oberlandesgerichte), and 115 prose-
cution offices at the Regional Courts (Landg-
erichte). Prosecution offices are established
at the level of the Linder courts and are
headed by the respective Chief Public Pros-
ecutor. At the higher courts of the Lander,
public prosecutor's offices are also established
and led by the Land’s Prosecutors General. At
first-instance courts, prosecution offices are
not formally established, although branches
of the Lander prosecution services may operate
there without having independent legal entity
status (Zahynei, Drahan, Yarmysh, 2015).

From the outset, the German prosecution
service has been institutionally subordinated to
the Ministry of Justice, rather than the Minis-
try of the Interior, in order to reflect “the legal,
rather than coercive, will of the state” (Neo-
zorou, 2016). Nevertheless, the Federal Pros-
ecutor General is appointed by the President
of Germany with the consent of the Bundestag
and exercises their functions under the general
supervision of the Federal Minister of Justice.
Prosecutors at the higher and regional courts
of the Lander are subordinate to the respective
state Ministers of Justice (Zahynei, Drahan,
Yarmysh, 2015). Given the prosecutorial sys-
tem’s subordination to the justice ministries,
overall management of the prosecution offices
in each Land is exercised by the corresponding
state Minister of Justice.

Formally, prosecutors are obliged to comply
with general instructions issued by the Minister
of Justice. However, as noted by M. Khovroniuk,
they often avoid following such instructions in
the name of professional independence. When
responding to ministerial directions, prosecu-
tors act in accordance with civil service legisla-
tion. According to these rules, a prosecutor—like
any other civil servant—may submit a reasoned
objection to a directive. If the supervisor insists
on implementation, the prosecutor is obligated
to comply unless the directive would result in



2/2024

ADMINISTRATIVE LAW AND PROCESS

criminal liability. Prosecutors are also required
to follow lawful instructions from their superior
prosecutors (Khovroniuk, 2012).

It is also worth noting that the Federal Pros-
ecutor General does not have authority to issue
directives to prosecutors of the Linder and does
not exercise administrative oversight over them.
This responsibility lies with the Prosecutors
General of each Land. In specific cases, however,
the Federal Prosecutor General may transfer
proceedings from federal jurisdiction to the pros-
ecution services of the Linder or, conversely,
assume responsibility for cases from their juris-
diction (Zahynei, Drahan, Yarmysh, 2015).

W. Zelter emphasizes that the prosecution
service in Germany occupies a unique position.
On the one hand, it is an independent organ
of criminal justice in relation to the judiciary
and is not part of the judicial branch; rather,
it exercises judicial functions jointly with
the courts to ensure justice. As such, it does not
fall under the judiciary as defined by Article 92
of the Basic Law. On the other hand, consider-
ing its specific procedural powers, it also cannot
be classified as part of the executive. As a state
authority responsible for public prosecution,
bound by law and, like the courts, obliged to
pursue truth and a just verdict, the prosecu-
tion service operates within the broader frame-
work of the justice system. Its independence
from the judiciary is explicitly established in
the Judiciary Act, which states that the prose-
cution service performs its duties independently
of the courts (§750 of the Judiciary Act) (Zelter,
2016).

The primary sphere of activity of the mod-
ern prosecution service in the Federal Republic
of Germany lies in the area of criminal prosecu-
tion and the enforcement of judgments in crimi-
nal cases. A criminal case may be initiated either
by the police-who then immediately transfer
it to the prosecutor—or directly by the pros-
ecutor. Criminal offenses are primarily inves-
tigated by police services under the author-
ity of the federal government or the Minister
of the Interior of the respective Land. However,
the prosecution service is considered the "mas-
ter of the investigation" (Herr des Verfahrens),
regardless of who initiates it. The prosecutor
brings formal charges, and judicial proceedings
in such cases are conducted with the mandatory
participation of a prosecutor as the representa-
tive of the state (Nevzorov, 2016).

In addition to its prosecutorial powers,
the German prosecution service also:

— oversees the execution of court decisions
in criminal matters;

— pursues certain public order offenses;

— represents the interests of the state
in specific categories of cases—for example,
when an individual challenges before a court
the decision of the police or municipal authori-
ties to impose a fine or other penalty for a public
order violation, the prosecution service acts as
the legal representative of the state (Khovro-
niuk, 2012).

A few words should be said about the per-
sonnel policy within the German prosecution
service. First and foremost, it is important to
note that the prosecutorial staff in Germany is
significantly smaller than in many other Euro-
pean countries, including Ukraine. The ratio
does not exceed 10 prosecutors per 100,000
inhabitants, despite the absence of specialized
prosecution offices in the country (Khovroniuk,
2012).

In selecting personnel for prosecutorial
positions, eight key criteria are applied, which
all candidates must meet. Among the most
important are:

— the ability to distinguish between justice
and injustice,

— awareness of the scope and limits
of authority and powers,

— and resilience under pressure.

Compliance with these criteria is assessed
during an interview, which includes role-playing
scenarios, responses to test questions, and other
evaluative methods (Khovroniuk, 2012).

M. Khovroniuk notes that despite the rigor
of this process, occasional selection errors still
occur—about one or two per hundred candi-
dates. Each interview is conducted in the pres-
ence of a psychologist, who advises the selection
committee, which always includes the Chief
Public Prosecutor and/or a presiding judge.
However, the psychologist does not directly
question the candidate. Each interview lasts
approximately two to three hours, allowing for
no more than four candidates to be evaluated
per day. In addition to passing the interview,
candidates must submit standard documenta-
tion—such as a medical certificate and a criminal
record clearance. Each successful candidate is
appointed to a specific position within a par-
ticular prosecution office. Upon starting their
post, the new prosecutor is assigned to a more
experienced colleague who co-signs all proce-
dural documents for a certain period (Khovro-
niuk, 2012).

It is worth emphasizing that the personal
qualities assessed during recruitment play a sig-
nificant role not only in hiring decisions but also
in future career advancement within the prose-
cution service.

Attention should also be drawn to the issue
of maintaining disciplinary standards within
the prosecution service of the Federal Republic
of Germany. Compared to Ukraine, Germany
applies a broader range of disciplinary sanctions
to prosecutorial staft for committing discipli-
nary offenses. In Ukraine, the following discipli-
nary sanctions may be imposed on a prosecutor:

1. reprimand;

2. prohibition, for up to one year, on pro-
motion to a higher-level prosecution office or on
appointment to a higher position within the cur-
rent prosecution office (excluding the Prosecu-
tor General);

3. dismissal from the prosecution service
(Law of Ukraine on the Prosecutor’s Office,
2014).
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In Germany, prosecutors may be subject to
the following disciplinary measures:

1. warning;

2. fine — up to €2,500;

3. reduction in salary — up to 20% for
a period of up to three years;

4. transfer to a lower salary grade;

5. dismissal with forfeiture of a special pen-
sion (in which case a regular pension is paid)
(Khovroniuk, 2012).

Thus, it becomes evident that the prosecu-
tion services in France and Germany occupy
a distinct place within their respective systems
of public institutions. On the one hand, they are
organizationally subordinated to the executive
branch, specifically the Minister of Justice; on
the other, their functional mandate places them
closer to the judiciary. This dual nature is also
reflected in the legal status of prosecutors: while
they are civil servants, they enjoy a number
of judicial guarantees, particularly independ-
ence from external interference in the perfor-
mance of their duties. Moreover, the organ-
izational and legal frameworks for training
and selecting prosecutors closely resemble
those established for the judiciary.

One of the essential characteristics
of the development of the prosecution services
in France and Germany is that, although they
initially emerged as instruments for persecuting
political opponents and dissenters, they gradu-
ally evolved into key mechanisms for ensuring
the rule of law and legal order by supporting
the judiciary in the administration of justice.
The transtormations that have occurred
within the prosecution services of both coun-
tries have largely aimed to serve this purpose.
As a result, they relinquished their general
supervisory functions and powers, narrowing
their scope of activity to criminal prosecu-
tion and the enforcement of judicial decisions.
Prosecutorial participation in civil proceed-
ings is strictly regulated by law and remains
limited in scope. The functional convergence
of the prosecution service with the judiciary
has led to the implementation of systems for
training and safeguarding prosecutorial inde-
pendence similar to those designed for national
judicial institutions in France and Germany.

4. Conclusions

To conclude, it is evident that various mod-
els of organizing the public prosecution service
exist across Europe, none of which can be con-
sidered ideal. Nonetheless, many modern dem-
ocratic states have achieved notable success in
ensuring a high level of quality and function-
ality of this institution as a crucial instrument
for upholding the rule of law, legality, and public
order.

In this regard, the experiences of coun-
tries such as France and Germany deserve
particular attention and consideration in
the context of reforming the prosecution ser-
vice of Ukraine. Specifically, the French model
of integrating the prosecution service into
the structure of the executive branch, particu-
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larly the Ministry of Justice, relieves prose-
cutorial bodies of excessive administrative
responsibilities and allows them to focus exclu-
sively on le&gal functions, such as criminal pros-
ecution and assisting courts in the administra-
tion of justice. Meanwhile, the German model
demonstrates how a well-designed approach
to recruitment and personnel training enables
the maintenance of a lean prosecutorial staff
without compromising the quality or effective-
ness of its functional duties.
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DEFINITION AND CLASSIFICATION
OF PERSONAL DATA

Abstract. Purpose. The purpose of the article is to study approaches to defining the concept
of personal data, methods and criteria for classifying personal data in order to identify possible ways to
improve the legislation of Ukraine on protection of personal data. Research methods. In order to carry
out the research, it was necessary to analyze the content of the concept of personal data, its constituent
parts, and their combination as a whole by applying the method of analysis and synthesis. The inductive
method was used to review the elements of the definition of personal data and personal data classification.
The deductive method was employed to form conclusions about the criteria that affect the personal
data classification. Results. The scientific approaches to defining personal data, as well as the definition
of the relevant concept established in the normative legal acts of Ukraine and the European Union are
analyzed in the article. Approaches to classifying personal data in scientific literature and the authors’
justification of their positions regarding separation of certain personal data types were examined.
Conclusions were made regarding the classification of personal data in accordance with the legislation
of Ukraine and the legislation of the European Union. To improve legal regulation, certain changes
concerning the definition of "personal data" and the classification of personal data were proposed to
the legislation of Ukraine. Conclusions. Due to a rapid informatization of society and development
of social relations in the field of personal data processing, there is an urgent need to update the national
legislation and bring it in line with modern realities. One of the ways to ensure such an update is to
improve the framework of concepts and categories that underlies the legislation of Ukraine on personal
data protection and eliminate existing inconsistencies in the legislation.

Key words: personal data; definition of personal data; classification of personal data; identification;
special personal data; sensitive personal data.

1. Introduction

Rapid progress in information technologies
and digitalization create additional risks for
individuals as personal data subjects. The categories
of personal data to be collected and processed
are constantly expanding. Information about
an individual that is collected by websites,
computer programs, or mobile applications
often includes personal data that is particularly
sensitive to the subjects, such as medical data,
data about political or religious views, data
about racial and ethnic origin, etc. The amount
of collected personal data, especially sensitive
data, is far from being always appropriate for
the purpose of collection. The practice of collecting
an unreasonably large amount of information about
a person without their knowledge or informed
consent is common. Moreover, there are frequent
cases of personal data collection for their use for
illegal purposes: embezzlement of another's property,
deception, fraud, extortion and commission of other
criminal or administrative offenses.

8

In view of the above, the issue of ensuring
proper protection of personal data by the state is
particularly relevant. One of the ways to ensure
such protection is providing a clear definition
of the term "personal data", determining its
scope, as well as establishing clear criteria
for dividing personal data into categories to
provide enhanced protection for particularly
sensitive categories of personal data. To ensure
proper protection of personal data, the national
legislation of Ukraine in the field of personal
data protection should be improved, in
particular, the Law of Ukraine "On Protection
of Personal Data" and other laws and by-laws
regulating public relations in the relevant field.

Research methods. Several scientific
methods were used to fulfill the tasks and achieve
the research purpose. Using the method
of analysis and synthesis, the components
of the concept of "personal data" and their
combination in integrity were analyzed. The
application of the inductive method made

© Yu. Chaplynska,2024
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it possible to study the constituent parts
of the definition of personal data and personal
data classifications. The deductive method
contributed to the identification of trends that
affect approaches to the classification of personal
data and general criteria for such classification.

The structure of the research is determined
by the tasks and purpose of the research. In order
to find ways to improve the legislation of Ukraine
concerning the definition and classification
of personal data, it is considered necessary to
first analyze the content and scope of the term
"personal data”. After considering the approaches
to defining the term "personal data”, it seems
logical to move on to the issue of personal
data classification, analyze the approaches to
such classification developed by legal science
and enshrined in the legislation of Ukraine
and the European Union (EU). Based on
the results of the conducted research, conclusions
and proposals should be formed regarding
the possibilities of improving the legislation
of Ukraine in terms of determining personal data
and establishing their classification.

2. Definition of personal data

The issue of defining personal data was
considered by many domestic scientists.
V.M. Bryzhko defines personal data as
information about an identified person or
a person who can be identified (Bryzhko, 2004,
pp. 51, 90). M.I. Sayenko offers a broader
and more detailed definition of personal
data as data about a living person who is
identified or can be identified on the basis
of these data and additional information that
may reach the person who controls the data,
which contain an expression of attitude to
this person and an indication of a certain
purpose or plans regarding this person by
the person who controls the data or another
person (Sayenko, p. 103). The basis of these
definitions is the concept of identification,
understood in legal literature as establishing
the identity of objects on the basis of certain
signs (Golubovska, Shovkovy, Lefterova, Lazer-
Pankiv, Shtychenko, Pysmenna et al., 2012).

Some scientists use other concepts than
identification to define personal data. According
to G.V. Vynohradova, personal data is a set
ofdocumented orpublicly announced information
about a natural person (Vynohradova, 2006). In
our opinion, such definition deprives personal
data of an important property - a possibility
to identify a person, that is, establishing
the identity of the data with the person to whom
these data belong. Documented or publicly
announced data may be unreliable, which makes
it impossible to identify the person to whom
they really belong. Identification of a person is
a key property of personal data, which allows

establishing the ownership of certain personal
data to a certain specific person and, accordingly,
ensuring the protection of the rights of such
a person to his/her personal data by the state. At
the same time, it should be taken into account that
the possibility of determining the relationship
of data to an identified or identifiable person is
not based on absolute, but on relative criteria,
and today there is no objective standard for
assessing this possibility according to legislation
(Rupp, Grafenstein, 2024).

Summarizing the most common approaches
to defining personal data in science,
the following general trends can be identified:
1) personal data is most often defined as
information or a set of information about
a person; 2) personal data have the property
of identification; 3) personal data always have
a fixed form and are reflected in a specific source;
4) personal data is a non-exhaustive category;
5) information about a person acquires the legal
status of personal data with the start of its
processing (Tsyomenko, 2023).

In literature, other terms are sometimes used
instead of the term "personal data". A.V. Paziuk
uses the term "personalized information",
consideringitasatypeofinformationthatreflects
both the individuality of a person and his/her
universal human biological and social properties.
The author considers the individualized
character and the ability to identify a specific
person using certain criteria to be the defining
features of personalized information (Paziuk,
2004, p. 12). The approach that consists in
equating the concept of personal data with
the concept of confidential information
about a person is also quite common in
science (Marushchak, 2007). A similar
approach was reflected in the Constitution
of Ukraine. Article 32 of the Constitution
of Ukraine establishes the basic rules for
dealing  with  confidential  information,
prohibiting the collection, storage, use
and distribution of confidential information
about a person without his/her consent, except
for a clearly defined and legally established
set of exceptions (in the interests of national
security, economic well-being and human
rights) (Constitution of Ukraine, 1996). In its
interpretation of the first and the second part
of Article 32 of the Constitution of Ukraine,
the Constitutional Court of Ukraine considers
that confidential information about a natural
person includes data on his/her nationality,
education, marital status, religious beliefs,
state of health, address, date and place of birth,
information about property status. This list is
not exhaustive, confidential information about
a natural person can also include other personal
data (Decision of the Constitutional Court

79



2/2024
INFORMATION LAW

of Ukraine dated January 20,2012 No. 2-rp/2012
in the case of the constitutional submission
of the Zhashkiv District Council of Cherkasy
Region regarding the official interpretation
of the provisions of the first and the second
part of Article 32, the second and the third part
of Article 34 of the Constitution of Ukraine).

The normative definition
of the term "personal data" is laid down in
the Law of Ukraine "On Protection of Personal
Data" and the Law of Ukraine "On Information”.
The Law of Ukraine "On Protection of Personal
Data" defines personal data as information or
a set of information about a natural person who
is identified or can be specifically identified
(Law of Ukraine "On Protection of Personal
Data", 2010). The Law of Ukraine "On
Information" provides the same definition
of personal data, but a significant terminological
difference is the use of the wording "Information
about a natural person (personal data)" in
the mentioned law (Law of Ukraine "On
Information”, 1992). Thus, in fact, according
to the logic of the Law of Ukraine "On
Information”, the term "information about
a natural person” and the term "personal data”
have the same content. This leads to narrowing
of the term "information about a natural person”,
since the Law of Ukraine "On Information”
defines information as any information and/
or data that can be stored on physical media
or displayed in electronic form. Accordingly,
the definition of the term "information about
a natural person” should be broader than
the definition of the term "personal data”,
because the first term refers to any information
about a natural person, and the latter term refers
exclusively to that information about a person
by which a person can be identified. This leads
to the fact that the essence of the concept is
clarified with the help of a part of the same
concept and a logical error called a "circle in
the definition" occurs (Gurzhii, Petrytskyi,
2019).

The concept of personal data is also
normatively established in European legislation.
Convention No. 108 for the Protection
of Individuals with regard to Automatic
Processing of Personal Data defines personal
data as any information relating to an identified
or identifiable individual (Convention No. 108
for the Protection of Individuals with regard
to Automatic Processing of Personal Data,
1981). Directive 95/46/EC "On the protection
of individuals with regard to the processing
of personal data and on the free movement
of such data”, which has long served as the main
legislative act of the EU in the field of personal
data protection, and Regulation (EU) 2016 /679
of the European Parliament and of the Council
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(hereinafter - the Regulation), which canceled
the relevant directive and replaced it, contain
similar definitions of personal data. According to
the Regulation, personal data is any information
relating to an identified or identifiable
natural person. (Regulation (EU) 2016/679
of the European Parliament and of the Council
on the protection of natural persons with
regard to the processing of personal data and on
the free movement of such data, and repealing
Directive 95/46/EC (General Data Protection
Regulation, 2016). Thus, European legislation
recognizes the possibility of identifying
a person as the main property of personal data.
At the same time, Article 4 of the Regulation
describes in detail when a person is considered
to be identifiable and lists possible identifiers:
name, identification number, location data,
online identifier or one or more factors specific
to the physical, physiological, genetic, mental,
economic, cultural or social identity of such
a natural person.

It can be concluded from the above
that when defining the concept of "personal
data” in the Law of Ukraine "On Protection
of Personal Data", the Ukrainian legislator
generally followed the European experience. At
the same time, the definition of personal data
provided in the Law of Ukraine "On Personal
Data Protection” is not fully consistent with
the definition of personal data in the Law
of Ukraine "On Information”, since the latter
definition does not comply with the rules of logic.
The Ukrainian legislator should pay attention to
the elimination of this discrepancy. In addition,
it is considered appropriate to include in
the Law of Ukraine "On Protection of Personal
Data" an approximate list of information that
allows identification of a person (identifiers), as
was done in the Regulation.

3. Classification of personal data

The number of cases when personal data
is processed is rapidly increasing in modern
society. The list of personal data that is processed
or may be processed is expanding every day. In
the 20 century, the main categories of personal
data processed were mostly data in directories,
card files or databases on physical media, such
as first and last name, identification number,
residential address, telephone number. In the 21
century, with the development of technologies,
the list of personal data processed on an ongoing
basis expanded significantly. Bank card data,
biometric data (face, voice, fingerprints),
e-mail addresses, mobile phone numbers, online
identifiers (cookie files), etc. are processed daily
using various technical means, along with data
on physical media. Such a complication of social
relations in the field of processing personal data
and the expansion of their scope requires to



2/2024
INFORMATION LAW

divide personal data into categories to ensure
an adequate level of protection of particularly
sensitive data categories.

The issue of personal data classification
is considered in scientific literature. A quite
common approach is to distinguish three main
categories of personal data: general, special
and sensitive personal data. V.M. Rizak proposes
to introduce just such a classification of personal
data at the legislative level, enshrining
the definition of the relevant categories
of personal data in the Law of Ukraine "On
Protection of Personal Data". While proposing
definitions of general and sensitive personal data,
the author does not provide a clear definition
of the data that should be considered as special.
With regard to special data, the author only
notes that these are the data that do not belong
to sensitive or general data, while the limits
of circulation of these data are determined by
the subject himself (Rizak, 2013, pp. 90-94). In
our opinion, this classification does not provide
sufficiently clear criteria for distinguishing
between general and special personal data. The
data subject is not always able to determine
the limits of the processing of his/her data,
and in the event of a change in legislation
and expansion of state’saccess to certain personal
data, such data may automatically move from
the category of special to the category of general,
without any influence, knowledge or consent
of the subject. For example, clause 2 of the final
and transitional provisions of the Law of Ukraine
"On Amendments to the Law of Ukraine "On
Protection of the Population from Infectious
Diseases” on Prevention of the Spread
of the Coronavirus Disease (COVID-19)" No.
555-1X allowed processing a set of personal
data without individual’s consent for the period
of quarantine and within 30 days from the date
of its cancellation for the purpose of countering
the spread of COVID-19. The law attributed
to such set of data, in particular, data on
health status, place of hospitalization or self-
isolation, surname, first name, patronymic, date
of birth, place of residence, work, education
(Law of Ukraine "On Amendments to the Law
of Ukraine "On Protection of the Population
from Infectious Diseases” on preventing
the spread of the coronavirus disease (COVID-
19)", 2020). Another example is the expansion
of the list of personal data to be processed in
connection with martial law. The Law of Ukraine
"On Amendments to Certain Laws of Ukraine
on Improving the Procedure for Processing
and Using Data in State Registers for Military
Registration and Acquiring War Veteran
Status During Martial Law" expanded the list
of processed personal data of recruits, conscripts
and reservists. A number of data categories

have been added to personal data that can be
processed without the consent of such subjects,
including numbers of means of communication,
e-mail addresses, information about education
and work experience in a specialty, information
about the transfer of a person to the temporarily
occupied territory of Ukraine, etc. (Law
of Ukraine "On Amendments to Certain Laws
of Ukraine on Improving the Procedure for
Processing and Using Data in State Registers
for Military Registration and Acquiring War
Veteran Status During Martial Law", 2024).

There are also other criteria for personal
data classification, such as classification based
on human perception. According to this
criterion, depending on the organ of perception,
visual (symbolic, figurative) and acoustic
personal data are distinguished, and depending
on the way of perception - data that are directly
perceived by the senses or data that requires
special equipment for processing (Dmytrenko,
2010). Some scientists divide personal data
into physical, physiological and relative, while
physical and physiological data include gender,
DNA, height, weight, blood composition, etc.,
and relative data include address, place of birth,
ethnic origin, social and family status, political
views, etc. (Kostruba, Schramm, 2019).
A.M. Chernobai offers the division of personal
data according to qualitative characteristics
into actual data and data of an evaluative
nature. In turn, factual data can be true or
false, reliable or unreliable, current or outdated.
Data of an evaluative nature are divided into
substantiated and speculative (Chernobai,
2006). H.J. Schramm and A.V. Kostruba consider
it expedient to establish the division of personal
data into biological and social data. Under
this classification, biological data includes
data on gender, year of birth, state of health
and other similar data. The authors attribute
information about family status, children,
education, employment, citizenship, religion,
political views, credit history, criminal record
and other similar data to social data (Kostruba,
Schramm, 2019). Among foreign scientists,
there is a proposal to make legal regulation more
specific by dividing personal data depending on
their properties into three categories: the ability
to identify a person (identifiability), sensitivity,
and the manner of data origin (Saglam, Nurse,
Hodges, 2022).

Having read the positions presented in
literature regarding personal data classification,
it can be concluded that personal data is
a complex category that can be classified
simultaneously in several dimensions. Each
of the classifications is based on certain
characteristics and features of personal data
and has certain goals.
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In EU legislation, in addition to the general
category of personal data, a separate category
of personal data with a special level of protection
is distinguished - "sensitive" data. Convention
No. 108 attributes to this category data on
racial origin, political, religious or other beliefs,
as well as data related to health or sexual life.
Automated processing of such data without
legal safeguards is prohibited (Convention for
the Protection of Individuals with regard to
Automated Processing of Personal Data, 1981).
The Regulation attributes to sensitive data
about racial or ethnic origin, political opinions,
religious or philosophical beliefs, membership
in trade unions, genetic and biometric data,
data related to health, sex life of an individual
or his/her sexual orientation. Thus, one can
observe a tendency to expand the list of data
recognized as sensitive in Europe. As a general
rule, processing of sensitive data is prohibited,
except for the exemptions established in
paragraph 2 of Article 9 of the Regulation. Such
exemptions include explicit consent of the data
subject, data processing for protection against
claims, the need to fulfill duties in the field
of employment, the need to protect the vital
interests of the data subject, data processing for
medical purposes, data processing for reasons
of public interest, as well as for social, scientific,
historical and statistical purposes (Regulation
of the European Parliament and Council (EU)
2016/679 on the protection of natural persons
in connection with processing of personal data
and on the free movement of such data, and on
the repeal of Directive 95/46 /EC (General Data
Protection Regulation), 2016).

Unlike the EU legislation, Ukrainian
legislation does not clearly divide personal
data into categories. At the same time, Article 7
ofthe Law of Ukraine "On Protection of Personal
Data" identifies personal data, the processing
of which is prohibited. Such data includes
personal data on racial or ethnic origin, political,
religious or philosophical beliefs, membership
in political parties and trade unions, criminal
convictions, data on health, sex life, biometric
and genetic data. As it can be seen, in this part,
the Ukrainian legislation follows the European
approach of distinguishing categories of data
that require special protection. The possibilities
of processing such data are narrowed down to
the legally established range of exceptions listed
in Part 2 of Article 7 of the Law of Ukraine "On
Protection of Personal Data". These exceptions
mostly coincide with the exceptions set out in
paragraph 2 of Article 9 of the Regulation.

Thus, based on the analysis of the provisions
of the Law of Ukraine "On Protection
of Personal Data", two main categories
of personal data can be distinguished: 1) general
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personal data - any information or a set
of information about a natural person who is
identified or can be specifically identified,
except those related to special (sensitive)
personal data; 2) special (sensitive) personal
data - information or set of information about
racial or ethnic origin, political, religious or
philosophical beliefs, membership in political
parties and trade unions, criminal convictions,
data related to health, sex life, biometric or
genetic data of a natural person by which he/her
is identified or can be specifically identified. In
our opinion, enshrining such a classification in
the Law of Ukraine "On Protection of Personal
Data" would make it possible to strengthen
the degree of protection of sensitive personal
data and bring the legislation of Ukraine in
the field of personal data protection closer to
the EU legislation in this part.

4. Conclusions

To ensure the protection of personal data,
it is important to form the right approach to
definition of personal data and establish a clear
classification of personal data in the legislation.
In order to improve the level of personal
data protection, bring Ukrainian legislation
in the field of personal data protection into
compliance with EU standards, we offer to:

1. Expand the definition of personal data
provided in the Law of Ukraine "On Protection
of Personal Data", supplementing it with
criteria that allow identification of a person. In
this regard, the following definition of personal
data should be enshrined in the law: "personal
data - information or a set of information about
a natural person who is identified or can be
specifically identified; a natural person can be
identified, in particular, by such identifiers as
name, identification number, location data,
online identifiers or by factors that determine
the physical, physiological, genetic, mental,
economic, social or cultural essence of such
natural person.”

2. Eliminate the inconsistency between
the Law of Ukraine "On Protection
of Personal Data" and the Law of Ukraine "On
Information” in terms of the use of the concepts
"personal data" and ‘“information about
a natural person” by replacing everywhere in
the text of the Law of Ukraine "On Information”
the term "information about natural person”
with the term "personal data". Thus, in
particular, Article 11 of the Law of Ukraine "On
Information" will have the title "Personal data”,
and the definition given in part 1 of this article
will be as follows: "Personal data - information or
a set of information about a natural person who
is identified or can be specifically identified".

3. Divide personal data into two categories:
1) general personal data; 2) special (sensitive)
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personal data. Supplement the Law of Ukraine

"On Protection of Personal Data" with
the concepts of "general personal data"
and "special (sensitive) personal data"

and define these concepts.

The issue of optimal ways to integrate
the updated conceptual and categorical
apparatus into Ukrainian legislation, including
secondary legal acts, requires further research.
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BU3HAYEHHS TA KJIACUO®IKAILIA IIEPCOHAJIbHUX TAHUX

Anorauis. Mema. Metoto cTarTi € JIOCHI/UKEHHS MiIXO/IB /10 BUSHAYEHHS TIOHSTTS <EPCOHATbHI
Jladi», crnocobiB Ta KpUTepiiB Kaacugikallii nepcoHaIbHUX JAHUX JJIs BUABJICHHS MOXK/IMBUX ILIAXIB
VIIOCKOHAJIEHHSI 3aKOHO/[ABCTBA YKPATHU IOJI0 3aXUCTY MEePCOHANBHIX AaHuX. Memoou docniosicenns.
JLJist IpOBEIEHHSE IOCIJIFKEeHHsT HeOOXITHO OYJI0 IIISIXOM 3aCTOCYBaHHSI METO/LY aHaJI3y Ta CHHTE3Y MPO-
AQHAJII3YBATH 3MICT MOHATTS «II€PCOHAJBHI JlaHi», HOTO CKJIAIOBI YACTUHU Ta TOETHAHHS iX B IILJIICHOC-
Ti. [HAyKTUBHUIT MeTO OYJI0 BUKOPUCTAHO IS PO3IJISLY eJIEeMEHTIB BU3HAYCHHS! TIEPCOHAIBHIX JIAHNX
Ta kiacndikarii nepconanbHUX AaHuX. /l711 hopMyBaHHS BUCHOBKIB IIIOI0 KPUTEPIIB, SIKi BIVIMBAIOTH HA
kJacuDiKaIiio MepcoHANbHUX JaHuX, OYJI0 BUKOPUCTAHO JAeAyKTHBHUIT MeTox. Pe3yavmamu. Y crarti
GyJ10 IpoaHai30BaHO PO3POOJIEH] B HAYII ITAX0/IM 10 BU3HAYEHHS IOHSATTS «IIePCOHAJIbHI 1aHi», a TAKOK
3aKpiIlJIeHi B HODMaTUBHO-TIPABOBUX aKTax YKpainu Ta €sporneiicbkoro Coo3y BU3HAUEHHS 1IbOTO TIOHST-
Ts1. Jlocamipkeno nigxoau 10 kiacudikaiii nepcoHaabHUX JAHUX B HAYKOBIH JIiTEPATypi, IPOAHATI30BAHO
Ha/[aHe aBTOPaMH OOTPYHTYBAHHSI IX TO3HUILIH 10/[0 BHOKPEMJIEHHS TIEBHUX BH/IIB EPCOHATBHUX JAHIX.
3pob/1eH0 BUCHOBKY 00 Kaacudikaiii mepcoHaIbHUX JaHUX 3TiHO 3aKOHOAABCTBA YKPAiHU Ta 3aK0-
HojascTBa €Bporeiicbkoro Coio3y. 3anporoHoBaHo JIesiKi 3MiHU 10 3aKOHOJIABCTBA YKpaiHu B 4aCTHHI
BU3HAUEHHST TIOHATTS «IIePCOHANBHI laHi» Ta Kiaacudikallii TepcoHAIBHUX JAHUX, CIIPSIMOBAHI Ha BJIO-
CKOHAJIEHHSI TIPABOBOTO PETyJoBaHHS. Bucnosxu. B 383Ky 3 cTpiMKOIO iH(OpPMATH3AIIED CYCIiIb-
CTBa T PO3BUTKOM CYCIIJIBHUX BiIHOCUH B chepi 0OPOOKH IePCOHANIBHUX JAHUX, HATAIBHOIO TTOTPEGOIO
€ OHOBJIEHHS Ta ITPUBE/IEHHS Y Bi/IITOBIIHICTb /10 CYYaCHWUX peaiiii HallioHATbHOTO 3aK0HO/IaBcTBa. OHUM
3 Croco0iB 3a0€3MEUNTH TaKe OHOBJICHHS € BIOCKOHAJICHHS TOHATIHHO-KATEropiaJbHOTO amapary, 1o
JIEKUTD B OCHOBI 3aKOHOZIABCTBA YKPAiHM MO0 3aXMCTY MEPCOHAIBHUX JIaHUX Ta YCYHEHHS HAsSBHUX
HEy3TO/UKEHOCTEH Y 3aKOHO/IaBCTBI.

Kmouogi ciioBa: niepconasibHi /IaHi; BA3HAUCHHS EPCOHATbHUX JIAHNX; KIacuDiKallis epcoHaIbHUX
NAHUX; i1enTUdiKallis; creriaabHi MepcoHaIbHi aHi; Yy TINBI NePCOHATbHI JaHi.
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FEATURES OF DOCUMENT EXAMINATION DURING
THE INVESTIGATION OF MISAPPROPRIATION
OF BUDGET FUNDS

Abstract. Purpose. The purpose of the article is to highlight the peculiarities of document examination
during the investigation of misappropriation of budget funds. Results. This scholarly article outlines
the specific aspects of document examination in the context of investigating the misappropriation of budgetary
funds. It is substantiated that investigative (search) actions aimed at identifying, seizing, and recording
forensically relevant information about the circumstances of the criminal offense are of critical importance,
as such documents subsequently become the subject of forensic examination. The examination of primary
documents is fundamental in investigations involving budgetary offenses. It enables investigators to trace
the flow of funds, identify discrepancies, and gather evidence of fraudulent activities. The paper analyzes
the views of scholars and current legislation, defining the role and significance of this particular investigative
(search) action in the pre-trial investigation of criminal offenses related to violations of budgetary legislation.
A list of documents that may indicate the commission of a criminal offense is provided, along with their
classification based on various criteria. Particular emphasis is placed on primary documents, the examination
of which allows for the establishment of the actual movement of funds, compliance of expenditures with their
intended purpose, the presence or absence of procurement procedure violations, actual completion of works
or provision of services, and discrepancies between documentary records and the actual use of funds. These
are key to proving the objective elements of the offense. The involvement of specialists in the document
examination process and their functional role are also emphasized. Conclusions. The article concludes
that the examination of primary documents is foundational in the investigation of criminal offenses related
to the use of budgetary funds. It enables investigators to trace the financial flow, detect inconsistencies,
and gather evidence of fraudulent activities. Without a thorough review of the relevant documents, it would
be nearly impossible to establish a clear picture of how public funds are allocated and spent. Additionally,
it is important to consider that during document examination, the investigator may identify individuals
involved in the commission of the criminal offense. By analyzing primary documentation, the investigator
may identify those who signed the documents, authorized payments, or received funds. All of this directly
facilitates the identification of individuals involved in the illicit scheme and helps determine their roles in
the committed criminal offense.

Key words: budget funds, pre-trial investigation, investigative (search) actions, budgetary offenses,
examination, documents, specialized knowledge, criminal proceedings.

1. Introduction The foundation of this scholarly
The generalization of materials related  article comprises academic contributions
to criminal offenses involving violations  focused on the study of investigative
of budgetary legislation is invariably linked to  (search) actions and the methodology

documentation; without it, it is impossible to prove
the misappropriation of budget funds. Therefore,
investigative (search) actions aimed at identifying,
seizing, and recording forensically significant
information  concerning the  circumstances
of the criminal offense gain particular importance.
These documents subsequently become the subject
of forensic examination.

© S. Kryvun,2024

of investigating economic criminal offenses.
Among the key contributors to the field are
K.V. Antonov, H.S. Bidniak, V.I. Vasylchuk,
A.F  Volobuiev, LV. Hora, V.V. Darahan,
0.0. Dudorov, O.H. Kalman, N.I. Klymenko,
Ye.D. Lukianchykov, H.A. Matusovskyi,
L.V. Pyroh, O.V. Pchelina, M.V. Saltevskyi,
R.L.Stepaniuk,V.V.Tishchenko,K.O.Chaplynskyi,
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S.S. Cherniavskyi, YuM.  Chornohus,
V.Yu. Shepityko, M.H. Shcherbakovskyi,
PV. Tsymbal, and others. At the same time,
the research conducted in this area requires
updates and refinement to meet the current
conditions and challenges.

The purpose of this article is to highlight
the specific features of document examination
during the investigation of the misappropriation
of budgetary funds.

2. Specifics of Examining Primary
Documents During Criminal Investigations

In forensic literature, an examination is
defined as an investigative (search) action
during which the investigator directly studies
objects in order to detect traces of a criminal
offense, evidence, and circumstances relevant to
the criminal proceeding (Klymenko, 2005). At
the same time, procedural legislation stipulates
that the investigator or prosecutor conducts
an examination of the area, premises, objects,
documents, and computer data with the purpose
of identifying and recording information
regarding the circumstances of the commission
of a criminal offense (Article 237 of the Criminal
Procedure Code of Ukraine, 2012).

Among the various types of examinations
conducted in criminal proceedings
concerning the misappropriation of budget
funds, the examination of documents holds
particular significance. An analysis of judicial
and investigative practice shows that document
examinations were conducted in 64.8% of such
cases.

When  considering a document as
a source of evidence, V.M. Ishchenko defines
it as a material object that, in a recorded form,
directly reflects information about events
and facts of criminal procedural relevance. This
information is conveyed through signs readable
by a person (either independently or with the aid
of technical means), allowing for unambiguous
reproduction in the form of images or spoken
language, as well as the communication
and interpretation of human thought. Such
a document must be composed by a specific
person, enterprise, institution, or organization;
obtained in accordance with the established
procedure by investigative authorities or
the court; and attached to the materials
of the criminal proceeding (Ishchenko, 1997).

Undoubtedly, during the investigation
of criminal offenses involving violations
of budget legislation, documents such as
invoices, financial statements, certificates
of completed work, cost estimates, contracts,
technical documentation, letters, emails,
and messages may confirm the execution
of certain business transactions that either
never occurred or were carried out on a much
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smaller scale. These and other documents are
often used to conceal the unlawful use of funds
and to create the appearance of legitimate
economic activity.

R.L.  Stepaniuk draws attention to
the classification of documents, noting that
based on their criminal procedural significance,
documents can be divided into two groups. The
first group includes documents that are relevant
to criminal proceedings due to the information
contained in their content. These are referred to
aswritten orindependent pieces of evidence. The
second group consists of documents considered
material evidence, i.e., documents that served
as instruments of the crime, were objects
of criminal actions, bear traces of the offense, or
serve as tools for solving the crime, identifying
the perpetrator, or exonerating the innocent.

Furthermore, based on the informational
significance  of certain  documents for
investigating budget-related crimes, the scholar
identifies the following categories:

1. Normative legal acts that define the rules
for the formation, distribution, and use of budget
funds;

2. Planning documents outlining
the grounds for granting, the volume,
distribution, and designated purpose of budget
funds;

3. Documents defining the official status
and authority of the public official involved in
the offense (appointment orders, regulations on
relevant departments or positions, professional
qualification characteristics, job descriptions,
etc.);

4. Documents establishing the legal status
and sources of funding for the enterprise,
institution, or organization where the offense
was committed (charters of institutions,
organizational statutes, main agreements,
provisions on institutional activities approved
by relevant governmental or local self-
government bodies, and provisions on state or
local budgetary or extra-budgetary funds);

5. Accounting and financial reporting
documents that are of crucial importance
for the investigation and may contain traces
of unlawful conduct;

6. Documents evidencing the conclusion
of contracts and serving as grounds for their
payment;

7. Treasury (banking) documents;

8. Documents related to transactions
involving treasury bills;

9. Draft records and unofficial
correspondence of officials that are relevant to
criminal proceedings (workbooks, notebooks,
etc.);

10. Normative or administrative acts
issued by an official or approved by order that
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alter the revenue and expenditure of the budget
contrary to the procedure established by law;
11. Documents concerning the adoption
and registration of normative or administrative
acts;
12. Other documents that may serve as
sources of evidentiary information (Stepaniuk,

2004).
We fully agree with the scholarly
contributions of the cited researchers;

however, in our opinion, particular attention
should be paid to the necessity of conducting
such an investigative (search) action as
the examination of primary documents during
the investigation of criminal proceedings—
especially those related to the misappropriation
of budgetary funds. This action is indispensable
for  understanding the very  process
of committing the offense and the schemes
employed by perpetrators to carry out unlawful
activities.

As criminalistics experts note, document
examination in the context of uncovering
budget-related  criminal offenses is not
considered a priority investigative (search)
action. By the time it is conducted, investigators
and operative officers already possess sufficient
information regarding the type of examination
to be performed and the experts that need to
be involved (Bidniak, Bidniak, Chaplynskyi,
2021). Typically, such an examination is carried
out when a large volume of documents has been
seized during a search, and, due to objective
circumstances, it was not possible to record their
content in the search protocol immediately. It
may also be required to reassess the content
of documents seized through temporary access
to items and documents or during one or more
searches (Prykhodko, 2023).

The examination, as an
investigative (search) action, must
be conducted in two specific cases:
a) in relation to documents—written
evidence—that were seized during
a crime scene examination, temporary access
to items and documents, or a search, but
were not examined at the time of seizure;
b) in relation to all documents classified
as physical evidence, as current legislation
stipulates that “physical evidence must be
carefully examined, photographed if possible,
thoroughly described in the examination report,
and attached to the case file by a resolution
of the inquiry officer, investigator, prosecutor,
or a court ruling” (Stepaniuk, 2004).

It is essential to understand that primary
documents directly reflect the business
transactions carried out using budgetary funds.
During their examination, investigators are
afforded the opportunity to trace the actual

independent

flow of funds, determine whether expenditures
were consistent with their designated purpose,
identify the presence or absence of procurement
procedure violations, and assess the factual
performance of works or services. By examining
the documents, investigators can conduct
an analytical assessment, which enables
the identification of discrepancies between
the documented records and the actual use
of funds—an essential element in proving
theactusreus (objective element) of the criminal
offense.

3. Specific
Examination

The examination of documents, like any
other investigative (search) action, is carried
out in three stages: preparatory, operational,
and final. The preparatory stage begins from
the moment a decision is made to conduct
the investigative (search) action (Chaplynskyi,
Luskatov, Pyrih, Pletenets, Chaplynska, 2014).
The effectiveness of the document examination
depends on the fixation of various elements,
including:

1. key requisites of the document (the
addressee, place, date, and issuer);

2. characteristics of the material (color
and method of production);

3. detailed analysis of the content;

4. identification features (form number,
watermarks, serial number, seals, stamps);

5. presence of corrections, erasures, damage,
deletions;

6. method of completing the document
(handwritten or typed);

7. color of inks used;

8. presence of signatures (Zapototskyi,
2017).

K. O. Chaplynskyi emphasizes the need to
establishand record the following characteristics
during document examination:

— Content-based individualizing features:
title, requisites, presence of signatures, seals
and stamps, serial number and date of issuance,
opening and closing words, brief summary;

— Form-based individualizing features:
types of notations (words, numbers, graphics),
method of producing text (handwritten,
typewritten, printed);

— Material-based features: type of material,
color, dimensions, density, damage patterns,
signs of restoration or tampering;

— Indicators of forgery: erasures, insertions,
corrections, etching, ink removal, copying,
substitution of photos or parts of the document;

— Links to the criminal act: any other
properties that connect the document to
the criminal event (Chaplynskyi, 2006).

The examination may involve
the participation of the victim, suspect, defense
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attorney, legal representative, and other
parties to the criminal proceeding. To address
issues  requiring  specialized  knowledge,
the investigator or prosecutor may invite
relevant experts to participate (Criminal
Procedure Code of Ukraine, 2012).

Since the examination of primary
documents may reveal signs of forgery, fictitious
transactions, inflated prices, embezzlement,
or other unlawful actions, it is advisable for
the investigator to involve an expert during
the examination. The expert can guide
the investigator to focus on relevant documents
instead of reviewing all available materials
at the enterprise, institution, or organization.

According to H. S. Bidniak, it is advisable
to involve professionals with specific expertise,
such as commodity experts, auditors, and others,
during the document examination. These
specialists may also use various tools (e.g.,
portable microscopes, magnifiers, illuminators)
and methods of examination that do not alter or
damage the document (Bidniak, 2016).

The specialist also plays a crucial role
in  examining electronic documentation,
particularly focusing on user work logs, which
often contain codes, passwords, and other
valuable information (Prykhodko, 2023).

Involving a specialist at this stage contributes
to better preparation for the subsequent appoint-
ment of necessary expert examinations, such as
forensic economic, forensic accounting, or forensic
construction analyses. Primary documents serve
as the basis for calculating the amount of damage
caused to the state as a result of the misappropri-
ation of budgetary funds. These documents are
later submitted to the relevant expert institutions
for conducting the aforementioned examina-
tions. Specifically, the precise calculation of dam-
ages is essential for the proper legal qualification
of the offense and for filing a civil claim to seek
compensation for the harm caused.

4. Conclusions

In conclusion, the examination of primary
documents is fundamental in the investigation
of criminal offenses related to the use
of budgetary funds. It enables investigators to
trace the flow of funds, identify inconsistencies,
and collect evidence of fraudulent activities.
Without a thorough review of the relevant
documents, it would be nearly impossible to
gain a clear understanding of how budgetary
funds are allocated and spent.

Furthermore, it is essential to consider
that during the examination of documents,
the investigator also has the opportunity to
identify individuals involved in the commission
of the criminal offense. By analyzing primary
documents, the investigator can determine who
signed the documents, authorized payments, or
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received funds. This, in turn, makes it possible
to establish the range of individuals involved in
the unlawful scheme and define their respective
roles in the commission of the offense.
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OCOBJIUBOCTI OIVIAAY AOKYMEHTIB III/1 YAC PO3CJIAYBAHHA
HENIJIbOBOTO BUKOPUCTAHHA BIO/IKETHUX KOIITIB

Anortanisi. Memoto cTatTi € BUCBITIEHHST 0COOMMBOCTEl TTPOBEAEHHS OIJISIAY TOKYMEHTIB Mifl 4ac po3-
CJTyBAHHS HEIIJTbOBOTO BUKOPHUCTAHHS OI0/KETHUX KOUITIB. Pesynvmamu. Y HayKoBiil cTaTTi BUCBIT-
JIEHO 0COOJIMBOCTI OIJIsily JOKYMEHTIB IMijl Yac PO3CJILYBaHHS HEIIIbOBOTO BUKOPUCTAHHS OIOUKETHUX
KoutiB. [[oBeieHo, Mo BaKINBOrO 3HAYEHHs HAOYBAIOTh CJIixyi (PO3IIyKoBi) Aii, HarpaB/aeHi Ha iX BUsB-
JIEHHSI, BUJIYUYEHHsI, a TAKOK (hiKcallito KpIMiHATICTHYHO 3HAYYIIO] iHhopMaIli po 06CTaBUHN BYMHEHHS
KPUMIHAJIBHOTO IIPABOTIOPYIIECHHS, 1 SIKi B OAAIBIIOMY CTAI0Th 00'€KTaMMU JOCTI/IZKEHHS CYIOBUX eKCIIep-
ti3. Orysay NepBUHHUX JOKYMEHTIB € OCHOBOIIOJIOKHUM Y PO3CJI/yBaHHI [TPABOIOPYIIEHD, OB SI3aHUX
3 Gro/pReTHIMY KotTamu. 1le 103B0IIsi€ CITiIYnM TPOCTEKITH TIOTIiK KOIIITIB, BUSIBJISITH Po36isKHOCTI Ta 301-
paTH I0Ka3u MaxpanchbKoi AisipHOCTI. [[poananizoBaHo IyMKH BUCHUX Ta YMHHE 3aKOHO/IABCTBO, BU3HAYE-
HO POJIb Ta 3HAYEHHS OKPECJIHOI CJ1i1u0i (PO3IIYKOBOI) /il /7T I0CYIOBOTO PO3CJI Ty BAHHS KPUMiHAIBLHUX
[PABOTIOPYIIEHD, TTOB'SI3AHIX 13 TOPYIIEHHSIM OI0/KETHOTO 3aKOHOaBCTBA. Ha/lano mepestik JOKyMeHTiB,
SKI MOKYTB CBIIYNTH PO BUMHEHHST KPUMIHAJIBHOTO ITPABOTIOPYTIIEHHS, HaBeIeHO iXHIO KTacudikaliio 3a
Pi3HMMH ITiIcTaBaMu. AKIIEHTOBAHO Ha [IEPBUHHKX JIOKYMEHTAX, OIVISIOM SIKUX MOJKJIMBO BCTAHOBUTH (haK-
TUYHUH PyX KOIITIB, BiITOBIHICT BUTPAT IiThOBOMY ITPU3HAYEHHIO, HASIBHICTH UM Bi/ICYyTHICTH TIOPYTIIEHD
HPOLIE/LYP 3aKyIIiBeJb, (PAKTUUHE BUKOHAHHS POOIT YU HAJAHHS TIOCIIYT, @ TAKOK BUSBUTU PO3GIKHOCTI MiK
JIOKYMEHTaJIbHUM 0(hopMIIeHHAM Ta (haKTUUHUM BUKOPUCTAHHSAM KOIITIB, 1110 € KJIIOUOBUM VI JIOBE/ICHHS
00'€KTUBHOI CTOPOHH IIpaBonopyiuetHs. Harosoleno Ha saiydeHHi criemiaicTis 1t IpOBEIeHHs OTJIsLy
JIOKYMEHTIB Ta iX (QyHKIIOHAIbHIN CKIa10Biil. BucHoeéxu. 3po0JeH0 BUCHOBOK, 110 OIJIsi/| IEPBUHHUX IOKY-
MEHTIB € OCHOBOIIOJIOKHUM Y PO3CJIilyBaHHI KPUMiHAJIBHUX TIPABOIIOPYIIEHbD, TI0B’SI3aHNX 13 BUKOPUCTAH-
HsM OI0KeTHUX KOIITIB. 1le 103BoJIsAE CIIUMM IPOCTEKUTH MOTIK KOLITIB, BUSBJIATH PO30OIKHOCTI Ta 301-
paru JI0Ka3y UaxpailchKol AisibHOCTI. Bes perebHOro BUBUEHHS BIANOBIAHUX TOKYMEHTIB Gy10 6 Maiike
HEMOKJIMBO BCTAHOBUTH YiTKY KaPTHHY PO T€, SIK BUILIAIOTHCS Ta BUTPAYAIOThCA O10/1sKeTHI Ko, OKpim
IbOTO, HEOOXI/IHO BPAXOBYBATH, IO TIi/[ YaC OIJISILY OKYMEHTIB, CJIIYHil MA€ TAKOK MOJKIUBICTD BUSIBUTH
KOJIO OCi0, IPUYETHHX JI0 BYNHEHOTO KPUMIHATBHOTO IIPABOIIOPYIIEHHST. AHAI3YI0UH IEPBUHHI IOKYMEHTH,
CJI UM MOJKE BUSIBUTH OCI0, sIKi TTIMCY BN TOKYMEHTH, 34 HCHIOBAJIM TIIaTexKi, OTpUMyBasIi Kouiti. Bee
11e 6E3M0CEPEIHBO JAE 3MOTY BCTAHOBUTHU KOJIO 0Ci6, MPUYETHUX JI0 MPOTUIPABHOT CXEMH, Ta BU3HAYUTH iX
POJIb Y BANHEHOMY KPUMiHAJIBHOMY IIPABOIIOPYIIEHHI.

Kmo4oBi cioBa: GI0/KeTHI KOIITH, I0CYI0BE PO3CIiAyBaH s, CIixui (posiryKoBi) i, GlomKeTHi mpa-
BOIOPYIIEHHS, OTJISIL, JOKYMEHTH, cliellia/ibHi 3HaHHs, KpUMiHAIbHE HPOBA/IKCHHS.
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PRAXEOLOGICAL FRAMEWORK FOR FORMING
METHODOLOGY FOR INVESTIGATING CRIMES
COMMITTED BY TRANSNATIONAL ORGANISED
CRIMINAL GROUPS

Abstract. Purpose. The purpose of the article is to study the praxeological framework for forming
the methodology for investigating crimes committed by transnational organised criminal groups.
Results. The article studies some aspects of investigating crimes committed by transnational organised
criminal groups. The author emphasises that the methodology for investigating certain types of criminal
offences is of great practical importance, as each of them provides specific practical recommendations
on most aspects of criminal proceedings. In particular, it provides relevant algorithms for the actions
of authorised persons in accordance with typical investigative situations, specifies the specific features
of certain investigative (search) actions, covert investigative (search) actions and other search activities
during the investigation of a specific illegal act or a group of them. It is stated that the methodology
for investigating crimes committed by transnational organised criminal groups does not lose its practical
significance, and even vice versa, only increases it, since its formation will provide recommendations for
various categories of criminal proceedings. Conclusions. The key elements of the category under study
are identified, namely: criminalistic description of crimes committed by transnational organised criminal
groups; collection and analysis of primary data and entering information into the Unified Register of Pre-
trial Investigations; circumstances to be clarified during the investigation; typical investigative situations
and the corresponding algorithms of actions of authorised persons; and specific features of interaction
between individual law enforcement units; prevention by authorised persons to eliminate the causes
and conditions that contributed to the commission of an unlawful act; organisational and tactical aspects
of procedural actions and other measures at the initial and subsequent phases of criminal proceedings;
tactical operations; international cooperation measures used in the investigation of crimes committed
by transnational organised criminal groups; specifics of international legal assistance in the course
of investigation of a certain category of unlawful acts; specific features of the use of special knowledge
in the category of criminal proceedings under study; activities of authorised persons at the final phase
of criminal proceedings.

Key words: transnational organised criminal group, criminal offences, methodology, investigation,
investigative (search) actions, investigation planning.

1. Introduction

The methodology for investigating certain
types of criminal offences is of great practical
importance, as each of them provides specific
practical recommendations on most aspects
of criminal proceedings. In particular, it provides
relevant algorithms for the actions of authorised
persons in accordance with typical investigative
situations, specifies the specific features
of certain investigative (search) actions, covert
investigative (search) actions and other search
activities during the investigation of a specific
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illegal act or a group of them. The methodology
for investigating crimes committed by
transnational organised criminal groups does
not lose its practical significance, and even vice
versa, only increases it, since its formation will
provide recommendations for various categories
of criminal proceedings.

The following national scholars who have
focused their research on the development
of the methodology for investigating criminal
offences should be noted: O.A. Antoniuk,
V.P. Bakhin, PD. Bilenchuk, V.M. Vartsaba,

© S. Kryvun,2024
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H.P. Zharovska, N.S. Karpov, O.L. Kobylianskyi,
M.V. Kostenko, O.V. Kuzmenko, A.V. Kofanoy,
A.M. Lazebnyi, B.S. Levytskyi, K.M. Marysiuk,
PYa. Minka, Ye.K. Paniotov, V.S. Polianska,
N.P. Sichko, K.O. Chaplynskyi, A.P. Sheremet,
B.V. Shchur and others. In addition, our study
is based on a comprehensive approach to
formulating the scientific category, considering
international practice and current trends.

The purpose of the article is to study
the praxeological framework for forming
the methodology for investigating crimes
committed by transnational organised criminal
groups.

2. Investigation of crimes committed by
transnational organised crime groups

To begin with, it would be appropriate
to refer to the statement of M.V. Kostenko,
who argues that ‘.the specific features
of the investigation of crimes committed by
organised groups are, first of all, in solving
specific tasks related to the establishment
and proof of the signs of organisation
of a criminal group. These are tactical tasks
of the investigation, as they are intermediate
on the way to solving the final (strategic)
tasks of criminal proceedings, as defined in
Article 2 of the CPC of Ukraine (Criminal
Procedure Code of Ukraine, 2012). The
concept of a tactical task of investigation
performs an important function of structuring
criminal ~ proceedings,  highlighting its
individual intervals and focusing on them by
the pre-trial investigation body’. In addition,
the author has identified the tactical tasks
of the investigation as follows: 1. A tactical
task to establish the quantitative composition
of a group of persons. 2. A tactical task to
establish the stability of ties between group
members. 3. A tactical task to establish a clear
and unified plan of criminal activities known
to all members of the group. 4. A tactical task
to establish the distribution of functions
of the group members aimed at implementing
the plan of criminal activity (Kostenko, 2017).
It is evident that the scientist has identified
specific tasks that, in our opinion, should be
solved by a specific set of various procedural
actions and search activities.

Another interesting opinion is that
of B.V. Shchur, who argues that a specific
feature of the structure of an organised criminal
group is the presence of special persons (groups
of persons, blocks) who are entrusted with
the function of protection from exposing
the activities of a criminal group (persons
ensuring discipline; persecuting persons trying
to stop criminal activity; maintaining links with
corrupt representatives of the authorities, etc.)
The researcher emphasises that the specificity

of their activities is that the defence mechanism
is laid down from the moment of formation
of the organised group (for example, strict
secrecy of the group's functioning) (Shchur,
2005). In other words, transnational organised
criminal groups use this mechanism to
counteract the investigation of their crimes,
which necessitates the creation of an effective
methodology for their investigation.

According to V.M. Vartsaba, the activities
of organised criminal groups are characterised
by a certain succession of unlawful acts,
the use of complex methods of committing
them, and the use of criminal technologies.
The author states that in the mechanism
of organised criminal activity, a special place is
assigned to corrupt relations with employees
of authorities and law enforcement bodies. From
the criminalistic perspective, a forensic scientist
notes that this refers to corrupt ties between
representatives of authorities (including law
enforcement bodies) and criminals, and to
the interaction of authorities and management
officials with leaders (or members) of organised
criminal groups. The scholar underlines that
this interaction involves various illegal forms,
in particular, it can be either bribery (one-
time or repeated bribery) of officials to resolve
issues related to the legal or illegal ‘business’
of a criminal group, or involvement (drag)
of officials in a joint ‘business’. In addition,
V. Vartsaba drew attention to the processes
associated with the politicisation of organised
crime (Vartsaba, 2003). In other words,
the author identifies such characteristic
features of transnational organised criminal
groups as corrupt ties with employees
of authorities and law enforcement bodies,
as well as politicisation of organised criminal
activity, which directly complicates the process
of investigating crimes committed by them.

As mentioned above, scholars
currently have ongoing disputes regarding
the concept and structure of the methodology
for investigating certain groups of criminal
offences. For example, a group of authors defines
itasanindependent section of criminalistics that
includes scientific provisions, recommendations
and methods of investigation of certain
types of crimes based on the requirements
of criminal procedure legislation. Regarding
its structure, criminologists argue that for each
type of unlawful act some structural schemes
and algorithms of activity are suitable for
investigating any other type of crime, and these
elements are called the structure of a particular
methodology. To sum up, the researchers include
the following main elements: “... criminalistic
characteristics of a certain type of crime;
circumstances to be established; specific features
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of criminal proceedings; priority investigative
actions, search operations; typical investigative
situations, typical versions and planning; tactics
of certain investigative actions; preventive
actions of the investigator” (Bilenchuk, Hel,
Semakov, 2007).

ThelistofcomponentsproposedbyV.Maliuha
is quite appropriate, stressing that “researchers
rightly consider the regularities of organisation
and planning of the investigation; forensic
features of verification of information about
the crime and opening of criminal proceedings;
investigative versions, circumstances
to  be clarified, preventive activities
of the investigator, as well as the use of special
knowledge and other issues to be the structural
elements of the methodology for investigating
certain types of crimes. Obviously, depending
on the type of crime, one or another element
of the methodology for investigating certain
types of crimes will be of greater or lesser
practical importance, but it should be a certain
system of developed recommendations that
are important for the investigation of crimes.
Individual investigative techniques, in one way
or another, should cover the following main
sections (constituent elements): criminalistic
description of the relevant type of crime; typical
investigative situations at the stage of detection
of a crime and the stages of its investigation;
criminalistic issues of commencing criminal
proceedings;  regularities of  organising
and planning an investigation; investigative
versions, circumstances to be clarified;
algorithm of investigative (search) actions
and operative-search measures, determined by
the tasks of typical investigative situations;
particularities of conducting individual
investigative (search) actions and their
systems (tactical operations); coordination
of law enforcement bodies in the investigation
and specific features of interaction between
the investigator and operational units,
supervisory and other state bodies, associations
of citizens, etc.” (Maliuha, 2015).

3. Methodology of investigation of certain
types of criminal offences

According to M.M. Yefimov,
thedefinitionofthemethodology ofinvestigation
of certain types of criminal offences is
a system of scientific provisions, as well as
methodological and practical recommendations
for the investigation of certain types and groups
of criminal offences developed on their basis.
In addition, the scholar argues that changes in
criminal procedure and criminal law, as well
as the overall reform of the law enforcement
system of Ukraine, have led to appropriate
changes in the methodology of investigation
of certain types of unlawful acts, namely,
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the author identifies the following structural
elements of the scientific category under study:
‘... criminalistic description of crimes; analysis
of initial information and commencement
of criminal proceedings; circumstances to
be proved in criminal proceedings; typical
investigative situations of investigation; specific
features of initial investigative (search) actions,
covert investigative (search) actions and other
measures;specificfeaturesoffurtherinvestigative
(search) actions, covert investigative (search)
actions and other measures; specific features
of the use of specialised knowledge during
theinvestigation ofacriminal offence; preventive
activities of the investigator regarding
the causes and conditions that contributed
to the commission of a criminal offence;
specific features of the investigator's activities
at the final stage of the investigation” (Yefimoyv,
2018).

In A.P. Sheremet’s opinion, the investigation
methodology is interconnected with these
two areas (practical and theoretical), namely,
the process of investigation of unlawful acts
andthesectionofthecriminalisticsscience,which
contains a system of comprehensive forensic
recommendationsforthedetection,investigation
and prevention of certain types of criminal
offences. Given the above, the researcher
correctly  concludes that the scientific
category under study manifests its purpose by
contributing to the development of scientific
recommendations and their implementation
in the practice of crime investigation. With
regard to the structure of the methodology for
investigating a particular type of unlawful act,
the author identifies the following structural
elements: “.. criminalistic description of this
type of offence; circumstances to be established,;
specific features of criminal proceedings; priority
investigative actions and operative-search
measures; typical investigative situations,
typical versions and planning; tactics of certain
investigative actions; preventive investigative
actions” (Sheremet, 2009).

With regard to the structure of certain
categories of methodologies for investigating
criminal offences, we consider interesting the one
provided by O.V. Kuzmenko and N.P. Sichko
on the investigation of collaboration, stating
that “..first, the construction of any individual
criminalistic methodology should be united
on a legal, scientific and information-practical
basis. Second, the structure of the methodology
for investigating collaboration should include:
1) criminalistic description; 2) circumstances
to be proved; 3) versions of investigation;
4) separate investigative (search) actions
and operative-search measures” (Kuzmenko,
Sichko, 2022).
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For example, O.A. Antoniuk identifies
the following elements of the methodology
for investigating criminal offences against
public  order, namely: “..criminalistic
description; verification of initial information
and entering information into the URPI,;
circumstances to be established in criminal
proceedings; typical investigative situations;
specifics of interaction between different
law enforcement units; specific features
of procedural actions and other measures
of the initial and subsequent stages
of investigation; specifics of applying
specialisedknowledgeduringtheinvestigation;
activities of authorised persons to eliminate
the causes and conditions that contributed
to the commission of the offence; specifics
of activities of authorised persons at the final
stage of investigation” (Antoniuk, 2019).

With  regard to the methodology
of investigation of unlawful acts committed by
organised crime, for example, V.M. Vartsaba
identifies the following elements: structure
and psychological mechanism of functioning
of organised criminal groups; criminalistic
description of crimes committed by organised
criminal groups; detection ofsignsofan organised
group committing an offence; planning
of investigation and putting forward versions;
specific tactics of certain investigative (search)
actions (inspection of the scene, interrogation,
search); specifics of the use of specialised
knowledge; formation and wuse of tactical
systems (operations) (Vartsaba, 2003).

According  to  K.O.  Chaplynskyi,
the following components in this structure
can be considered: criminalistic analysis
of organised crime: concepts and signs; concept,
types and place of organised criminal groups in
the structure of organised crime; criminalistic
description of the leader and other members
of organised criminal groups; organisation
and tactics of investigative (search) actions
to extract information from material objects;
organisation and tactics of investigative
(search) actions to obtain information from
personal sources (Chaplynskyi, 2004).

In conclusion, a group of scholars argues
that the methodology of investigating
transnational crimes includes components such
as: “..group methods of investigating crimes,
the characteristic feature of the criminalistic
description  thereof is  the  presence
of a foreign element; individual methods
of investigating crimes, the characteristic
feature of the criminalistic description thereof is
the presence of a foreign element” (Bilenchuk,
Kofanov, Kobylianskyi, Paniotov, 2011). It is
obvious that in most cases, some elements are
repeated, but in general, there is a stable list
of them.

The analysis of the materials of forensic
and investigative practice, as well as the study

of scientific works by a number of criminalists,
has enabled to identify the main elements
of the methodology for investigating crimes
committed by transnational organised criminal
groups, as follows:

— Criminalistic description of crimes
committed by transnational organised criminal
groups;

— Collection and analysis of primary data
and entering information into the Unified
Register of Pre-trial Investigations;

— Circumstances to be clarified during
the investigation;

—  Typical investigative  situations
and the corresponding algorithms of actions
of authorised persons;

— Specific features of interaction between
individual law enforcement units;

— Prevention by authorised persons to
eliminate the causes and conditions that
contributed to the commission of an unlawful
act;

— Organisational and tactical aspects
of procedural actions and other measures
at the initial and subsequent phases of criminal
proceedings;

— Tactical operations;

— International cooperation measures used
in the investigation of crimes committed by
transnational organised criminal groups;

— Specifics of international legal assistance
in the course of investigation of a certain
category of unlawful acts;

—  Specific  features of the use
of special knowledge in the category of criminal
proceedings under study;

— Activities of authorised persons at the final
phase of criminal proceedings.

4. Conclusions

To sum up, it should be noted that
the methodology for investigating certain
types of criminal offences is of great practical
importance, as each of them provides specific
practical recommendations on most aspects
of criminal proceedings. Its key elements are
identified, namely: criminalistic description
of crimes committed by transnational
organised criminal groups; typical investigative
situations and the corresponding algorithms
of actions of authorised persons; prevention
by  authorised persons to  eliminate
the causes and conditions that contributed
to the commission of an unlawful act; tactical
operations; international cooperation measures
used in the investigation of crimes committed
by transnational organised criminal groups;
specifics of international legal assistance
in the course of investigation of a certain
category of unlawful acts; specific features
of the use of special knowledge in the category
of criminal proceedings under study; activities
of authorised persons at the final phase
of criminal proceedings.
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ITIPAKCEOJIOTTYHI 3ACA/IU ®OPMYBAHHSA METOINKI
PO3CJIAYBAHHA 3J1I09YNHIB, YAMHEHNX TPAHCHAIIIOHAJIbHUMH
OPTAHI3SOBAHUMU 3JIOYMHHNUMU YIPYIIOBAHHAMU

Anoraiisi. Memoto ctatTi € JOCII/DKeHHS IPAKCeoNoTiuHnX 3aca/l (hOPMyBaHHS METOIUKH PO3CIIi-
JIyBaHHSI 3JI0YMHIB, YYMHEHUX TPAHCHAI[IOHAJIBHUMU OPraHi30BAHUMH 3JI0YMHHUMMU YTPYTIOBAHHSIMU.
Pesynvmamu. HaykoBa cTaTTs NpUCBAYECHA JOCTIKEHHIO JIEIKUX aCTIeKTiB PO3CJIiyBaHHS 3JI0YMHIB,
YYMHIOBAHUX TPAHCHAIIOHAIBHUMU OPraHi30BaHUMU 3JOYMHHUMM YIPYNOBAaHHAMU. ABTOP aKIEHTY€E
yBary Ha TOMY, IO METONKA PO3CJIIYBAHHI OKPEMUX BHU/[iB KPUMiHATBHUX MPABOMOPYIIEHb MA€ HA/I3BU-
YalfHO Ba)KJIMBe IIPAKTUUHe 3HAUeHHS Yepe3 Te, 1110 KOJKHIH 3 HUX HajlaHl KOHKPeTHI IPaKTUYHI peKOMeH-
nattii mo GiJBIIOCTi aCMeKTiB KPUMIHAJIBHUX POBAKEHb. 30KPEMa, HAAAI0ThCS BiTIOBIIHI alIrOpUTMI
il yIIOBHOBasKEeHUX 0CI0 BIOBIAHO 10 TUIIOBUX CJIIYUX CUTYallili, BKa3yI0ThCst 0COOMBOCTI IPOBE/IEH-
HS OKPEMUX CJIIuuX (PO3ILIYKOBUX) JIill, HEIJTACHUX CJIiIunX (PO3IIYKOBHX) il Ta iHIIMX TIONIYKOBUX
3aXOJIiB T1ijl Yac PO3CJIiLyBaHHS [IEBHOTO IIPOTUIIPABHOTO JIISTHHS UM iX IPyNu. 3a3HAYEHO, 110 METO[MKA
PO3CJI/IyBaHHS 3JI0YMHIB, YANHEHUX TPAHCHAIIOHAIBHUMI OPTaHi30BAHUMU 3JIOYMHHUMK YTPYTOBAHHSI-
MM, M€ JIy’Ke BOKJIUBE MIPAKTUYHE 3HAUCHHS Yepe3 (GopMyBaHHs PEKOMEH/AIl /IS PIZHUX KaTeropiii
KPUMiHAIBHUX TIPOBA/KeHb. Bucnoexu. BuokpeMieHo OCHOBHI eleMEHTH JIOCTiIKYBaHOI KaTeropii,
a came: KPUMiHATICTHYHA XapaKTepHCTUKA 3J0YKMHIB, BUNHEHNX TPAHCHAIIOHATBHIMH OPraHi30BaHUMU
3JIOUMHHUME YIPyHOBaHHsAMY; 30ip Ta aHaJi3 NEPBUHHUX JaHUX Ta BHeCeHHs iHbopmalii 10 €xuHoro
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PeecTpy Z0CY0BUX PO3CIIiLyBaHb; 00CTABHHU, SIKI M IJISATAIOTH 3'sICYBAHHIO ITijl YaC PO3CJIi Iy BAHHSI; THIIO-
Bi cotiui curyanii Ta BiANOBIAHI iM aJIrOPUTME il yIIOBHOBa)KEHUX 0Ci0; 0COOMMBOCTI B3aEMO/IiT OKPEMUX
iZIPO3/IJIIB IIPABOOXOPOHHUX OPraHiB; IMPOGMIIAKTUYHA AiSUIBHICTH YIOBHOBAKEHUX OCIO CTOCOBHO yCy-
HEHHSI TPUYMH i YMOB, SIKi CIPUSJIN BYNHEHHTO TPOTUTIPABHOTO JISTHHS; OPTaHi3aliiHO-TaKTHYHI aCTIEKTH
TIPOBE/IEHHS TTPOTIECYATBHUX /il Ta IHIINX 3aXOJIiB MOYATKOBOTO Ta TTOAJIBIIIOTO eTaIiB KPUMiHATBHOTO
MPOBA/UKEHHST; TAKTUYHI OTlepallii; 3aX0a1 MizKHAPOIHOTO CIIIBPOOITHUIITEA, 110 3ACTOCOBYIOTLCS TIijl Yac
PO3CJIiIyBaHHS 37I0YUHIB, BANHEHNX TPAHCHAIIOHAJIBHIMHI OPraHi30BaHUMU 3JI0YMHHUMU YTPYITyBaHHS-
MU; crenindika MiXKHAPOIHO-TIPABOBOI TOTIOMOTH i/l Yac PO3CJIiyBaHHS BU3HAUEHOI KaTeropii mpoTu-
[PaBHUX [is1Hb; 0COOIMBOCTI BUKOPUCTAHHSI CIIEIIAJIbHIX 3HAHD B JOCJIDKYBaHiil KaTeropil KpUMiHaJIb-
HUX IIPOBAJUKEHD; [iSUTHICTD YIIOBHOBAKEHNX OCI0 HA 3aKII0YHOMY €Talli KPUMiHAJIBLHOTO IIPOBAIKEHHSI.

KuouoBi citoBa: TpaHCHAIOHAIBHE OPraHi30BaHe 3JI0YMHHE YIPYTIOBAHHS, KDUMiHAJIBHI [TPABOTIOPY-
HIEHHS, METO/IMKA, PO3CJIilyBaHH, CJIijtui (PO3IIYKOBI) [Iii, IIJIAaHYBaHHS PO3CJIilyBaHHS.
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IDENTIFYING PRIORITY AREAS FOR COMBATING
CORRUPTION IN UKRAINE

Abstract. Purpose. The purpose of this article is to identify and characterize the priority areas in
combating corruption in Ukraine. Results. It is emphasized that each state has its own approach to
preventing the receipt or offering of undue benefits. For example, Italian carabinieri are required to wear
whiteglovesinall weather conditions, evenin extreme heat—not forappearance’s sake, but to draw attention
when they handle money, either receiving or concealing it. In the United States, police departments are
often housed in open-plan spaces where officers’ workstations are not separated by walls—sometimes only
by wooden or drywall partitions of about 1.5 meters in height. The department head has a glass-walled
office, and rooms for suspect interrogation, identification procedures, and other investigative actions,
while walled, are shared spaces accessible to all employees. It is determined that the top-priority measures
to counteract corruption should include efforts to restore public trust in government institutions, foster
asense of justice among citizens, and ensure the protection of whistleblowers to eliminate fear of retaliation
for reporting suspected corrupt practices. Conclusions. It is concluded that the foremost anti-corruption
measures should be as follows:

1. restoring public trust in state authorities, cultivating a sense of justice among citizens,
and guaranteeing whistleblower protection to eliminate fear of punishment for reporting suspected
corruption;

2. establishing effective reporting mechanisms for corruption-related offenses through public liaison
departments (hotlines, special phone lines), official websites, and electronic communication tools;

3. creating appropriate working conditions for public officials;

4. utilizing polygraph testing for candidates for public service positions;

5. implementing the “Transparent Office” program;

6. introducing automated document control systems in all state enterprises, institutions,
and organizations.

Key words: corruption prevention, public anti-corruption expertise, regulatory legal act, parliamentary
hearings, legislative initiative.

1. Introduction

The term "combating corruption” has long
been used by criminologists and other scholars.
Combating corruption is defined as any activity
within the sphere of social governance aimed
at reducing opportunities for the corruption
of social relations, ensuring the rule of law,
implementing other legal principles, promoting
the development of a democratic society,
and consolidating the rule of law (Mykhnenko,
2011, p. 54).

In Ukraine, specially authorized entities
have been established to combat corruption.
These include the prosecutorial authorities,
the National Police, the National Anti-
Corruption Bureau of Ukraine, and the National
Agency on Corruption Prevention. The latter
operate pursuant to the Law of Ukraine "On
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Prevention of Corruption” (Law of Ukraine On
Prevention of Corruption, 2014).

The system for preventing and combating
manifestations of corruption is based on
organizational and legal foundations, the core
of which is current anti-corruption legislation
(Kovbasyuk, Obolenskyi, Seryogin, 2012).
Modern legislation has attempted to anticipate
all possible variants of measures for preventing
and combating corruption in Ukraine. However,
this system does not function fully and therefore
requires supplementation and improvement. In
our view, it is necessary to start with normative
legal acts directly aimed at combating corruption
in Ukraine. Unfortunately, the National Anti-
Corruption Strategy for 2011-2015, approved
by the Decree of the President of Ukraine dated
October 21, 2011, No. 1001, did not become

© S. Oliinyk,2024
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an effective instrument of anti-corruption
policy. Consequently, the Law of Ukraine
"On the Principles of State Anti-Corruption
Policy in Ukraine (Anti-Corruption Strategy)
for 2014-2017," dated October 14, 2014, No.
1699-VII, was adopted (Law of Ukraine On
the principles of state anti-corruption policy
in Ukraine (Anti-corruption strategy) for
2014-2017, 2014). Later, on June 20, 2022,
the Law of Ukraine "On the Principles of State
Anti-Corruption  Policy 2021-2025," No.
2322-1X, was enacted (Law of Ukraine On
the principles of state anti-corruption policy
2021-2025, 2022).

2. General
Corruption

Regarding the prevention of receiving
undue benefits or gifts, the legislator has
stipulated the actions of an official in such
situations. Persons authorized to perform
the functions of state or local self-government
bodies, as well as persons equated to them, upon
receiving a proposal for an undue benefit or gift,
notwithstanding private interests, are obliged
to immediately take the following measures:

1. refuse the proposal;

2. if possible, identify the person who made
the proposal;

3. involve witnesses, if possible, including
among employees;

4. notify in writing their immediate
supervisor  (if available) or the head
of the respective body, enterprise, institution,
organization, or specially authorized entities in
the field of combating corruption.

In a situation where a person subject to
restrictions on the use of official position
and receiving gifts discovers in their official
premises or receives property that may
constitute an undue benefit or a gift, they are
obliged to immediately, but no later than one
working day, notify in writing their immediate
supervisor or the head of the relevant body,
enterprise, institution, or organization about
this fact.

An act is drawn up upon detection
of property that may constitute an undue benefit
or gift, signed by the person who discovered
the undue benefit or gift and their immediate
supervisor or the head of the relevant body,
enterprise, institution, or organization.

If the property that may constitute an undue
benefit or gift is discovered by a person who
is the head of a body, enterprise, institution,
or organization, the act on the detection
of such property is signed by that person
and the individual authorized to perform
the duties of the head of the respective body,
enterprise, institution, or organization in their
absence.

Problems of Combating

Let us turn to the views of scholars who
have addressed issues of combating corruption
in their works. Yu.V. Kovbasyuk, O.Yu.
Obolenskyi, S.M. Seryogin, and others consider
that the main task of the anti-corruption
system should be to form effective social control
institutions in society, including:

1. state control — a highly professional work
of all law enforcement agencies, especially their
specialized units; clear delineation of their tasks,
powers, and functions;

2. legislative control - improvement
of the legislative framework to combat crime,
corruption, and legal mechanisms;

3. public control — the right of society to
oversee the work of all branches and institutions
of power, including reporting, evaluating
performance, and applying influence measures
(Kovbasyuk, Obolenskyi, Seryogin, 2012).

Indeed, to effectively combat corruption-
related crimes, a comprehensive set of measures
from various directions is required to monitor
citizens’ activities within the state. Only
through close interaction and fostering a strong
moral consciousness among citizens is it
possible to halt and eliminate manifestations
of corruption.

Alongside the above, O. Banchuk proposes
the following measures to prevent corrupt acts:

1. a high level of awareness among
private individuals regarding the activities
of government bodies, i.e., providing proper,
complete, and reliable information to persons
who approach a certain local self-government
body or seek information about it, as one
of the main means of preventing corruption
offenses;

2. access to the relevant body. This implies
that the lack of full access to the local self-
government body, including services provided
by its employees, becomes a cause of corrupt
manifestations;

3. establishing reasonable time limits
for citizen services. That is, substantiated
and reasonable deadlines must be set for
the provision of relevant services, processing
citizen requests, and fulfilling other tasks;

4. proper internal control and effectiveness
of official investigations. The weakness
and underdevelopment of the internal control
function in local self-government bodies are
among the general problems of organization
and activity of public administration in Ukraine,
significantly affecting the state of corruption.
Its inefficiency manifests in the absence, in most
government bodies, of the obligation to control
compliance with professional ethics and anti-
corruption legislation by their employees;

5. simplification of service provision
procedures.  This involves introducing
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a comprehensive administrative procedure
based on the "one-stop shop" principle;
integrated services (where a person receives
all or most common services at one location
on a given administrative-territorial level);
citizens’ reception during working hours;
on-the-spot payment for services, etc.;

6. transparency of service provision. This
includes placing informative and accessible
information stands in local self-government
premises regarding citizens’ rights
and the specifics of their implementation;

7. reduction of personal contact between
officials and citizens (for example, the use
of email for submitting inquiries and providing
responses thereto) (Banchuk, 2012).

In our view, the primary measures to combat
corruption should focus on restoring public trust
in state authorities, fostering a sense of justice
among citizens, and ensuring the protection
of whistleblowers in order to eliminate the fear
of punishment for reporting suspected corrupt acts.

Access to information is an essential
tool for conducting investigative journalism
and stimulating civic engagement in
the anti-corruption sphere. A positive step
towards combating crimes envisaged by
Article 368 of the Criminal Code of Ukraine
was the legislative enshrinement of public
participation in anti-corruption measures, in
particular Article 21 of the Law of Ukraine "On
Prevention of Corruption.” Accordingly, public
associations, their members or authorized
representatives, as well as individual citizens, in
activities aimed at preventing corruption, have
the right to:

1. report detected facts of corruption or
corruption-related offenses, actual or potential
conflicts of interest, to specially authorized
anti-corruption entities, the National Agency,
managementorotherrepresentativesof the body,
enterprise, institution, or organization where
such offenses were committed or whose
employees have a conflict of interest, as well as
to the general public;

2. request and receive from state bodies,
authorities of the Autonomous Republic
of Crimea, and local self-government bodies, in
the manner prescribed by the Law of Ukraine
"On Access to Public Information,” information
concerning anti-corruption activities;

3. conduct or commission public anti-
corruption expertise of regulatory legal acts
and draft regulatory legal acts, submit proposals
based on the expertise results to relevant
authorities, and receive information from
these authorities regarding the consideration
of submitted proposals;

4. participate in parliamentary hearings
and other events on anti-corruption issues;
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5. submit proposals to legislative initiative
entities aimed at improving the legislative
regulation of relations arising in the field
of corruption prevention;

6. conduct or commission research,
including scientific and sociological studies, on
corruption prevention issues;

7. carry out activities to inform the public
on corruption prevention matters;

8. exercise public control over
the enforcement of laws in the area of corruption
prevention, using forms of control not
prohibited by law;

9. undertake other measures for corruption
prevention not prohibited by law [1, p. 2056].

Furthermore, public associations, as
well as natural and legal persons, cannot be
denied access to information concerning
the competence of subjects implementing
anti-corruption measures, as well as regarding
the main directions of their activities.

The above-described public activities
related to exposing and reporting crimes must
be safe. Citizens should be confident that
they will not face any danger for reporting
corruption-related offenses.

Although  the legislator  seemingly
guarantees such safety, including the possibility
of anonymous reporting of crimes, the desired
effect has yet to be achieved.

A significant step in improving the anti-
corruption system was the adoption of the Law
of Ukraine dated May 13, 2014, No. 1261-VII
"On Amendments to Certain Legislative Acts
of Ukraine in the Field of State Anti-Corruption
Policy in Connection with the Implementation
of the Action Plan on the Liberalization
of the Visa Regime for Ukraine by the European
Union." According to this law, protections for
whistleblowers of corruption were strengthened,
in particular:

1. the burden of proof in cases involving
repressive  measures  against  informants
(whistleblowers) was shifted to the defendant;

2. the possibility to report corruption
anonymously, including through dedicated
hotlines, was legally enshrined;

3. the obligation of state authorities to
establish mechanisms for receiving and verifying
reports of corruption (including anonymous
reports) was introduced (Law of Ukraine
On Amendments to Certain Legislative Acts
of Ukraine in the Field of State Anti-Corruption
Policy in Connection with the Implementation
of the Action Plan on the Liberalization
of the Visa Regime for Ukraine by the European
Union, 2014).

Importantly, since May 2011, Ukraine has
been operating under the Law "On Access
to Public Information,” which has been
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recognized as one of the best in the world in
terms of regulation. Subsequently, important
amendments were made to several legislative
acts to align them with this law and the Law
of Ukraine "On Information" (new edition).
Nevertheless, practical implementation of new
provisions concerning access to information
remains low; actual access opportunities
are limited; instances of  unjustified
denial of information access or failure to
publish information proactively are not
uncommon; and effective state control over
the implementation of the right to access public
information is absent.

Scholars such as Yu.V. Kovbasyuk, O.Yu.
Obolenskyi, S.M. Seryogin, M.M. Bilynska,
and others classify measures for preventing
and combating corruption in the civil service
into the following areas:

1. Adaptive - aligning
the structure of Ukraine's civil service with
the recommendations and standards of EU
member states;

2. Transparency and publicity — ensuring
openness in the hiring of civil servants, decision-
making through competitions, etc.;

3. Punitive — establishing an effective
anti-corruption system whereby committing
corruption offenses inevitably results in
responsibility for the perpetrators, with
negative social and official consequences;

4. Organizational and managerial — for
example, legislative definition of procedures
for decision-making, control over the accuracy
of civil servants’ declarations of income
and expenses;

5. Legal — unification of normative legal
acts in the field of Ukraine's civil service;

6. Preventive ~ —  preventing  social
prerequisites of corruption and eliminating
causes of corrupt acts;

7. Socio-economic — creating a system
of social relations in which lawful behavior
of public servants is socially prestigious
and  beneficial (Kovbasyuk, Obolenskyi,
Seryogin, 2012).

There are many ways to prevent corruption,
among which the majority involve reporting
corruption offenses through: public liaison
departments (hotlines, special telephone lines),
official websites, electronic communication
means, creating appropriate working conditions
for officials, and institutions for control, among
others.

3. Creating Appropriate Conditions as
an Anti-Corruption Measure

Creating  appropriate  conditions  is
considered the safest and most cost-effective
anti-corruption measure. There are various
ways to implement it, including;

1. establishing adequate organizational
and material working conditions;
2. guaranteeing and  ensuring  social

protection for civil servants;

3. providing an appropriate level of financial
remuneration, among others.

However, ensuring these conditions does
not guarantee that a civil servant will refrain
from the temptation to accept undue benefits;
it only makes it possible to minimize such cases.

As a means to achieve this goal, we propose
utilizing the positive experience gained from
implementing the "Transparent Office” program,
which was launched in 2009 in Vinnytsia as
an experimental project and received a positive
evaluation from the Council of Europeasthebest
practice in the provision of administrative
services to citizens.

Accordingtothisprogram,the Administrative
Services Center "Transparent Office” was
established in Vinnytsia as a working body
of the city council executive committee, where
administrative services are provided through
an administrator interacting with the service
providers. An integral part of the Center is
a unified permitting center, which organizes
the issuance of permit documents in accordance
with the Law of Ukraine "On the Permitting
System in the Sphere of Economic Activity." The
Center unites representatives of administrative
bodies, administrators, state administrators,
and state registrars to ensure interaction among
all participants of the Center in achieving its
goals.

The Center was created with four main
objectives:

1. organizing the receipt and registration
of applications and petitions from applicants
for the subsequent legal formalization
of the conditions for the exercise of their rights,
freedoms, and legitimate interests upon their
request;

2. forming permitting cases, conducting
registration actions, creating, maintaining,
and storing registration files of business entities,
and organizing document flow to ensure quality
administrative services for applicants;

3. developing and applying methods
and tools to minimize and eliminate corruption
threats that may arise during interactions
between applicants and administrative bodies;

4. simplifying and optimizing the system
of administrative service provision to applicants
(Regulations on the Center for Administrative
Services "Transparent Office,” 2020).

Furthermore, paragraph 1.9 of the General
Provisions states that officials and employees
of the Center’s participants ensure compliance
with and implementation of the Quality Policy,
Anti-Corruption  Policy, and Information
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Security Policy approved by the Vinnytsia City
Council.

The general principles governing the work
of the Center’s participants are:

1. accessibility of services for all natural
and legal persons;

2. adherence to service provision standards;

3. compliance of service fees with legislative
requirements;

4. openness and transparency;

5. clarity of procedures;

6. prompt resolution of issues;

7. ensuring applicants’ access to
information on the status, progress, and results
of consideration of their requests.

A distinctive feature of the Centers is
the presence of transparent glass walls in offices
providing permit services. Citizens are received
exclusively by electronic queue.

We consider the introduction of these
provisions into all areas of public service as
the most necessary next step in the fight against
Ukrainian corruption. Corruption offenses
have so deeply entrenched themselves in
our mentality over many years that the term
“Ukrainian corruption” has become, in fact,
justified.

A positive outcome will result from
implementing these principles in the judicial
and law enforcement spheres.

As is known, judges’ chambers are located
separately from courtrooms and common
areas and also serve as deliberation rooms.
However, practice shows that unauthorized
persons, whose goal is to obtain and provide
undue benefits to influence court decisions,
have access to these premises and chambers.
Often such persons are defense attorneys,
including lawyers. There is even an unofficial
saying: “A good lawyer is a good middleman.”
Sometimes the aforementioned goal is
realized in the judge’s chamber (deliberation
room) precisely during the period between
the judge’s entry into the deliberation room
and the announcement of the court’s decision.
Media outlets have repeatedly reported cases
of hundreds or thousands of units of foreign
currency found in judges’ robes. Also known are
cases of interference with the automated system
for the distribution of criminal cases among
judges aimed at obtaining undue benefits.

Accordingly, it is proposed to introduce
the use of transparent glass walls in judges’
deliberation rooms and offices to prevent
interference by external interested parties
in the adoption of procedural decisions
and in the resolution of proceedings on
the merits. However, such glass must be
equipped with anti-eavesdropping systems to
ensure confidential discussions and voting.
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These measures would facilitate the proper
administration of criminal and other forms
of justice and safeguard the rights and legitimate
interests of participants in judicial proceedings.

Similar measures may be implemented in
prosecutorial offices with minor adjustments.
All workspaces in prosecution offices should
have transparent walls, except for one or two
rooms designated for investigative actions, such
as identification parades, forensic examinations,
etc. A similar but more differentiated approach
can be introduced in the structural subdivisions
of the National Police.

Each country has its own methods
of preventing the offering or acceptance
of undue benefits. For example, Italian
carabinieri are required to wear white gloves in
all weather conditions, even in extreme heat—
not for aesthetic reasons. The rationale is that
such gloves draw greater attention to the officer
when he receives or places money into his
pocket. In the United States, police departments
are located in large open spaces with no walls
between workstations—only partial wooden or
drywall partitions of about 1.5 meters in height.
The department head occupies a quasi-office
with glass walls. Rooms for interrogations,
suspect identifications, and other investigative
procedures, which have regular walls, are shared
and accessible to all personnel.

In our opinion, the office of an investigator
of the National Police of Ukraine should remain
isolated until the standard layout of police
station buildings is comprehensively reformed.
Practice shows that in many Ukrainian cities,
it is not uncommon for parties to proceedings,
their parents, relatives, and other persons to
queue outside an investigator’s office, waiting
to be called in. At times, co-perpetrators
of a criminal group must be kept in separate
corners of the hallway to prevent them
from coordinating their testimonies, due
to the absence of designated facilities.
Unlike prosecutors, investigators are solely
responsible for conducting investigative actions
and adopting procedural decisions in criminal
proceedings. Therefore, their offices should
remain isolated for the time being, albeit with
a mandatory long-term objective of aligning
with Western standards.

Another preventive anti-corruption measure
aimed at avoiding the acceptance of offers,
promises, or undue benefits by public officials
is the introduction of an automated document
management control system— “Megapolis”—in all
state enterprises, institutions, and organizations.
This system has been in use by the Main
Department of the Civil Service of Ukraine
for many years. Its core principle is that any
document (e.g,, a citizen’s request) submitted to
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a public institution remains in the registry office
throughout the entire processing period. Only
a scanned copy of the document is transmitted
between the office of the institution’s head
(who assigns it for execution) and the relevant
executors. The movement of this copy is recorded
down to the second. In the electronic database,
it is possible to track when the document was
received and how much time each individual
employee spent processing it. Each executor
affixes their electronic signature. At the final
stage, the completed paper response is signed
only by the institution’s head and then sent to
the applicant (whether an individual or a legal
entity).

This system enables tracking which
employees exceeded the execution deadline for
a specific document, thus providing grounds for
establishing whether the delay was intentional
and whether it was aimed at soliciting undue
advantage. The exact time and list of individuals
who accessed the document facilitate
the identification of corruption schemes
and their participants. For example, when
combined with the analysis of communication
channels, the system allows the determination
of the precise sequence of events: whether
the corruption initiator first contacted a specific
executor, or whether the executor, having
received the document for processing, decided
to solicit an undue benefit and then reached out
to the initiator.

4. Conclusions

Therefore, the primary measures to
counteract corruption should include:

1. efforts to restore public trust in state
authorities, foster a sense of justice among
citizens, and ensure whistleblower protection
to eliminate fear of retaliation for reporting
suspected corrupt acts;

2. the establishment of mechanisms for
reporting corruption-related crimes through
public relations units (hotlines, special
telephone lines), official websites, and electronic
communication channels;

3. the creation of appropriate working
conditions for public officials;

Cepeiii Onivinux,

4. the wuse of polygraph testing for
candidates applying for public office;

5. the implementation of the "Transparent
Office" program;

6. the introduction of an automated
document flow control system in all state
enterprises, institutions, and organizations.
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BU3HAYEHHS IPIOPUTETHUX HAIIPAMIB IPOTUIIi KOPYIILIIT

B YKPAIHI

Anorauis. Memoto CTaTTi € BUBHAYUTH Ta OXAPAKTEPU3YBATU IPIOPUTETHI HATIPIMU TIPOTU/IIT KOPYTI-
i B Ykpaini. Pesyasmamu. Harosomeno, 1o y KosKHiil fepskasi € BracHuii crnoci6 sanobirants oaep-
JKaHHIO0 00 HaJlaHHIO HenpaBoMipHoi Buroau. Hanpukiaz, itaniiicbki kapabitnepu B Oyib-sKy IIOPY POKY
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3a Oy/Ib-5IKOI MOTOJIN, HABITH Y CIIEKY, 3MYIIIEH] TIPAIOBATH B OLIMX PYKaBUYKAX aX HisK HE JIJIsl TApHO-
ro Burssisy. Biaga BBakae, 1o tak noJineiicbkuil npuseprae 1o cebe Oisiblie yBaru, Koau 6epe B PyKu
rpomii abo kaaze ix 7o kumeni. Y CIIA nosineiichki BiUTITKH PO3TAIIOBYIOTHCS B 3arajlbHIX BEJTHKUX
MPUMIIIEHHSIX, e MisK pOOOYMMHU MiCIIIMU MPAIliBHIKIB B3araji HeMae CTiH, iHO/I JIHIIe TBTOPaMeTPo-
Bi ;epes’siHi uu TimcokapTomHi meperopoaku. IIloch cxoxke Ha Kabinet, ame 31 CKISHUMHI CTiHAMH, Ma€
HavanbHUK Biaiay. Kabiner as 0MuTiB mig03ploBaHuX Ta BII3HAHHSA 0COOM, IHITMX CIYKX il 31 3BU-
YaiiHUMK CTiHAMM 1 € KabiHeTOM 3araJbHOTO KOPUCTYBAaHHS I BCIX CIiBPOOITHUKIB. BusHavyeno, 1o
[EPUIOYEPrOBUMHU 3aXO0aMHU 100 MPOTHIIl KOPYILil Mae OyTu AisUIbHICTD 1IOAO BiHOBJIEHHS HOBipH
rpOMa/IsiH JI0 OPraHiB JEPKABHOI BJIAJIU, BUXOBAHHS B IPOMA/SIHAX BIIUYTTS CIPABEIIUBOCTI, 3abe3Ie-
yeHHst 6e3IeKy BUKPUBAYiB 3 METOIO JIKBiaIli crpaxy OyTH MOKapaHNM 3a MOBIIOMJIEHHS TIPO MiZI03PY
B KOPYMIIHHUX TiSTHHSIX. Bucnosku. 3pobieHo BICHOBOK, MEPITOYEPTOBUMH 3aX0JAMH OO TTPOTUIT
KopyIiii MaroTh 6yTu: 1) AisSUIbHICTD I0/I0 BiIHOBJIEHHS JOBIPU IPOMAJISIH JI0 OPTaHiB JePKaBHOI BJIA/HU,
BIXOBAHHSI B TPOMA/ISTHAX BIYYTTsI CIIPABEIMBOCTI, 3a0e3medeHHs Ge3MeKn BUKPUBAYIB 3 METOIO JIIKBi-
natiii crpaxy OyTH MOKapaHUM 3a [OBIIOMJIEHHS TIPO MiZ03PY B KOPYIIIHHIX TiSHHSIX; 2) HANArO/KEHHsI
CXeMH MOBIIOMJICHHS TIPO 3JI0YMH KOPYIILHHOI CIIPSMOBAHOCTI 1IJISIXOM BUKOPUCTAHHS: Bi/I/i/iB 3B’ 43Ky
3 TPOMAJICHKICTIO (rapsAdux JiHii, crermiaabHux TenedOHHUX AiHii), odiriiinux Beb-caiiTiB, 3aco6iB eek-
TPOHHOTO 3B'I3KY; 3) CTBOPEHHS HAJIeKHUX YMOB POOOTH Cay:KO0BUX 0Ci0; 4) BUKOPUCTAHHS MOJIrpa-
a 7 TIepeBipKE KaHAWIATIB Ha JepKaBHi mocaan; 5) 3ampoBaskerts mporpamu «IIposopuit odicy;
6) 3ampoBa/KEHHS B YCiX JlepKaBHUX MiIIPUEMCTBAX, YCTAHOBAX Ta OPraHi3allisx aBTOMATU30BaHOI CUC-
TeMU KOHTPOJTIO 32 TOKYMEHTOOBITOM.

Kiouosi ciioBa: 3a100iraHHst KOPYIIIIii, (POMajicbKa aHTHKOPYII[IHA eKCIIePTH3a, HOPMATHBHO-IPa-
BOBHII aKT, apJaMeHTChKI CJyXaHHAX, 3aKOHO/[aBYa iHilliaTHBa.
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CLASSIFICATION OF PERSONS WHO COMMIT
TRAFFIC SAFETY CRIMES: FROM OCCASIONAL
VIOLATORS TO REPEAT OFFENDERS

Abstract. Purpose. In the modern context of rapid growth in the number of vehicles and increasingly
complex transport infrastructure, the present research is dedicated to developing a classification
of individuals who commit traffic safety crimes. The classification of offenders can serve as a foundation for
elaborating countermeasures. The study aims to create a typology of offenders to analyze the effectiveness
of preventive measures and the system of legal responsibility.

The research methodology is based on a comprehensive approach that includes statistical data
analysis for 2020-2025. The study incorporated psychological profiling methods, sociological surveys
among active road users, content analysis of court cases, and a comparative legal analysis of domestic
legislation and regulatory acts of EU countries regarding responsibility for traffic violations. Results.
The research aims to create a model for classifying offenders. Legal criteria (form of guilt, repetition,
recidivism), psychological characteristics (risk-taking tendencies, impulsivity, aggressiveness), social
factors (influence of reference groups, professional deformation), and situational variables (stress, fatigue,
use of psychoactive substances) were considered. The developed classification aims to assess the probability
of subjects committing repeated offenses. The analysis showed that occasional violators constitute 65%
of the total number. Systematic violators and repeat offenders account for 23% and 12%, respectively,
responsible for 78% of fatal accidents®. The research indicates that the psychological profile of an offender
can be a factor in analyzing the likelihood of reoffending. Individual psychological characteristics,
social environment, and previous experience influence the formation of behavioral patterns of violators.
Conclusions. Based on the research results, the development of targeted preventive measures for
different categories of violators is being considered. The results indicate the possibility of implementing
psychological correction programs for individuals at risk of aggressive driving, modernizing the system
of automatic violation detection, and revising the driver training system. The proposed classification
can be used to analyze road safety programs and the system of legal responsibility. Further research may
focus on developing algorithms for identifying potential systematic violators and analyzing individualized
preventive measures.

Key words: road safety, classification of offenders, typology of criminals, recidivism, traffic rules,
psychological profiling, preventive measures, differentiated approach, legal responsibility, aggressive
driving, road traffic accidents.

1. Introduction In the context of modern realities, there

In the modern conditions of rapid growth
in the number of vehicles on Ukrainian roads,
traffic safety remains one of the most pressing
problems for society. Statistical data show that
during 2020-2025, over 160,000 road traffic
accidents are recorded annually, resulting in
approximately 3,500 deaths. There is critical
relevance to the problem of ensuring road safety,
and there is an urgent need for a comprehensive
study of individuals who commit related
offenses.

© N. Riabykh,2024

is an emphasized need for a fundamental
rethinking of approaches to preventing road
traffic crime amid transforming transport
infrastructure and implementing innovative
technologies in the automotive industry.
The novelty of the present research
lies in developing, for the first time in
domestic legal science, a comprehensive
typology of traffic safety offenders with
the integration of legal, psychological,
social, and economic factors.
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Creating a scientifically based classification
of individuals who commit traffic safety crimes
is crucial for shaping an effective system
of preventive measures aimed at significantly
reducing the level of such offenses. Proper
classification of traffic rule violators is a key
element for developing effective programs for
preventing road traffic accidents.

In this regard, the purpose of the work is
to achieve a significant reduction in the level
of traffic offenses through the following research
tasks: 1) conduct a critical analysis of existing
scientific approaches to classifying traffic
rule violators; 2) determine key criteria for
a comprehensive typology of individuals who
commit traffic safety crimes; 3) develop a multi-
level classification of such persons; 4) propose
differentiated preventive measures for each
category of violators.

Itshouldbenotedthatapplyinganintegrative
approach to research methodology encompasses
the analysis of statistical data from the National
Police of Ukraine, the State Statistics Service,
and materials from judicial practice for
2020-2025. Several factors influence the choice
of research methods, among which historical,
comparative-legal, statistical, and systemic-
structural methods of scientific inquiry were
applied. The empirical basis of the research
consists of the results of surveys of law
enforcement officers and an in-depth analysis
of 500 criminal proceedings under Articles
286-291 of the Criminal Code of Ukraine. The
logic of presenting the researched material is
built on the principle of "from general to specific":
first, the conceptual, theoretical foundations
of classifying criminals in the field of traffic
safety are highlighted, then the specifics of each
category of offenders — from situational violators
to malicious recidivists — are analyzed in detail,
followed by theformulationofscientificallybased
practical recommendations. A comprehensive
classification ~ of  traffic  rule  violators
allows for the systematization of scientific
knowledge about them and the development
of differentiated approaches to counteracting
different types of offenses. Prospects for further
research lie in developing innovative risk
assessment models and preventive measures for
each category of traffic rule violators.

2.Theoretical foundations for
the classification of traffic safety offenders

In modern conditions, the classification
of persons who commit crimes in the field
of traffic safety has fundamental theoretical
and practical significance for criminology,
criminal law, and law enforcement activities.
Research results have shown that the scientific
literature presents various approaches to
such classification, reflecting the complexity
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of the problem and the multiplicity of criteria
that can serve as a basis for typology (Ivanov,
2022). This conclusion is reflected in numerous
studies by domestic scientists (Petrenko, 2021).

It was found that one of the key problems
is the multidimensionality of approaches to
classifying violators of traffic rules. Classification
by the subjective aspect of the act provides
for the distinction between persons who act
intentionally and those who act negligently
(Kovalenko,  2023).  Scientific  research
substantiates the distinction of an additional
category — criminals with a mixed form of guilt,
when a person deliberately violates traffic
safety rules but frivolously expects to prevent
socially dangerous consequences (Shevchenko,
2022). Studies of the psychological mechanisms
of the formation of drivers' illegal behavior are
presented in works (Bondarenko, 2021).

The analysis showed the following:
scientific literature proposes the differentiation
of violatorsinto professional driversand amateur
drivers, based on the fact that for the former,
driving a vehicle is a professional activity,
and for the latter — a means of transportation
(Lysenko, 2022). Research from 2021-2023,
conducted by the Research Institute for
the Study of Crime Problems named after
Academician V.V. Stashis, demonstrates
that among people who committed crimes in
the field of traffic safety, professional drivers
constitute approximately 43%, and amateur
drivers — 57% (Stashis, 2023). Statistical data
indicate a significantly higher level of legal
culture among professional drivers compared to
amateur drivers (Melnyk).

It should be noted that an important
role is played by the system of criteria for
classifying criminals in the field of traffic
safety, which are characterized by significant
variability. Modern research identifies five
main criteria: the degree of social danger
of the act, the form of guilt, the motive for
the violation, the systematic nature of offenses,
and the presence of recidivism (Sydorenko,
2021). Scientists add two additional parameters
to this typology: the state of the person during
the commission of the crime (in particular,
the presence of alcohol or drug intoxication)
and the level of driving skill (Kravchuk,
2023). The scientific community substantiates
the effectiveness of a comprehensive multi-level
classification that integrates criteria such as age,
driving experience, and psychophysiological
characteristics of the person (Pavlenko, 2022).

Based on the conducted research, it can be
concluded that there are a number of factors
that affect the effectiveness of implementing
a scientifically based classification of persons
who commit crimes in the field of traffic safety.
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Research results have shown that the value
of such classification lies in the possibility
of individualizing preventive  measures
according to the category of the violator
(Romanov, 2021). Scientific research proves
that a differentiated approach to preventing
violations of traffic rules demonstrates
significantly higher effectiveness compared to
general preventive measures aimed at all road
users (Antonenko, 2022). Thus, the research
results confirm the need to develop this
concept with an emphasis on the importance
of implementing specialized prevention
programs for different typological groups
of violators (Fedorenko, 2023). Statistical
data from the National Police of Ukraine for
2020-2025 confirm that the implementation
of targeted prevention programs for high-risk
categories of drivers provided a reduction in
the level of recidivism among them by 27%
(Bilenko, 2023). In summary, the prospects
for further research lie in the development
of an integrated system of preventive measures
based on a detailed typology of traffic rule
violators (Honcharenko, 2022).

2.Random Traffic Rule Violators

In modern conditions, the problem of random
traffic rule violators requires special attention in
the context of classifying criminals in the field
of traffic safety (Kovaliov, 2021, pp. 45-47). Their
defining characteristic is the lack of systematic vio-
lations and the presence of situational factors that
led to illegal behavior. Random violators usually
have positive social characteristics, are not inclined
to systematically violate traffic rules, and commit
illegal acts under the influence of special circum-
stances (Shevchenko, 2022, pp. 112).

Research results showed that random
violators demonstrate a number of characteristic
features. First, their actions are marked by
the absence of criminal intent — violations
of rules occur due to inattention, insufficient
concentration, or gaps in knowledge
of certain regulatory requirements (Petrenko,
2023). Such violations often occur due to
a temporary decrease in the driver's attention,
with  psychophysiological factors playing
an important role in this process (Ivanchenko,
2022). Second, these individuals are mostly
characterized positively in the social aspect,
have stable employment, and a clean legal
history. Social adaptation is a typical feature
of random violators, complemented by a high
level of social responsibility of such persons in
everyday life (Kovalenko, 2021). Third, their
violations have a singular, non-systemic nature —
in the past, they were not held administratively
liable for traffic violations. It was found that
their behavior is often influenced by external
factors — they act under the pressure of stressful

situations, physical exhaustion, or in emergency
circumstances (Bondarenko, 2023). Situational
factors most often cause rule violations in this
category of persons.

The analysis showed the following: typical
violations committed by random violators
include failure to maintain a safe distance
between vehicles, exceeding the speed limit
within 20-30 km/h, technically incorrect lane
changes, and minor violations of intersection
rules  (Sydorchuk, 2022). Comprehensive
studies by the M.S. Bokarius Institute
of Forensic Examinations show that such
violations constitute approximately 65% of all
recorded traffic rule violations, but only 23%
of them lead to traffic accidents with serious
consequences (Mykhailenko, 2021). Research
has revealed significant regional differences in
the structure of such violations.

Data confirms that for the period 2020-2025,
certain trends are observed regarding
the category of random violators. Official
information  from the National Police
of Ukraine indicates that in 2020, random
violators constituted about 72% of the total
number of persons who committed traffic rule
violations that caused accidents (Pylypenko,
2021). In 2022, this indicator decreased to 68%,
and as of 2024, to 65%. This indicates a gradual
increase in the effectiveness of preventive
measures and the general driving culture in
society.

Itshouldbenoted thatoneofthekeyproblems
is the development of effective preventive
measures for random  violators. They
demonstrate  the  highest  susceptibility
to preventive measures of an educational
and explanatory nature (Danylenko, 2022). For
random violators, information and awareness
campaigns aimed at increasing awareness
about traffic rules and the consequences
of their violation are most effective (Kuzmenko,
2023). Research results showed that among
individuals who completed specialized training
courses after committing a random violation,
the rate of repeated violations is only 8%,
while among those who limited themselves to
formal payment of fines, this figure reaches 22%
(Savchenko, 2022).

Thus, research results confirm that random
traffic rule violators constitute aseparate, clearly
identified category of individuals with specific
characteristics and behavioral determinants
(Melnychenko, 2023). Based on the conducted
research, it can be concluded that effective
prevention of violations in this category
requires an individualized approach with
an emphasis on educational and informational
measures (Honcharenko, 2022). In summary,
it should be noted that there is a positive
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dynamic in reducing the share of random
violations in the overall structure of traffic rule
violations, indicating the potential effectiveness
of implemented measures. Prospects for further
research lie in the development of specialized
prevention programs for different subcategories
of random violators, taking into account
their psychological and social characteristics
(Fedorenko, 2023). Further improvement
of the legal framework and preventive practices
should take place considering the psychological
mechanisms of deviant behavior formation.
3.Systematic Violators of Traffic Rules

In modern conditions, the problem
of systematic violators of traffic rules is becoming
particularly acute. Unlike occasional violators,
systematic violators are characterized by regular
commission of offenses in the field of traffic
safety. Systematic violators are considered to be
those who have been subject to administrative
liability for traffic violations three or more
times within a year (Petrenko, 2023). Such
individuals demonstrate a persistent tendency
to ignore established norms and rules. The
relevance of the study lies in the fact that
systematic violators pose a significant threat
to road safety, as the probability of them
committing a crime with serious consequences
increases substantially with each new offense
(Ivanova, 2022).

Research  results have shown that
the behavior of systematic violators is
characterized by a pronounced disregard for
safety rules. Studies by the All-Ukrainian
Research Institute of Road Safety Problems
(2023) determined that the most common
violations  among  such  persons  are:
systematic speeding (72% of the total number
of violations), driving through red lights (58%),
violation of overtaking rules (41%), and driving
under the influence of alcohol or drugs (37%)
(Kovalenko, 2023). Additional studies found
that about 45% of such violators also regularly
neglect the use of seat belts (Bondarenko,
2023).

The analysis showed the following: stages
of development of systematic traffic rule
violations have a clear gradation. The initial
stage is characterized by episodic violations (1-2
times per year), mainly in the form of speeding
and improper parking. At the middle stage,
regular violations (3-5 times per year), ignoring
traffic signs and manifestations of aggressive
driving are observed. The advanced stage is
marked by frequent violations (6-10 times per
year) of a serious nature, including driving
while intoxicated (Shevchenko, 2022). Studies
demonstrate that the critical stage manifests
itself in systematic gross violations (more than
10 times per year) and complete disregard
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for the rules and safety of other road users
(Lysenko, 2023).

Thus, the purpose of this work is to study
the psychological portrait of a systematic
violator, which has distinct features. Studies
have found that such individuals often show
signs of an immature personality prone to risk-
taking and sensation-seeking (Pavlenko, 2022).
They demonstrate low levels of self-regulation,
impulsivity, aggression behind the wheel,
and disregard for the safety of other road users.
A strong egocentrism and lack of empathy also
play an important role (Karpenko, 2023). It has
been established that such persons significantly
underestimate the risks of their own behavior
on the road (Didenko, 2022).

The research results demonstrated that
there are a number of factors that influence
the formation of systematic violations. The
causes of systematic violations are complex
and include both psychological and social
factors (Mykhailenko, 2023). Economic factors
and insuflicient legal education also have
a significant impact. Research has revealed that
the key problems are the feeling of impunity
due to the imperfect control system, low level
of legal culture, personal traits of the violator
(risk-taking, impulsivity), and the influence
of the social environment, in particular,
imitating the behavior of other drivers
(Stepanenko, 2022). Statistical data from
2022-2025 indicate that systematic violators
constitute approximately 25% of the total
number of drivers, however, they account
for about 62% of all serious road accidents
(Semenko, 2023).

Based on the conducted research, it can be
concluded that systematic violators of traffic
rules constitute a special category of offenders,
characterized not only by the regularity
of committing illegal actions but also by specific
psychological features of personality (Vasylieva,
2022). Such systematic violations require
a targeted approach to preventive measures,
taking into account the psychological portrait
of the violator.

Thus, the research results confirm
the necessity of developing a differentiated
approach to systematic violators, which
will include not only strengthening control
over compliance with traffic rules but
also psychological correction work aimed
at increasing the level of self-regulation
and responsibility (Fedorchuk, 2023). The
formation of a new driving culture should be
based not only on the fear of punishment but
also on the internal awareness of the value
of safety for all road users.

Systematic ~ violators — require  special
attention from law enforcement agencies
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and society as a whole. The effectiveness
of combating such violations directly depends
on a comprehensive approach that takes into
account all aspects of the problem — from
legislative regulation to psychological work
with potential violators (Honcharenko, 2022).

In summary, preventive work with
systematic violators should be built on
the principle of early diagnosis of the tendency
to violations and timely intervention
at the initial stages of the formation of systematic
behavior (Klymenko, 2023). Early detection
and correction of deviant behavior of drivers
can significantly reduce the risk of episodic
violations turning into systematic ones.

Prospects for further research lie in
the development and testing of specialized
psycho-correctional programs for systematic
violators, improvement of the monitoring
system and early diagnosis of the tendency to
systematic violations, as well as in the study
of the effectiveness of various preventive
strategies taking into account the psychological
characteristics of this category of offenders
(Zakharchenko, 2023).

4.Criminals by Negligence

In  modern conditions, criminals by
negligence constitute a significant proportion
of individuals who commit crimes in the field
of traffic safety. This category includes persons
who violated traffic safety rules without intent
to cause socially dangerous consequences, but
due to recklessness or negligence allowed such
consequences to occur. Negligent attitude
toward the consequences of one's action is
a key characteristic of this category of offenders
(Petrenko, 2022).

According to the provisions of the Criminal
Code of Ukraine (Criminal Code of Ukraine,
2001), crimes of negligence in the field
of traffic safety can be committed in two forms:
criminal presumption or criminal negligence.
In  criminal  presumption, the person
foresees the possibility of socially dangerous
consequences of their action but frivolously
counts on their prevention. In contrast, in
criminal negligence, the person does not foresee
the possibility of such consequences, although
they should have and could have foreseen them
with proper attention (Kovalenko, 2023).

Criminal Presumption

Criminal ~ presumption as a form
of negligence is characterized by the following
defining features (Shevchenko, 2021):

* Person's anticipation of the possibility
of dangerous consequences

* Frivolous calculation for their prevention
without sufficient grounds

* Overestimation of one's driving skills or
technical capabilities of the vehicle

e Most often observed with deliberate
speeding or performing dangerous maneuvers

Criminal Negligence

Criminal negligence has the following
characteristics (Melnyk, 2022):

e Failure to foresee the
of socially dangerous consequences

e The presence of a duty and real
opportunity to foresee such consequences

* Manifested through inattention,
distraction, diversion from driving

» Typically observed with
control over the road situation

Mixed Form of Guilt

The mixed form of guilt is characterized by
(Sydorenko, 2023):

possibility

insufficient

 Intentional violation of established
traffic safety rules
* Negligent attitude toward possible

consequences of such violation

e Combination of conscious violation
of rules with unawareness of probable severe
consequences

e Most characteristic of drivers who
knowingly violate rules but do not assume or
desire severe consequences

Factors that influence the commission
of a crime by negligence are divided into

objective and  subjective  (Bondarenko,
2021). Objective factors include adverse
road conditions, technical malfunctions

of the vehicle, and sudden changes in the road
situation. Subjective factors include physical
and psychological fatigue of the driver, sickly
condition, use of medications that affect
reaction speed and concentration of attention,
and insuflicient experience in driving a vehicle.

Statistical data for the period 2020-2025
show that crimes of negligence constitute
approximately 82% of the total number of crimes
in the field of traffic safety (Derzhavna Sluzhba
Statystyky Ukrainy, 2025). In 2020, their
share reached 85%, and in 2025 it decreased
to 79%. These changes occurred in parallel
with the implementation of comprehensive
preventive measures.

Among criminals by negligence in the field
of traffic safety, 63% are individuals aged 18
to 35 years, 28% - individuals aged 36 to 50
years, and 9% - individuals older than 50 years
(Lytvynenko, 2023). The age structure is
influenced by psychological characteristics
of young drivers and less experience in driving
vehicles.

Crimes of negligence in the field of traffic
safety require consideration of both objective
and subjective factors. Statistical data on age
distribution indicate certain trends among
different age categories (Pavlenko, 2022).
Changes in the statistics of crimes of negligence
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between 2020 and 2025 demonstrate certain
dynamics.  Promising directions include
the development of specialized programs
and implementation of technologies to improve
road safety (Ivanchenko, 2024).

5.Criminals with Intentional Form of Guilt

In modern conditions, the problem of crimes
in the field of traffic safety acquires special
significance. Criminals with an intentional form
of guilt form a special category of persons who
commit crimes in the field of traffic safety. Unlike
negligent violators, such persons consciously
and purposefully violate traffic safety rules,
clearly understanding the socially dangerous
nature of their actions and anticipating their
potential consequences. Intentional criminals
in the field of traffic safety are persons who
consciously create a threat to the life and health
of other road users, using a vehicle as a tool for
committing a crime.

This category of criminals is characterized
by a number of defining features. First, they
pose an increased level of social danger, as
a vehicle in the hands of an intentional criminal
is transformed into a potentially deadly weapon.
Second, they demonstrate a clear intent to
violate traffic safety rules, often guided by
specific criminal goals. Third, such individuals
usually have previous criminal experience
and show a systematic tendency toward
antisocial behavior.

The variety of types of crimes committed
by persons with an intentional form of guilt in
the field of traffic safety includes:

 Terrorist acts - purposeful use of a vehicle
as a tool for deliberate ramming of people to
cause mass casualties and spread fear;

o Aggressive driving - the deliberate
creation of emergencies on the road to intimidate
other road users, demonstrate superiority or
revenge;

* Related crimes - intentional violation
of traffic safety rules when fleeing from the scene
of another crime or during pursuit by law
enforcement agencies;

* Car theft - deliberate violation of traffic
rules during illegal possession of a vehicle
and its subsequent use.

Several factors influence the formation
of motives for criminal behavior in criminals
with an intentional form of guilt. Key motives
include hooligan impulses (the desire to
demonstrate contempt for social norms
and rules), revenge (using a vehicle as a tool
for reprisal against specific individuals), selfish
motives (violation of rules when carrying out
other criminal actions, for example, during car
theft), ideological motives (using a vehicle to
carry out a terrorist act for political or religious
reasons).
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Statistical ~data on criminals  with
an intentional form of guilt in the field of traffic
safety reveal a clear dynamic. Official data from
the National Police of Ukraine indicate that
from 2020 to 2025, the share of intentional
crimes in the overall structure of crime in
traffic safety was approximately 18%. There
is a growing trend: In 2020, this indicator was
15%, and in 2025, it will reach 21%.

The socio-demographic portrait of this
category of criminals requires a more detailed
study. According to the dataof the V.M. Koretsky
Institute of State and Law of the National
Academy of Sciences of Ukraine (2024), among
intentional criminals in the field of traffic safety,
male persons predominate (93%), primarily
young people aged 18 to 35 years (72%), with
a low or average level of education (63%)
and a pronounced tendency to systematic
consumption of alcohol or narcotic substances
(58%). A significant proportion of such
criminals (about 47%) have previously been
brought to criminal responsibility for other
types of offenses, indicating their stable criminal
and general antisocial orientation.

Criminals with an intentional form of guilt
representaspecial categoryofoffendersinthefield
of traffic safety, characterized by increased
social danger and requiring specific approaches
to prevention and counteraction. It is necessary
to develop comprehensive preventive measures
that would take into account the psychological,
social, and criminological characteristics of this
category of criminals. Effective counteraction
to intentional crimes in traffic safety requires
a systematic interdepartmental approach
and improvement of both the legal framework
and practical mechanisms for its application.
The growth in the share of intentional crimes in
the overall structure of traffic safety violations
indicates the need to strengthen criminal
responsibility for such acts and improve their
investigation system. Promising directions
are the in-depth study of psychological
motives of intentional criminal behavior in
traffic safety and the development of effective
methods for their early diagnosis and correction
(Bondarenko, 2024).

6. Professional Criminals in the Field
of Traffic Safety

In modern conditions, professional criminals
in traffic safety constitute a special category
of persons who specialize in the systematic
commission of crimes using vehicles or in
the field of road traffic (Kovalenko, 2023).
Professional criminals in the field of traffic
safety are considered to be individuals for whom
committing crimes using vehicles is the primary
or additional source of income, has a systematic
nature, and involves the presence of special
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knowledge, skills, and criminal connections
(Shevchenko,  2022).  The  systematic
and mercenary nature of such criminal acts is
akey characteristic of this category of criminals.

The relevance of the research lies in
the fact that the defining features of this category
of criminals are a high level of professionalism
in committing crimes, the presence of stable
criminal skills, and specialized knowledge in
the field of vehicle operation (Bondarenko,
2024). Such individuals wusually possess
excellent driving skills, which allows them
to effectively use a vehicle as an instrument
of crime or as a means of escape from the scene
of another illegal act (Petrova, 2021).

Types of Criminal Activity

* Vehicle theft and their subsequent sale

* Smuggling of goods using vehicles

« Illegal transportation of cargo, hazardous
materials

* Organization of illegal races and other
dangerous activities

 Fraudin the field of automobile insurance

e Forgery of documents for vehicles
and their components

Characteristic Features

* Perfect mastery of vehicle driving skills

e Deep knowledge of technical features
and vulnerabilities of vehicles

* Extensive  network  of  criminal
connections and presence of criminal experience

e Careful planning and preparation for
criminal activity

e Use of specialized technical means
and software

* Systematic and
actions

The activity of professional criminals in
the field of traffic safety is closely related to
organized crime. Statistical data indicate that
approximately 67% of professional criminals
in this field are members of organized criminal
groups or actively cooperate with them
(Savchenko, 2023). In the border regions
of Ukraine, this figure reaches 73% (Kovalchuk,
2022). Many crimes related to vehicles (car
theft, smuggling, illegal cargo transportation)
require coordinated actions of several persons
and often have a transnational character
(Sydorenko, 2023).

Analysis of the dynamics of crimes
committed by professional criminals in traffic
safety from 2020-2025 demonstrates specific
trends (Bilous, 2024). According to official data
from the Department of Strategic Investigations
of the National Police of Ukraine, in 2020,
245 organized criminal groups specializing in
crimes in the field of transport operations were
identified. In 2022, this figure increased to 278
groups; in 2024, it reached 312 (Hrytsenko,

consistent criminal

2024). This trend may indicate both an increase
in the activity of organized crime in the field
oftrafficsafetyandanincreaseintheeffectiveness
of law enforcement agencies in identifying such
criminal formations (Ovcharenko, 2023).

The structural distribution of crimes
committed by professional criminals in the field
of traffic safety has the following form: illegal
seizure of vehicles (31%), smuggling using
vehicles (27%), fraud in the field of car insurance
(18%), forgery of documents for vehicles (13%),
organization of illegal races (7%), and other types
of crimes (4%) (Ponomarenko, 2023). These
statistical indicators are presented in numerous
analytical materials (Kozachenko, 2022).

The geographical distribution of such
criminality has specific features. Statistical
data indicate that the most active regions
for the activities of professional criminals
in the field of traffic safety are the border
regions of Ukraine, as well as megacities with
a high concentration of vehicles (Nesterenko,
2023). Significant activity of such criminals
is observed in Kyiv, Odesa, Kharkiv, and Lviv
regions (Shcherbyna, 2022). This is related to
criminal activity, which often involves the cross-
border movement of stolen cars or vehicles for
smuggling goods (Yakovenko, 2023).

Professional ~ criminals in the field
of traffic safety constitute a category of offenders
characterized by a high level of organization
and specialized skills (Tymoshenko, 2021).
Statistical data confirm the trend toward
an increase in organized criminal groups
specializing in crimes in the transport sector
(Zakharchenko, 2023). The most common
crimes remain the illegal seizure of vehicles
and smuggling, accounting for about 58%
of the total crime structure (Mykhailenko,
2022). Border regions and large cities are
the main activity centers for professional
criminals in traffic  safety (Karpenko,
2023). Prospects for further research lie in
the development of specialized methods for
detecting and documenting the activities
of professional criminals in the field of traffic
safety, as well as improving legal mechanisms
for countering organized forms of such crime
(Vasylenko, 2024).

7. Recidivist Criminals
of Traffic Safety

Recidivist criminals constitute a separate
category of persons who commit crimes in
the field of traflic safety. Recidivist criminals in
the field of traffic safety are persons who have
been previously convicted of committing crimes
in this field and have again committed a similar
crime (Mykhailenko, 2021). Recidivism in
the field of traffic safety indicates the repeated
nature of criminal actions and the presence
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of specific patterns in the behavior of individuals
(Yakovenko, 2022).

Recidivism in the field of traffic safety
has significant peculiarities. Among persons
convicted of violating traffic safety rules that
caused serious consequences, the probability
of recidivism within three years after serving
their sentence reaches 27% (Zakharchenko,
2023). Statistical data indicate a change in
crimes — each subsequent crime is classified
as more serious than the previous one
(Ponomarenko, 2022).

Criminological studies identify four main
types of recidivism in the field of traffic safety
(Kozachenko, 2021):

1. Special  recidivism —  repeated
commission of an identical crime in the field
of traffic safety

2. Penitentiary recidivism — committing
a new crime after serving a sentence for
a previous one

3. Multiple recidivism — three or more
convictions for crimes in the field of traffic
safety

4. General recidivism — committing
crimes of different nature, including violations
of traffic safety

The main factors of recidivism in the field
of traffic safety include alcohol or drug addiction
(present in 48% of recidivist criminals),
antisocial personality attitudes (42%), low
level of legal consciousness (37%), social
maladaptation after serving a sentence (31%),
and mental anomalies within the limits of sanity
(24%) (Vasylenko, 2023).

Statistical data from the National Police
of Ukraine show that among recidivist criminals
in the field of traffic safety, approximately 63%
were previously held liable specifically for
driving under the influence (Tymoshenko,
2023). Thisindicator isimportant for developing
specialized addiction treatment programs for
such offenders (Karpenko, 2024).

Statistical data for 2020-2025 demonstrate
an increase in recidivism in traffic safety.
According to the State Judicial Administration
of Ukraine, the proportion of recidivists among
those convicted of crimes in the field of traffic
safety is growing: in 2020, it was 23%; in 2022 —
25%; and in 2024, it reached 28% (Shcherbyna,
2023). An important aspect is the evaluation
of the effectiveness of measures to prevent
recidivism in this field (Bibikov, 2021).

The distribution of recidivist criminals by
age categories is as follows: 42% are persons
aged 25 to 35 years, 37% — persons aged 36
to 45 years, 16% — persons aged 46 to 55
years, and 5% — persons older than 55 years
(Nesterenko, 2022). There is a connection
between age characteristics and the effectiveness
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of the correctional impact of punishment
(Mykhailenko, 2021).

Recidivistcriminalsinthefield of trafficsafety
constitute a separate category of offenders that
requires specialized approaches to prevention
and criminal law regulation (Kozachenko,
2022). Statistical data demonstrate specific
patterns in working with persons who have
already been convicted of violating traffic safety
rules (Ponomarenko, 2023).

The problem of recidivism in traffic safety
requires a comprehensive approach that includes
criminal law measures and the development
of specialized rehabilitation programs ( Yakovenko,
2021, p. 198). Significant is the systematic
influence of factors associated with recidivism on
traffic safety (Zakharchenko, 2022).

Available statistical data and trends
allow for forecasting regarding recidivism in
traffic safety (Tymoshenko, 2022). Modern
directions of work encompass developing
and implementing methodologies for assessing
the risk of recidivism for persons convicted
of crimes in the field of traffic safety, as well as
studying international experience in this field
(Vasylenko, 2022).

8. Conclusions and recommendations

Research on crime and traffic safety is
fundamental in modern conditions. The
classification of persons who commit crimes
in the field of traffic safety demonstrates
an extensive range of such offenders - from
occasional violators to malicious recidivists,
which requires a differentiated approach to
their study and the development of effective
preventive measures. The analysis showed
apparent  differences  between  different
categories of offenders regarding psychological,
social, and legal characteristics, which justifies
the need to create specialized prevention
programs for each identified group.

The study revealed the need to generalize
and systematize the typological characteristics
of offenders. Based on the analysis conducted,
the following classification of persons who
commit crimes in the field of traffic safety has
been formed:

1. Occasional violators - persons with
positive social characteristics who commit single
violations under the influence of situational
factors.

2. Systematic violators - persons who
regularly violate traffic rules, demonstrating
persistent disregard for safety requirements.

3. Negligent offenders - persons who do
not intend to cause harm but lead to serious
consequences due to carelessness or negligence.

4. Offenders with intentional guilt - persons
who knowingly violate safety rules, fully aware
of the socially dangerous nature of their actions.
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5. Professional criminals - persons who
specialize in committing crimes using vehicles.

6. Recidivist offenders - persons who have
previously been convicted of committing crimes
in the field of traffic safety and have repeatedly
committed a similar crime.

The development of effective measures
to combat crime in the field of traffic safety
requires taking into account the following
recommendations for prevention:

1. Implementation of a differentiated
approach to the prevention of traffic rule
violations, takingintoaccountthecharacteristics
of each category of violators;

2. Development of targeted programs for
drivers who systematically violate traffic rules,
aimed at forming a responsible attitude toward
traffic safety;

3. Strengthening technological control
over compliance with traffic rules using modern
means of automatic recording of violations;

4. Improving the system of punishments for
crimes in the field of traffic safety, taking into
account the type of offender and the degree
of social danger of the committed act;

5. Creating and implementing effective
rehabilitation programs for persons who drove
vehicles under the influence of alcohol or drugs;

6. Strengthening comprehensive measures
to combat organized crime in the field
of transport operation, which is an important
aspect of ensuring traffic safety;

7. Modernization of the driver training
system with a special emphasis on forming
legal consciousness and a responsible attitude
towards road safety.

An analysis of not only the current situation
but also the prospects for further research is
essential. The prospects for further research
include an in-depth study of the psychological,
social, and  criminological  characteristics
of various categories of persons who commit
crimes in traffic safety. Research on the impact
of digital technologies on road safety, particularly
the problem of using mobile devices while driving
and their role in traffic accidents, represents
an important direction. The analysis revealed
several factorsthataffect theeffectivenessofvarious
preventive programs for specific categories
of traffic rule violators and the development
of scientifically based criteria for such assessment,
which requires further study. Combining
the efforts of scientists and practitioners will
contribute to a comprehensive solution to the road
safety problem in Ukraine.

References:

Bondarenko, O.S. (2023). Preventive zakhody
school porushen travel dorozhnoho rukh: analiz yev-
ropeiskoho divide [Preventive measures for traffic

rule violations: analysis of European experience].
European Perspectives, 3, 67-74 [in Ukrainian].

Golina, V.V. (2021). Kryminolohichni ta kry-
minalno-pravovi problemy protydii zlochynnosti
u sferi bezpeky dorozhnoho rukhu [Criminological
and criminal law problems of combating crime in
the field of road safety]. Law and Security, 3, 23-29
[in Ukrainian].

Gurzhii, T.O. (2022). Administratyvno-pra-
vovi problemy zabezpechennia bezpeky dorozhnoho
rukhu v Ukraini: monohrafiia [Administrative and
legal problems of ensuring road safety in Ukraine:
monograph]. Kyiv: YurinkomInter [in Ukrainian].

Gurzhii, T.O. (2023). Perspektyvy pidvysh-
chennia rivnia bezpeky dorozhnoho rukhu v Ukraini
[Prospects for improving the level of road safety
in Ukraine]. Scientific Works of the National Avi-
ation University. Series: Legal Bulletin, 2, 56-62
[in Ukrainian].

Danylchenko, Y.B. (2024). Kryminolohichna
kharakterystyka ta zapobihannia retsydyvu u sferi
bezpeky dorozhnoho rukhu [Criminological char-
acteristics and prevention of recidivism in the
field of traffic safety]. Law and Society, 1, 210-217
[in Ukrainian].

Domanska, V.0. (2022). Kryminolohichna
kharakterystyka ta profilaktyka dorozhno-transport-
noi zlochynnosti v Ukraini: avtoreferat dysertatsii
... kandydata yurydychnykh nauk [Criminological
characteristics and prevention of road traffic crime in
Ukraine: abstract of dissertation ... candidate of legal
sciences]. Kyiv [in Ukrainian].

Zakharchenko, A.I. (2023). Psykholohichna
korektsiia povedinky vodiiv, skhylnykh do ryzykova-
noho keruvannia transport my isogamy [Psychologi-
cal correction of the behavior of drivers prone to risky
driving of vehicles]. Scientific Bulletin of Kherson
State University. Series: Psychological Sciences, 1,
76-84 [in Ukrainian].

Ivanenko, K.P. (2024). Dyferentsiatsiia krymi-
nalnoi vidpovidalnosti za porushennia pravyl bez-
peky dorozhnoho rukhu [Differentiation of criminal
liability for violations of road safety rules]. Legal Sci-
entific Electronic Journal, 3, 123-130 [in Ukrainian].

M.S. Bokarius Institute of Forensic Examina-
tions. (2025). Analiz prychyn dorozhno-transport-
nykh pryhod v Ukraini za 2020-2025 [Analysis of
causes of road accidents in Ukraine for 2020-2025].
Kharkiv [in Ukrainian].

Kovalchuk, Z.Y. (2024). Formuvannia pravosv-
idomosti ta vidpovidalnoi povedinky v systemi pid-
hotovky vodiiv transportnykh zasobiv [Formation
of legal awareness and responsible behavior in the
system of training drivers of vehicles]. Psychological
Journal, 1, 45-52 [in Ukrainian].

Kolomiiets, V.Y. (2022). Kryminalno-pravova
kharakterystyka osib, yaki vchyniaiut zlochyny u
sferi bezpeky dorozhnoho rukhu [Criminal-legal
characteristics of persons who commit crimes in the
field of traffic safety]. Legal Journal of Donbass, 2,
115-122 [in Ukrainian].

Criminal Code of Ukraine. (2001). Law of
Ukraine of 05.04.2001 Ne 2341-I11. Retrieved from

111



2/2024
CRIMINAL LAW

https://zakon.rada.gov.ua/laws/show/2341-14
[in Ukrainian].

Levchenko, Y.0. (2022). Protydiia orhanizova-
nii zlochynnosti u sferi transportu: problemy ta per-
spektyvy [Combating organized crime in the field of
transport: problems and prospects]. Scientific Bul-
letin of the National Academy of Internal Affairs, 4,
156-163 [in Ukrainian].

Marchenko, V.V. (2022). Mizhnarodni standarty
zabezpechennia bezpeky dorozhnoho rukhu ta yikh
implementatsiia v Ukraini [International standards
for ensuring road safety and their implementation in
Ukraine]. Law of Ukraine, 4, 132-140 [in Ukrainian].

Mykhailova, I.M. (2023). Sotsialni ta pravovi
aspekty bezpeky dorozhnoho rukhu v Ukraini: inteh-
ratyvnyi pidkhid [Social and legal aspects of road
safety in Ukraine: an integrative approach]. Kyiv:
Academy of Labor, Social Relations and Tourism
[in Ukrainian].

Myslyvyi, V.A. (2023). Zlochyny proty bez-
peky dorozhnoho rukhu ta ekspluatatsii transportu:
monohrafiia [Crimes against road safety and trans-
port operation: monograph]. Dnipro: Law Academy
of the Ministry of Internal Affairs [in Ukrainian].

Myslyvyi, V.A. (2024). Klasyfikatsiia osib, yaki
vchyniaiut transportni zlochyny [Classification of
persons who commit transport crimes]. Rule of Law,
1,89-97 [in Ukrainian].

Academician V.V. Stashis Research Institute
for the Study of Crime Problems. (2023). Zvit pro
vyvchennia zlochynnosti u sferi bezpeky dorozhnoho
rukhu za 2021-2023 [Report on the study of crime
in the field of road safety for 2021-2023]. Kharkiv
[in Ukrainian].

National Police of Ukraine. (2025). Anali-
tychnyi zvit pro efektyvnist prohram profilaktyky
porushen pravyl dorozhnoho rukhu za 2020-2025

Hamanis Pabux,

[Analytical report on the effectiveness of programs
for the prevention of traffic rule violations for
2020-2025]. Kyiv [in Ukrainian].

National Police of Ukraine. (2024). Staty-
stychnyi ohliad porushen pravyl dorozhnoho rukhu
v Ukraini za 2020-2024 [Statistical review of traf-
fic rule violations in Ukraine for 2020-2024]. Kyiv
[in Ukrainian].

National Police of Ukraine. (2025). Statystychni
dani shchodo  dorozhno-transportnykh pryhod v
Ukraini za 2020-2025 [Statistical data on road acci-
dents in Ukraine for 2020-2025]. Kyiv [in Ukrainian].

Pakhomov, V.H. (2024). Elektronna systema
kontroliu za dotrymanniam pravyl dorozhnoho
rukhu: pravovi ta tekhnichni aspekty [Electronic
control system for compliance with traffic rules:
legal and technical aspects]. Information and Law, 2,
93-101 [in Ukrainian].

Petrenko, O.M. (2023). Psykholohichni osobly-
vosti vodiiv, yaki systematychno porushuiut pravyla
dorozhnoho rukhu [Psychological characteristics of
drivers who systematically violate traffic rules]. Bul-
letin of Psychology and Social Pedagogy, 2, 78-85
[in Ukrainian].

Poltava, K.O. (2021). Kryminalistychna khar-
akterystyka zlochyniv proty bezpeky dorozhnoho
rukhu ta ekspluatatsii transportu [Forensic charac-
teristics of crimes against traffic safety and transport
operation]. Legal Bulletin, 4, 167-173 [in Ukrainian].

Savchenko, A.V. (2023). Reabilitatsiini pro-
grams data sib, zasudzhennykh za keruvannia u
stand spianinnia: mizhnarodnyi dosed ta perspektyvy
vprovadzhennia v Ukraini [Rehabilitation programs
for persons convicted of driving under the influence:
international experience and prospects for implemen-
tation in Ukraine]. Kyiv: Institute of Criminal-Exec-
utive Service [in Ukrainian].

Kanoudam ropuduunux nayx., douenm. Jloyenm xagedpu npasa Jyuprozo Hayionaivnozo mexHiunozo
ynisepcumemy, sya.Jlvsiscora, 75, . Jlyyvx, Yepaina, 43000. E-mail: n.riabyh@Intu.edu.ua
ORCID ID: https.//orcid.org/0009-0007-4177-698X

KJACU®IKALIA OCIb, AKI BUMHAIOTD 3JIOYNHHN Y COEPI
BE3IIEKHN PYXY: BIJI BUIIA/IKOBUX IIOPYIIHHUKIB 10 3I0YHUHIIIB-

PEIUANBICTIB

AHoTanjs. Y cyyacHUX YMOBaX CTPIMKOTO 3POCTAHHsI KLJIBKOCTI TPAHCIOPTHUX 3ac00iB Ta YCKIIAJ-
HEHHsI TPaHCIOPTHOI IHPPACTPYKTYPH JaHe HOCIIIKEHHS IpUCBsUeHe po3poOii Kiacudikaii ocio, ski
BUKHSIIOTH 3JI04MHE Y cepi Gesnekn 10poskHboro pyxy. Kiacugikaliis npaBonopyuHuKkis Moxe cayryBa-
TH OCHOBOIO JIJIs PO3POOKH 3aX01iB poTuii. Mema. JloC/iIsKEHHS CIIPAMOBaHE Ha CTBOPEHHS TUTIOJIOTi]
MIPABOTNIOPYITHUKIB /TSI aHATi3y e(eKTUBHOCTI TPEBEHTUBHIX 3aXO0/iB Ta CUCTEMHU I0PUINYHOI BifllIOBI-
nanbHOCTi. Memo0oa02is 00cai0HceHHs TPYHTYETHCS Ha KOMIIEKCHOMY IiIXO/I, IKUii BKJIIOYAE CTATHC-
TUYHUIT aHasi3 garux 3a 2020-2025 poku. Jloc/i ke s BKII0YAIO 3aCTOCYBAHHSI METO/IIB ICHXOJIOTIYHO-
0 PODiTIOBANHS, IIPOBEAEHHS COLLIOIOTTYHIX ONIUTYBAHDb CePe/l aKTUBHUX YYACHUKIB JJ0POKHBOTO PYXY,
KOHTEHT-aHaJli3 Cy/[OBUX CIIPaB, a TAKOK TTOPIBHAIBLHO-TIPABOBUI aHaJli3 BITYM3HSIHOTO 3aKOHO/IABCTBA
Ta HOPMATHBHO-ITPABOBHX aKTiB kpaiH €C 1110710 BiANOBIAIBHOCTI 32 MOPYLIEHHS TPABUI TOPOKHBOTO
pyxy. Peaynvmamu. [locnikeHHs cpsiMOBaHe Ha CTBOPEHHST MOJIeTi Kacuikallii mpaBomopyITHUKIB.
PosraignyTo ropuanyni kpurepii (hopma BUHHU, HOBTOPHICTb, PEIUINB), TICUXOJIOTIUHI XapaKTePUCTHKH
(CXUJIBHICTH 10 PUBUKY, IMITYIbCUBHICTD, arPECUBHICTD ), COIiaIbHi GakTopH (BILIUB pedepeHTHUX TPYII,
npodeciitna gedopmartis) Ta CUTYaTHBHI 3MiHHI (cTpec, BTOMa, BKUBAHHS MCUXOAKTUBHIX PEYOBHH).
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Pospobuiena kiracudikaliis Ma€ Ha MeTi OI[IHIOBaHHsI HMOBIPHOCTI BUMHEHHS cy6'€KTaMU OBTOPHUX TIpa-
BOIOPYIIEHb.

Awazia moKa3aB HACTYTHE: BUMAAKOBI MOPYITHUKH CKIATA0Th 65% Bin 3arambiol kimbkocti. Cucre-
MaTUYHi TOPYIIHUKU Ta 3JI0YMHILI-PEIMANBICTI CTAHOBIATD 23% Ta 12% BiAMOBIIHO, HA HUX MPUIIAIAE
78% aBapiii 31 cMepresbHIUMEU HactiikaMus, JlocipKeHHs BKAa3ye, 10 CUXOI0TTuHIN Tpo(isib mpaBo-
HOPYIIHUKA MOKe OyTu (DaKTOPOM TIPH aHaIi31 IMOBIPHOCTI IOBTOPHOTO BUMHEHHSI TIpaBoIopyiieHs, Ha
(hopMyBaHHS TOBEAIHKOBUX MATEPHiB MOPYIIHKKIB BIIMBAIOTH iHMBIIyaIbHO-TICUXOIOTIYHI 0cO6IMBOC-
Ti, COITiaJThHe OTOUEHHS Ta TIOTIePe/Hi T0CBiL. Bucnogxu. 3a pe3yasrataMi TOCTIKeHHS PO3TJISIAETHCS
PO3pOOKa LIJIbOBUX IPEBEHTUBHUX 3aXO/IB JJIsl PISHUX KATETOPiil MOPYLIHUKIB. Pe3y/ibraTi BKa3yoTh Ha
MOJKJIBICTD BIPOBAUKEHHS MPOTPAM TICHXOJIOTIYHOI KOPEKIIl st 0ci6 3 PUSHKOM arpecuBHOTO BOJiH-
HSI, MOJIepHi3arlii cucTeMn aBTOMATHYHOI (ikcallil MopyTieHp i Meperssify CUCTeMH MiTOTOBKU BOJIIB.
3anporoHoBata kiacudikailiss Moxe BUKOPUCTOBYBATUCH [IPU aHai3l mporpaM 3 OesIeKu J0POKHBOrO
PYXy Ta CUCTEMU IOPUAMYHOI BifimoBifambHocTi. [loganbii qoctizkeHHs MOKYTh 30CEPEANTICH HA PO3-
pOOIT aTOPUTMIB BUSIBJICHHS MOTEHIIITHITX CHCTEMATHIHIX MOPYIIHIKIB Ta aHAJTI31 iHWBI Iy i30BaHmx
IIPEBEHTUBHUX 3aXO/LiB.

Kimouosi coBa: Gesiieka 10poKHbOIO PyXy, Kiaacudikallis IpaBonopy IIHUKIB, TUIIOJIOTIS 3JI0YMHILB,
PEIUINBHA 3JIOYUHHICTD, TIPABUJIA JOPOKHBOTO PYXY, IICHXOJIOTiUHE TIPOMITIOBAHHS, TPEBEHTHBHI 3aX0-
1, nuepeHItiiioBaHmii /X, OPUANYHA BiNOBIIAbHICTh, arPpeCcUBHE BOJIHHS, IOPOKHBO-TPAHCIIOPT-
Hi IPUTOII.
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CRIMINAL LIABILITY FOR WAR CRIMES:
NATIONAL PRACTICE AND INTERNATIONAL
STANDARDS

Abstract. Purpose. The purpose of the article is to analyse the specific features of criminal liability for
war crimes in the context of interaction between national legal systems and international standards. The
study aims at identifying the basic principles and mechanisms for bringing to justice those responsible for war
crimes, as well as at identifying the urgent challenges and prospects for the implementation of international
norms in national judicial practice. Results. The article focuses on the issue of criminal liability for war crimes
in the modern international legal system. It is noted that the issue of punishing those responsible for such
crimes is key to ensuring justice, restoring peace and preventing the recurrence of such crimes in the future.
However, this process is accompanied by numerous challenges, including the lack of effective mechanisms
for collecting evidence during active hostilities, political influence on trials, and the difficulty of identifying
perpetrators. A special emphasis is placed on analysing the issues related to the scale of the russian-Ukrainian
conflict, which requires the use of both national legal mechanisms and international instruments, such as
the International Criminal Court (ICC). It is underlined that not only the perpetrators of war crimes but
also political leaders and high-ranking officials who gave illegal orders should be prosecuted. The importance
of documenting crimes, collecting evidence and using it in court proceedings at the national and international
levels is emphasised. It is noted that the implementation of international provisions in the national legislation
of Ukraine will contribute to more effective investigation and prosecution. The international documents,
such as the Rome Statute of the ICC, are reviewed, as well as the practice of involving international human
rights organisations in monitoring, evidence collection and advocacy. An emphasis is placed on the prospects
of establishing an international tribunal to try russia's war crimes. It is stated that the mechanisms for
liability include cooperation with the national courts of Ukraine, the ICC and special ad hoc tribunals.
Conclusions. The conclusions of the article emphasise that the fight against impunity is not only a matter
of justice, but also an important step towards ensuring international security. If precedents of punishment
are established, regardless of the status of the perpetrators, this will contribute to the formation of new
standards of international law and create conditions for lasting peace.

Key words: war crimes, martial law, international standards, national practice, human rights, violations
of the laws and customs of war, international criminal law, Rome Statute, International Criminal Court.

national practice
114-119.

liability for war crimes:
Economy and Law, 2,

1. Introduction

In the modern international legal system,
bringing to criminal liability those responsible
for war crimes is a key element in ensuring
justice and preventing the recurrence of such
crimes in the future. However, despite this
goal, numerous problems arise in the process
of implementing this, which makes it complex
and multidimensional.

First, it should be noted that no effective
mechanisms for collecting and preserving
evidence during armed conflicts exist. The
latter are often accompanied by massive
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destruction of civilian and critical infrastructure
and disruption in all sectors of human life,
which complicates the work of law enforcement
bodies and creates obstacles to collecting
reliable evidence, especially in the occupied
territories. In addition, identifying specific
perpetrators of such crimes can be very difficult
due to the large amount of information that
requires careful analysis and the potential for
falsification or destruction of evidence.
Another serious problem is the political
influence on the trial. In many cases, those
responsible for war crimes enjoy the support
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of influential political or military structures,
which makes it difficult to extradite them
or bring them to international courts. Such
political interference can lead to selective
justice and create conditions of immunity for
individuals who hold high positions or enjoy
significant support.

The outbreak of the russian invasion
of Ukraine is quite complex due to the scale
of the conflict, which requires a comprehensive
approach to take into account both domestic
legal mechanisms of Ukraine and international
instruments such as the International
Criminal Court (ICC). However, the social
and humanitarian aspects of this process should
be addressed. This is because war crimes cause
irreparable damage to civilians, and ensuring
justice is an important step towards restoring
trust and reconciliation. Therefore, it is
important not only to bring to justice the direct
perpetrators, but also to investigate the role
of political leaders and other senior officials
who may have given illegal orders or facilitated
their execution. Moreover, the international
community playsanimportantroleinsupporting
Ukraine in this process. This includes providing
technical and financial assistance, facilitating
training, and putting pressure on countries that
try to avoid liability for their actions.

In conclusion, prosecuting war crimes in
Ukraine is not only a matter of justice, but
also a key step in restoring peace and stability.
This process requires coordination of efforts
at the national and international levels, active
cooperation  with  international  courts
and organisations, and political will to ensure
impartial justice. Only joint efforts can overcome
impunity and create the preconditions for a just
future based on the rule of law.

The purpose of the article is to analyse
the specific features of criminal liability for war
crimes in the context of interaction between
national legal systems and international
standards. The study aims at identifying the basic
principles and mechanisms for bringing to justice
those responsible for war crimes, as well as
atidentifying the urgent challenges and prospects
for the implementation of international norms in
national judicial practice.

Some issues of criminal law liability for war
crimesareaddressedintheworksbythefollowing
scholars: S. Ablamskyi, V. Borovenko, I. Hloviuk,
L. Honcharenko, O. Dudorova, S. Zahorodniuk,
N. Zelinska, Y. Krychun, V. Mironova,
V. Navrotskyi, Y. Orlov, T. Pavlova, P. Pekar,
H. Perepylytsia, P. Repeshko, O. Sereda,
H. Teteriatnyk, S. Tkachenko, M. Khavroniuk,
S. Shevchuk and others.

The launch of a systematic approach
to the study of basic legal concepts has

led to the need for a comprehensive study
of the specific features of criminal liability
for war crimes through the prism of national
practice and international standards.

2. General description of a war crime

With the modern development of civilisation
and rapid scientific and technological progress,
humanity is facing the terrible consequences
of armed conflicts started by adventurers

and  short-sighted  politicians.  Instead
of building trusting, mutually beneficial
and  good-neighbourly relations  between

countries and peoples, we are forced to witness
the destruction and suffering caused by
wars. Any armed conflict inevitably leads to
severe consequences: mass deaths of military
and civilians, as well as destruction of material
assets, structures and buildings. Frequently, these
horrific results are a direct consequence of war
crimes committed during wars of aggression.

War crimes are defined as particularly
grave acts that contravene the fundamental
principles of international humanitarian
law, as well as the provisions of the Charter
of the United Nations (1945). They cover
violationsofnumerousinternationalinstruments,
including the Universal Declaration of Human
Rights (1948) (Universal Declaration of Human
Rights: adopted and proclaimed by resolution
217 A (III) of the UN General Assembly,
1948), The Convention for the Protection
of Human Rights and Fundamental Freedoms
(abbreviated as the European Convention on
Human Rights (1950)). These crimes usually
take place in various types of armed conflicts,
but most often during wars of aggression.
The mere fact of inciting, planning or waging
an aggressive war is a crime against the peace
and security of mankind.

It should be noted that the mandatory
elements of a war crime are: 1) the existence
of an armed conflict of international or non-
international nature; 2) awareness of its
existence by the perpetrator; 3) the connection
between the act and the armed conflict, which
can be proved through the implementation or
facilitation of the goals of a particular armed
formation, targeting protected objects, persons
not involved in the conflict, etc.

It should be noted that, based on
paragraph 2 of Article 8 of the Rome Statute
of the International Criminal Court, russia's
actions contain signs of all war crimes defined
by this document. In this regard, it is important
to define all socially dangerous acts related to
russia's aggressive war against Ukraine as war
crimes (Rome Statute of the International
Criminal Court of July 17, 1998).

We believe that the most serious war crimes
committed by russia on the territory of Ukraine
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include the following actions: an armed attack
on an independent sovereign state; planning,
incitement and waging an aggressive war;
occupation of certain territories of a sovereign
state; intentional killing of soldiers defending
their country; killing of captured soldiers;
intentional destruction of civilians, including
children and minors; cruel and inhuman
treatment of prisoners of war and civilians,
including torture, infliction of physical
and mental suffering; violation of human dignity
of persons under the control of the occupying
power, humiliation and insults; forced removal
of children to destroy their national identity;
rape and other forms of sexual violence;
resettlement of the civilian population
of the aggressor state to the occupied
territories in order to demographically change
the region; deportation or forced displacement
of the indigenous population of the occupied
territories; attacks on civilians and persons not
involved in hostilities; use of civilians as human
shields; shelling of cities, villages and other
settlements using various types of weapons.

It should be noted that individuals,
regardless of their status or official position, are
usually held accountable for war crimes under
international law (e.g. through specialised
tribunals), the national criminal law of the state
that has been the victim of aggression, or, in
some cases, under the law of the aggressor state
in the event of a change of political regime.
In such situations, the new government may
undertake, together with international judicial
bodies, to punish those responsible for waging
an aggressive war and committing serious
crimes during hostilities.

Criminal  liability ~ for war  crimes
at the international level, similar to criminal
liability in general, provides for the most severe
sanctions for those who have violated the law.
This type of liability is characterised by special
substantive and procedural grounds, as well
as detailed procedures for its implementation.
In addition, the specificity of war crimes
determines the special nature of the rules
that determine the procedure for bringing to
justice and the mechanisms for its application
(Shablystyi, 2013).

The modern legal system demonstrates
close interaction between international
and national law. They influence each other, but
do not form a hierarchical legal relationship,
as their rule-making and regulatory entities
are different. States independently determine
in their legislation how international law is
implemented in the domestic legal system.

Prosecution for war crimes committed
on the territory of Ukraine is a key element
for restoring law and order and ensuring
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international security. In addition, Ukrainian
researchers emphasise that the existence
of national legislation criminalising a particular
international crime and regulating the process
ofbringingtoliability isnotalwaysaprerequisite.
This is because the ambiguity in determining
the grounds for criminal liability for war crimes
in international law is due to the fact that
prohibited methods and means of warfare, as
well as the protection of human rights during
armed conflict, are regulated by international
humanitarian law (Berezniak, Demycheva,
2023). This law is also known as the law of armed
conflict or the laws and customs of war. It should
be noted that the interaction of international
and national law in cases of war crimes
committed on the territory of Ukraine should be
based on the available facts that can be collected
by the victim state. Ukraine, as an aggrieved
party, possesses important  information
regarding war crimes committed by russia on its
territory. This information includes eyewitness
testimonies, documents, photographs and other
evidence. Cooperation with international
justice involves the provision of these materials
to ensure an objective consideration of cases
at the international level.

3. International standards of liability for
war crimes

For example, the adoption by the Verkhovna
Rada of Ukraine on 21 August 2024 of the Law
of Ukraine On the Ratification of the Rome
Statute of the International Criminal Court
and Amendments thereto is an important
and necessary step for the legal system
of Ukraine, as it has enabled the strengthening
of the activities of public authorities in
the field of investigations and prosecution
of perpetrators of serious crimes, and Ukraine's
active  participation in the formation
and operation of the International Criminal
Court. According to N. Akhtyrskyi, justice in
Ukraine is administered exclusively by courts
and in accordance with the legal procedures
established by law. For its part, the Rome
Statute of the ICC complements national
criminal justice systems; it has international
legal personality; it may exercise its functions
and powers on the territory of any State Party
and, by special agreement, on the territory of any
State, that is, the principle of extraterritoriality
applies, which is not regulated in criminal
procedure legislation (Akhtyrska, 2023).

An important element in achieving justice,
international security and the protection
of human rights is the interaction between
international and national law regarding
the war crimes committed by russia in Ukraine.
International judicial institutions, such as
the International Criminal Court (ICC),
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which can investigate and try war crimes
cases, play an important role in this process.
In connection with the crimes committed by
russia after the invasion of Ukraine in 2022,
international tribunals are obliged to ensure
that the perpetrators are brought to justice. In
addition, in accordance with the ICC's principle
of complementarity, national courts have
priority in considering such cases. Therefore,
Ukraine needs to have the necessary resources
to investigate crimes so that international
tribunals can punish russia as effectively as
possible (Yunin, 2024).

The international —community  uses
sanctions and other measures to influence russia
and ensure its participation in investigations
and trials. However, the effectiveness of these
measures depends on the willingness of other
countries to act together. It is important to
ensure  coordination  between  Ukraine
and international organisations to facilitate
the establishment of the facts of crimes
and identification of perpetrators through
the exchange of information, evidence
and expert assistance (Liudvik, 2024).

Trials should be transparent and meet
international standards of fairness. In addition
to punishing the perpetrators, such trials are
a means of restoring justice and protecting
the rights of Ukrainian citizens who have
suffered from russia's crimes. Therefore,
effective cooperation between the international
and national legal systems is essential to
bring the perpetrators to justice and protect
the interests of war victims.

International humanrightsorganisations play
asignificant role in documenting and monitoring
war crimes related to the russian-Ukrainian war.
Their main tasks include:

1. To collect information. Organisations
monitor the situation in the conflict areas,
collecting objective data on war crimes, which
may include testimonies, photos, videos
and other evidence.

2. To analyse evidence. The collected
materials are thoroughly analysed to determine
the circumstances of the crimes, identify
the perpetrators and victims, which allows
us to establish the degree of responsibility
of the parties.

3. To facilitate the collection of evidence
for tribunals. Human rights organisations can
help prepare the evidence base for courts such
as the ICC or the UN Special Tribunal.

4. Toappeal to theinternational community.
Organisations publicly express concern and call
for an end to war crimes, working with other
institutions to draw attention to the situation.

5. To monitor the observance of human
rights. They monitor the observance of human

rights during the war, recording systematic
violations and those responsible for them.

6. To publish reports. The organisations
prepare reports that highlight russia's crimes
and human rights violations, helping to inform
the world community.

The aim of these activities is to ensure
russia's accountability for war crimes, protect
the rights of Ukrainian victims and contribute
to ending the war. However, the effectiveness
of these measures depends on the support
and coordination of international and national
institutions.

The prospects of holding russia accountable
for war crimes committed in Ukraine in
2014-2024 can be implemented through various
mechanisms: national courts of Ukraine,
decisions of the European Court of Human
Rights, the International Criminal Court
or the creation of a special ad hoc tribunal.
Ukraine has the necessary legal mechanisms to
investigate and prosecute war crimes, although
there are certain obstacles on the way.

4. Conclusions

The prosecution of perpetrators of war crimes
is a key element in ensuring justice, restoring
peace and international security. In today's
international legal system, this processis extremely
complex and multifaceted due to a number
of challenges, including the lack of effective
mechanisms for collecting evidence during active
hostilities, political influences and the difficulty
of identifying perpetrators. The problem is
complicated by the scale of the armed conflict
between russia and Ukraine, which requires
the application of both national legal mechanisms
and international standards of justice.

Ukraine is facing a number of challenges
that require coordination of efforts between
national and international justice agencies. In
particular, an important task is to ensure proper
documentation of war crimes and cooperation

with  international  organisations  such
as the International Criminal  Court
(ICC). Furthermore, the implementation

of international provisions into Ukraine's
national legal system is crucial to ensure that
investigations and prosecutions are conducted
more effectively.

Particular attention should be paid to
the role of political and military leaders who
may be responsible for issuing criminal orders
or facilitating their execution. It is important
to ensure impartial justice, free from political
pressure and selectivity in the process
of bringing to justice. This will contribute to
the restoration of trust in the legal system
at both the national and international levels.

The international community is crucial in
supporting Ukraine in this process by providing
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technical, financial and legal assistance. Effective
cooperation between Ukraine and international
organisations will help set precedents that
demonstrate the inevitability of punishment for
war crimes, regardless of the status or political
influence of the perpetrators. It will also
contribute to the formation of new standards
of international justice that will ensure fair
punishment for all perpetrators of serious crimes
against humanity.

Therefore, ensuring criminal liability for
war crimes is not only a matter of punishing
the perpetrators, but also a key step towards
restoring peace, justice and stability. Only
through coordinated national efforts, with
international support, can impunity be
overcome, the rights of victims restored,
and the foundations laid for a just future based
on respect for human rights and the rule of law.
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KPUMIHAJIbHA BIAIIOBIZIAJIBHICTD 3A BOEHHI 3JIOUNHU:
HANIOHAJIbHA ITPARTUKA TA MIZ;KHAPOJAHI CTAHAAPTHI

Anorainis. Memoto cTaTTi € aHami3 0COOIMBOCTEH KPUMIHAIBHOI BiZMOBIZAMBHOCTI 32 BOCHHI 3J10-
YMHU B KOHTEKCTI B3aEMO/Ii1 HAIlIOHATBHUX IIPABOBUX CUCTEM Ta MiKHAPOAHUX CTaHAApTiB. JlociiKen-
HS CIIPAMOBAHE HA BU3HAYCHHA OCHOBHUX ITPUHIIUIIB T4 MEXaHi3MiB IIPUTATHEHHS /IO Bi/IIIOBIAIbHOCTI
0Ci0, BUHHUX Y CKOEHHI BOEHHUX 3JI0UKHIB, & TAKOK HA BUSBJEHHs HAraJbHUX BUKJIMKIB i EPCIEKTUB
iMIIIEMeHTAllil MiZKHAPOTHUX HOPM Y HAILIOHAJIbHY CYIOBY TIPAKTHKY. Pe3yavmamu. CtarTs nprucBsgyeHa
1polJieMi KpUMiHAIBHOI BIATIOBIA/IBHOCTI 32 BOEHHI 3JI0YMHK B yMOBAX Cy4acHOI Mi>KHAPOIHO-TIPaBOBOI
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cucTeMi. 3a3HAYEHO, 10 MATAHHS TOKAPAHHS BUHHUX 34 TaKi 3JI0YUHU € KIIOYOBUM JJisT 3a0€3MedeHH s
CIPABE/INBOCTI, BiIHOBJIEHHST MUPY Ta 3armobiraHHst MOBTOPEHHIO MOAIOHUX 3JI0YMHIB Y MailOyTHHOMY.
[Ipore 1eit nporec cynpoBOKYETbCS YUCICHHUMN BUKJIMKAMM, BKJIIOYHO 3 BiZICYTHICTIO e(heKTUBHUX
MeXaHi3MiB 360py ZI0Ka3iB il Yac aKTUBHUX OOWOBMX Jiif, MOMITHYHIM BIUIHBOM Ha CYIOBi TPOIECH
Ta ckIaHicTo ifenTndikanii Bukonasis. OcobnBa yBara npujiieHa aHaxizy mpolieM, ToB'sIBaHIX
i3 MaciTabHICTIO POCIHCHKO-YKPATHCHKOTO KOH(IIKTY, 110 M0Tpedye BUKOPUCTAHHS SIK HAIlIOHAJIbHUX
MIPABOBUX MEXaHi3MiB, TaK i MiXKHAPOJHUX iHCTPYMEHTIB, TaKuX sk MikHapoganuili KpUMiHAIBHUI Cy][
(MKC). HarosonieHo Ha HeoOXiAHOCTI IIPUTSATHEHHST 10 BiANOBIAAIBHOCTI He JIMIIEe BUKOHABIIB BOEH-
HUX 3JI0YMHIB, a I TOJITUYHUX JIiZIePiB Ta BUCOKOMOCA/IOBIIIB, SIKi Bi/[laBaji POTUIIpaBHi Haka3u. [lif-
KPECJIOETHCST BAKJINBICTD JOKYMEHTYBAHHSI 3JI0HHIB, 300py /I0Ka3iB Ta X BUKOPUCTAHHS B CYIOBUX
mporiecax Ha HAIiOHATBHOMY H MiXKHAPOJHOMY PiBHAX. 3a3HaueHo, IO iMIIJIeMEeHTaIlisl MisKHApOJHIX
HOPM Y HalliOHaJIbHe 3aKOHOJIABCTBO YKpaiHu crpustiMe eheKTUBHILIOMY PO3CJIyBaHHIO Ta CY0BO-
MY TepecriyBanHio. AHATI3YIOTbCSI MisKHAPOAHI JOKyMeHTH, Taki sk Pumcpkuii cratyr MKC, a Takox
[PaKTUKA 3a/TyYeHHs MIKHAPOIHNX [IPABO3AXMCHIX OPTaHisalliil 10 MOHITOPUHTY, 360Dy 0Ka3iB Ta ajBO-
Kaifii. Ocol/iuBYy yBary HpHiJIEHO MEPCHEKTHBAM CTBOPEHHSI MIKHAPOJIHOTO TPUOYHAILY ISl POBLIISIILY
BOEHHUX 3JI0YMHIB pocii. Bkadyerbcs, 1m0 MexaHi3Mi IPUTATHEHHS /10 Bi/IIIOBIZIAJILHOCTI BKJIOYAIOTH
criBmpailio 3 HaioHaabHuMu cysamu Ykpainu, MKC i crienianbaumu ad hoc tpuGysanamu. Buchosxu.
BUCHOBKH CTaTTi aKIEHTYIOTh Ha TOMY, 1[0 G0pOTH0A 3 OE3KAPHICTIO € He JINIIE MUTAHHIM [PABOCY IS,
a il BAXKJIMBIM KPOKOM Jist 3abe3TedeH st MiKHAPOAHOT Oesnieki. BeTaHoBIeH s petie/IeHTiB OKapaHHs
He3aJIeKHO Bifl CTATyCy BUHHUX 0Ci0 crpusaTive HOPMYBaHHIO HOBIX CTAHAAPTIB MIsKHAPOIHOTO TIpaBa
Ta CTBOPUTDH YMOBH JIJIS IOBFOTPUBAJIOTO MUPY.

KmouoBi cioBa: BoeHHi 3JI04MHM, BOCHHUI CTaH, MiXKHAPO/HI CTAHAAPTH, HAI[IOHAJIbHA MPAKTHKA,
IIpaBa JIOANHHY, TOPYTIeHHS 3aKOHIB Ta 3BUYAiB BilfHN, MisKHApOHe KPUMiHATbHE TIpaBo, PuMcpknii cTa-
TyT, Mi>kHapoHWIT KPUMiHATIBLHUI Cy L.

The article was submitted 13.11.2024

The article was revised 04.12.2024
The article was accepted 24.12.2024

119



HOTATKN



