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REGULATORY AND LEGAL FRAMEWORK
FOR PERSONNEL MANAGEMENT IN THE SECURITY
SERVICE OF UKRAINE

Abstract. Purpose. The purpose of the article is to characterise the regulatory and legal framework
for personnel management in the bodies and units of the Security Service of Ukraine. Results. Relying
on the analysis of scientific views of scholars and provisions of current legislation, the article focuses on
the issue that the regulatory framework for personnel management in the bodies and units of the Security
Service of Ukraine consists of an extensive system of official legal regulations, such as the Constitution,
legislative sources and by-laws. It is stated that certain problematic issues in the context of the topic
presented in this paper are regulated rather superficially, in particular, the following issues are concerned:
implementation of certain personnel procedures, such as the procedure for selection for service in
the Security Service of Ukraine; forms and methods of activities of specially authorised entities in the field
under study; training of future employees in higher education institutions. It is emphasised that the Law
of Ukraine ‘On Civil Service’ defines the principles, legal and organisational framework for ensuring public,
professional, politically impartial, efficient, citizen-oriented civil service which functions in the interests
of the State and society, as well as the procedure for exercising by Ukrainian citizens the right of equal
access to civil service based on their personal qualities and achievements. Conclusions. It is concluded
that that the regulatory framework for personnel management in the bodies and units of the Security
Service of Ukraine consists of an extensive system of official legal regulations, such as the Constitution,
legislative sources and by-laws. To date, their structure largely meets all the needs of regulatory framework
for each of the three groups of Security Service of Ukraine’s personnel: employees under employment
contract, civil servants and military personnel. However, certain problematic issues in the context
of the topic presented in this paper are regulated rather superficially, in particular, the following issues
are concerned: implementation of certain personnel procedures, such as the procedure for selection for
service in the Security Service of Ukraine; forms and methods of activities of specially authorised entities
in the field under study; training of future employees in higher education institutions.

Key words: personnel, staff, officials, employees, Security Service of Ukraine, regulatory and legal
framework.

1. Introduction

The activities of any public authorities,
especially law enforcement bodies, are car-
ried out exclusively on the basis of officially
established regulatory and legal framework.
Therefore, the regulatory framework for per-
sonnel management in the Security Service
of Ukraine is a set of legal regulations that
define the procedure, specifics, principles, par-
ticipants, directions, structure, as well as other
functional and legal issues of personnel man-
agement in the system of SSU bodies and units.
As for the composition of such framework, it is
quite special and atypical, as it does not relate
directly to the activities related to the perfor-
mance of the SSU's tasks and functions, but to

© V. Blud,2024

a rather narrow type of internal organisational
activity, in particular, personnel management.

Certain problematic aspects of the activ-
ities of the Security Service of Ukraine have
been  considered in  scientific ~ works
by: O.M. Bandurka, O.P. Vasylenko,
N.T. Honcharuk, M.I. Diachenko, L.S. Zem-
lianaya, O.P. Kovalenko, O.M. Kryvoruchko,
0O.S. Moroz, O.M. Muzychuk, V.V. Sokurenko,
etc. However, despite the significant theoret-
ical contribution, a number of issues remain
unresolved in the scientific literature, including
those related to the description of the regula-
tory and legal framework for personnel man-
agement in the bodies and units of the Security
Service of Ukraine.
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That is why, the purpose of the article is
to characterise the regulatory and legal frame-
work for personnel management in the bodies
and units of the Security Service of Ukraine.

2. The essence and content of the regula-
tory and legal framework for personnel man-
agement in the bodies and units of the Secu-
rity Service of Ukraine

To begin the research, it should be noted that
it is expedient to reveal the essence and content
of the regulatory framework for personnel man-
agement in the bodies and units of the Security
Service of Ukraine through the analysis of legal
regulations of different legal force. According to
the Law of Ukraine ‘On Lawmaking’, a legal reg-
ulation is an official document adopted (issued)
by alawmaker in accordance with the procedure
established by the Constitution of Ukraine and/
or law in writing, which contains a provision(s)
of law and is intended for repeated implemen-
tation. The legislation of Ukraine is an inter-
connected and organized system of regulatory
legal acts of Ukraine and applicable interna-
tional treaties. It is structured from instruments
of higher legal force to instruments of lower
legal force. The legislation of Ukraine includes:
1) the Constitution of Ukraine - the Basic Law
of Ukraine; 2) laws; 3) by-laws: a) resolutions
of the Verkhovna Rada of Ukraine containing
legal provisions; b) decrees of the President
of Ukraine containing legal provisions; c) res-
olutions of the Cabinet of Ministers of Ukraine
containing legal provisions; d) orders of min-
istries containing legal provisions (hereinafter
referred to as ‘ministerial orders’); d) regula-
tions of other state bodies containing legal pro-
visions; e) resolutions of the Verkhovna Rada
of the Autonomous Republic of Crimea, resolu-
tions of the Council of Ministers of the Auton-
omous Republic of Crimea, orders of the min-
istries of the Autonomous Republic of Crimea
containing legal provisions; f) orders of heads
of local state administrations, orders of heads
of structural units of local state administra-
tions containing legal provisions; g) regulations
of local self-government bodies containing legal
provisions. International treaties in force, rati-
fied by the Verkhovna Rada of Ukraine, are part
of the legislation of Ukraine (Law of Ukraine
On lawmaking, 2023). Therefore, according to
the above-mentioned Law, each instrument has
its own legal force - an attribute of legal regu-
lations and the provisions of law established
by them, which is the basis for determining
the ratio of their mutual hierarchical subordi-
nation in the system of legal regulations, deter-
mined by a set of features arising from: 1) prin-
ciples of the constitutional order in Ukraine;
2) competence and territorial jurisdiction
of the lawmaker as defined by the Constitution

6

of Ukraine and (or) the law; 3) other features
defined by the Constitution of Ukraine and (or)
the law (Law of Ukraine On lawmaking, 2023).

Obviously, not the entire range of legal
regulations listed in the Law is included in
the system of legal frameworks for person-
nel management in the SSU, but it is in view
of the hierarchy presented in the document
that the latter are most appropriately studied.
In the context of our study, the first and cen-
tral legal source is the Constitution of Ukraine,
which is the main legal source of the national
legal system in terms of and within which
all social relations are regulated. As a legal
basis for personnel management in the bodies
and units of the Security Service of Ukraine,
the Basic Law is distinguished by several points.
First of all, it enshrines key, integral human
and civil rights, which are freely exercised by
SSU employees, and which cannot be restricted
or violated, even taking into account the special
purpose and status of the Service (Constitution
of Ukraine, 1996).

The second point is that the Constitution
defines the scope of direct activities of the SSU
in Article 17 as follows: “Protecting the sov-
ereignty and territorial integrity of Ukraine,
ensuring its economic and information security,
shall be the most important function of the State
and a matter of concern for all the Ukrainian
people. The defence of Ukraine and protection
of its sovereignty, territorial integrity and invi-
olability shall be entrusted to the Armed Forces
of Ukraine. Ensuring the security of the State
and protecting the State borders of Ukraine
shall be entrusted to respective military forma-
tions and law enforcement bodies of the State,
whose organisation and operational procedure
shall be determined by law. The Armed Forces
of Ukraine and other military formations shall
not be used by anyone to restrict the rights
and freedoms of citizens or with the intent to
overthrow the constitutional order, subvert
the public authorities or obstruct their activity.
The State shall ensure social protection of citi-
zens of Ukraine who serve in the Armed Forces
of Ukraine and in other military formations as
well as members of their families. Establish-
ment and operation of any armed formations
not envisaged by law are prohibited in the ter-
ritory of Ukraine. The location of foreign mili-
tary bases in the territory of Ukraine shall not
be permitted” (Constitution of Ukraine, 1996).

In addition, the Constitution regulates
certain organisational and managerial aspects
of the SSU's functioning related to the imple-
mentation of personnel management. In par-
ticular, the main legal document of the state
establishes the powers of the Verkhovna Rada
of Ukraine and the Parliament, which include:
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to appoint and dismiss the Head of the Security
Service of Ukraine upon the proposal of the Pres-
ident of Ukraine; to approve the general struc-
ture, number, and functions of the Security Ser-
vice of Ukraine, the Armed Forces of Ukraine,
other military formations established in accord-
ance with the laws of Ukraine, and the Minis-
try of Internal Affairs of Ukraine (Constitution
of Ukraine, 1996).

3. Legislative level of the regulatory
framework for personnel management in
the Security Service of Ukraine

Considering the legislative level of the reg-
ulatory framework for personnel management
in the Security Service of Ukraine, it should be
noted that the Labour Code regulates labour
relations of all employees, contributing to
the growth of labour productivity, improve-
ment of the quality of work, increase in the effi-
ciency of social production and, on this basis,
the improvement of the material and cultural
standard of living of employees, strengthening
of labour discipline and gradual transformation
of work for the benefit of society into the first
vital need of every able-bodied person. The Code
enshrines the rights and duties of employees
under an employment contract and of the SSU
as an employer; guarantees of working condi-
tions; the basics of labour discipline; principles
of building labour relations, etc. (Labour Code
of Ukraine, 1971).

The Law of Ukraine ‘On Civil Service’
defines the principles, legal and organisational
framework for ensuring public, professional,
politically impartial, efficient, citizen-oriented
civil service that functions in the interests
of the state and society, as well as the procedure
for exercising the right of equal access to civil
service by Ukrainian citizens based on their
personal qualities and achievements. The pro-
visions of the Law define the legal regularities
of the civil service in the activities of all gov-
ernment bodies, including the Security Service
of Ukraine, and therefore the stafling of service
processes in the SSU bodies and units is based
on this legal instrument (Law of Ukraine On
Civil Service, 2015).

Thekeylegalregulation ofthe SSU isthe Law
of Ukraine ‘On the Security Service of Ukraine’.
The document regulates the general framework
of the SSU, the system and organisation of its
activities, the legal status of the SSU person-
nel, the rights, duties and powers of the agency,
aspects of social protection of employees, con-
trol over the activities of the agency, etc. (Law
of Ukraine On the Security Service of Ukraine,
1992). The main legal regulationissupplemented
by the Law of Ukraine ‘On the general structure
and number of the Security Service of Ukraine’,
which clarifies the organisational and mana-

gerial model of the SSU (Law of Ukraine On
the general structure and number of the Secu-
rity Service of Ukraine, 2005).

Most SSU employees are military person-
nel, and therefore they are subject to legisla-
tion on military service and its management,
namely the Law of Ukraine ‘On military duty
and military service’ and the ‘Disciplinary Stat-
ute of the Armed Forces of Ukraine’. The for-
mer document regulates the relations between
the state and citizens of Ukraine in connec-
tion with their constitutional duty to protect
the Motherland, independence and territorial
integrity of Ukraine, and defines the general
principles of military service in Ukraine (Law
of Ukraine On military duty and military
service, 1992). For its part, the Disciplinary
Statute regulates the essence of military dis-
cipline, the duties of servicemen and service-
women, as well as persons liable for military
service and reservists during training (check-
ing) and special meetings on its observance,
the types of rewards and disciplinary sanctions,
the rights of commanders to apply them, as
well as the procedure for submitting and con-
sidering applications, proposals and complaints
(Law of Ukraine On the Disciplinary Statute
of the Armed Forces of Ukraine, 1999).

In addition to military regulations, SSU
employees are subject to anti-corruption legisla-
tion, so personnel management shall be subject
to the restrictions provided for. For example,
the Law of Ukraine ‘On Prevention of Cor-
ruption’ defines the legal and organisational
framework for the functioning of the corrup-
tion prevention system in Ukraine, the content
and procedure for applying preventive anti-cor-
ruption mechanisms, and the rules for elimi-
nating the consequences of corruption offences
(Law of Ukraine On Prevention of Corruption,
2014).

The system of legal and regulatory frame-
works for personnel management in the SSU
bodies and units includes the Law of Ukraine
‘On social and legal protection of servicemen
and members of their families’, which estab-
lishes the basic principles of public policy on
social protection of servicemen and members
of their families, establishes a unified system
of their social and legal protection, guarantees
favourable conditions for servicemen and mem-
bers of their families in the economic, social
and political sectors for the realisation of their
constitutional duty to defend the Mother-
land and regulates relations in this field (Law
of Ukraine On Social and Legal Protection
of Military Personnel and Members of Their
Families, 1991).

The next group of regulatory frameworks
for personnel management in the SSU

1
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bodies and units is made up of by-laws,
that is, regulations adopted (issued) by
the lawmaker on the basis of and in pursuance
of the Constitution of Ukraine, the law,
and international treaties in force and aimed
at their implementation (Law of Ukraine On
lawmaking, 2023).

The system of by-laws governing the SSU's
activities has its own specifics, manifested in
the fact that most issues, including person-
nel issues, are regulated by departmental doc-
uments of the Service, which have limited
access, up to and including the classification
of secrecy. As a result, there are problems with
their scientific analysis. However, in this case,
a rather narrow range of working issues arising
in the context of the Service's current activi-
ties are regulated. Global issues of stafling are
regulated by open bylaws of both the SSU
and other authorities, such as Presidential
Decree ‘Issues of the Security Service of Ukraine’
No. 1860,/2005 of 27 December 2005, which
clarified the organisational structure of the SSU
and outlined its key components, SSU Order
‘On approval of the Instruction on organisa-
tion of special training of Ukrainian citizens for
admission to military service under contract in
the Security Service of Ukraine’ No. 603 of 30
November 2010, which defines the organisa-
tional and legal framework and methodology
for special training of a certain category of can-
didates for service in the SSU, etc. (Decree
of the President of Ukraine On the Issues
of the Security Service of Ukraine, 2005; Order
of the Security Service of Ukraine On approval
of the Instructions on the organization of spe-
cial training of citizens of Ukraine for admission
to military service under a contract in the Secu-
rity Service of Ukraine, 2010).

4. Conclusions

Therefore, the regulatory framework for
personnel management in the bodies and units
of the Security Service of Ukraine consists
of an extensive system of official legal regu-
lations, such as the Constitution, legislative
sources and by-laws. To date, their structure
largely meets all the needs of regulatory frame-
work for each of the three groups of SSU per-
sonnel: employees under employment contract,
civil servants and military personnel. How-
ever, certain problematic issues in the context
of the topic presented in this paper are regulated
rather superficially, in particular, the following
issues are concerned: implementation of cer-
tain personnel procedures, such as the proce-
dure for selection for service in the SSU; forms
and methods of activities of specially author-
ised entities in the field under study; training
of future employees in higher education insti-
tutions.
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HOPMATHBHO-ITPABOBI 3ACA/IN KAHPO]_SOT POBOTH B OPTAHAX
ITTIAPO3ALNIAX CJAYIKBbU BE3IIEKU YKPAIHU

AHotauis. Mema cTaTTi MOJISITAE Y TOMY, 11100 HAJIATH XaPaKTEPUCTHKY HOPMATHBHO-TIPABOBIM 3aca-
JIaM KaJipoBoi poboTu B opraHax i miaposainax Cay:x6u Gesnekn Ykpainu. Pesyavmamu. Y crarti, ciu-
PAIOYNCh HA aHAJI3 HAYKOBHX IOIJIS/IIB BYCHUX T4 HOPM YMHHOTO 3aKOHO/IABCTBA, AKIEHTOBAHO yBary
Ha TOMY, 1[0 HODMAaTHBHO-IPABOBI 3aca/i KajpoBoi poboTu B opranax Ta miaposmiiax Coyxbu Oesnexu
YKpaian ckmamaoThes i3 pPo3TamykeHol crucTeMu OMilliitHNX HOPMATHBHO-TIPABOBHUX aKTIB, SKi BKJIO-
4aoTh B cebe KoHcTuTyIi0, 3aKOHOIaBYI Ta MiA3aKoHHI [1Kepena. BinsHaueHo, mo okpeMi npobieMHi
[UTAHHST B PO3pi3i npezcTaBiienol poboti mpobeMaTuKy BPeryIboBaHi JOCHTh MOBEPXHEBO, 30KPeMa 1ie
CTOCYEThCSI MATAHB: Peasizallil OKPEMUX KaJ[POBHX IPOIELYP, a came, MOPSIKY Bibopy Ha cayx0y /0
Cuy:x6u 6esniekn Ykpaitu; popM Ta METO/IB AiSUIBHOCTI CHIEIiabHO YIIOBHOBAKEHUX CY(O EKTIB y 0CIII-
JUKyBaHil cepi; mAroToBKM MailbyTHIX cIysKOOBIIB y 3aKjaaax BUIIoi ocitTi. Harosomreno, mo 3akoH
Vkpainu «IIpo gepkasHy ciryk0y» BU3HAUAE IPUHILUIIN, IPABOBI Ta OpraHisaniiini sacaau sabesneyeHHs
1y 6J1iaHOI, TPodECITHOT, TTOIITHYHO HeyepeKeHOl, e(DeKTHUBHOI, OPIEHTOBAHOT HA IPOMA/ISIH JIePKaBHOI
cayKOH, sika (GYHKI[OHYE B iHTEpecax JepsKaBy i CYCITIbCTBA, a TAKOK MOPSAOK peasisallii rpomMaisa-
MU YKpaiHu 1paBa piBHOTO JIOCTYITY JI0 JePKaBHOI CJIyKOM, 110 6a3y€ThCsT Ha IXHIX OCOOUCTHX SIKOCTSIX
Ta JIOCATHEHHSIX. Bucnosxu. 3po6ieHo BUCHOBOK, 0 HOPMATHBHO-TIPABOBI 3acajiil KaJpoBoi poboTH
B opraiax Ta migposainax Ciyx6u Gesnekn YKpaiHu CKIafaloThCs i3 PO3TadysKeHol cucTeMn opiltiiiHmx
JIepsKaBHUX aKTiB, SIKi BKIOUYAOTh B cebe KoHCTUTYI1i10, 3aKOHOIaBYi Ta 1i3aKOHHI HOPMATUBHO-TIPABOBI
aktu. IX cTpyKTypa Ha chboroAHilmiil Aelb, HepeBaKIO, 3a10BOJIbIAE BCi HOTPeOU 1IPABOBOIO PEryJIo-
BaHHsI KOJKHOI i3 TPhOX TPYII Kazposoro ckiaamxy Cay:x6u Ge3rnekn Ykpaidu: MpariiBHUKIB 32 TPYAOBUM
JIOTOBOPOM, JIEPsKaBHUX CJIyKOOBIIB Ta BIHCHKOBOCTYKO0BIIB. PazoM i3 TuM, OKpeMi IIpo0GIeMHi M TaHHsI
B PO3pi3i npezcraBieHoi po6oTi 1pobieMaTHKU BPEryibOBaHi J0CUTh II0OBEPXHEBO, 30KPEMA I1€ CTOCYETh-
CsI IUTaHb: peasizallii OKpeMIX KaJ[pOBKX IIPOIELyD, 30KpeMa ToPsIKY Bigdopy Ha cay:x0y no Coy:xou
Gesrexkn Ykpainu; hopm Ta METOJIB AiSIBHOCTI CHENianbHO YIOBHOBKEHUX CY6'€KTIB Y OCITI/KYBaHiil
cepi; miarotoBKu Maitby THIX Ci1yKO0BIIB y 3aKIajlaX BUIIOI OCBITH.

Kimo4oBi cioBa: kajapu, KafpoBuii cKiaj, crysk060BIl, mpariBuuku, Ciry:xba 6esrexu Ykpainu, Hop-
MAaTHBHO-TIPABOBI 3aca/H.
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MAIN AREAS OF IMPROVING ADMINISTRATIVE
AND REGULATORY FRAMEWORK FOR THE
PROCEDURAL COMPONENT OF IMPLEMENTING
GUARANTEES OF LEGALITY IN ACTIVITIES

OF THE STATE BUREAU OF INVESTIGATIONS

Abstract. Purpose. The purpose of the article is to identify the main areas of improvement
of the administrative and legal regulation of the procedural component of the implementation of guarantees
of thelegality of the activities of the State Bureau of Investigation. Results. The article identifies the general
areas of improving administrative and regulatory framework for the procedural component of implementing
guarantees of legality in activities of the State Bureau of Investigations: — improvement of administrative
legislation on theuse of controlasaninstrument ofadministrativeand regulatory framework; — improvement
of administrative legislation on the use of control as an instrument of administrative and regulatory
framework; — digitalisation of the SBI's activities; — optimisation of the SBI's internal personnel policy; —
improvement of the system of protection of the rights of witnesses involved in criminal proceedings; —
improvement of law enforcement cooperation; — expansion of international cooperation. The following
areas of optimisation of the SBI's internal HR policy are identified: — formation of a centralised system
of professional development; — introduction of mechanisms for periodic certification of professional skills; —
implementation of programmes to support the psycho-emotional health of employees, including regular
testing or psychological counselling (especially important in martial law); — introduction of the principles
of inclusiveness in HR policy. The focus is on improving the system of protection of the rights of witnesses
involved in criminal proceedings through: — expanding administrative witness protection programmes, in
particular, mechanisms for granting witnesses a special protection status and simplifying administrative
procedures in the relevant programmes; — improving information security protection in the activities
of the State Bureau of Investigation; — administrative provision of psychological support to witnesses; —
the State Bureau of Investigation conducting information campaigns among the public to raise awareness
of the importance of testifying and the risks involved. The areas of improving the interaction of law
enforcement bodies to ensure the legality of the State Bureau of Investigation's activities are identified
as follows: — development of mechanisms for interagency communication (through digitalisation
of activities); — conducting interagency trainings and exercises; — exchange of practical experience; —
creation of joint investigative teams; — development of special methods of interaction under martial law.
Conclusions. A separate area is the expansion of international cooperation through: — the State Bureau
of Investigation initiating joint projects within international organisations (Interpol, Europol, OSCE,
NATO, etc.); — integration of the State Bureau of Investigation into international digital data exchange
systems; — improvement of communication with international human rights organisations to ensure
human rights in the course of investigations; — participation of the State Bureau of Investigation in
international programmes, projects and conferences to study current transnational challenges in the field
of law enforcement; — strengthening international cooperation of the State Bureau of Investigation in
the field of financial monitoring (money laundering, terrorist financing, legalisation of illegal income,
etc.); — development and implementation of interstate training programmes.

Key words: administrative jurisdiction, administrative law, administrative procedures, guarantees,
legality, control, monitoring, principles, investigation.
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1. Introduction

In recent years, Ukraine has carried out
a number of reforms related to changes in
the organisation and operation of public author-
ities, the judicial and law enforcement systems
of the country. The further implementation
of international standards in the field of pro-
tection of the rights and interests of citizens
requires not only updating the legal framework,
but also the creation of new public authorities.
The activities of the State Bureau of Investi-
gation, established at the state level to ensure
the interaction of police forces and investi-
gate crimes that pose a national threat, are all
the more interesting. Given that a relatively
short period of time has passed since the estab-
lishment of the State Bureau of Investigation
(hereinafter - SBI), the issue of the establish-
ment, activities and role of this body among
other law enforcement agencies, including pre-
trial investigation bodies, is still insufficiently
covered (Litvinova, 2022).

The activities of the State Bureau of Inves-
tigation have been the subject of scientific anal-
ysis by scholars such as: O. Drozd, O. Ilchenko,
0. Kvasha, O. Klymchuk, O. Levkivska, I. Lit-
vinova, O. Marchenko, E. Riepina, E. Skulysh,
S. Slinko, O. Stepanov, R. Truba, O. Usatyi,
A. Fantsevych, T. Yashchenko and others. How-
ever, the latest socio-political challenges in
Ukraine have a negative impact on the activi-
ties of state law enforcement agencies, which
requires relevant research in this area.

The purpose of the article is to identify
the main areas of improving administrative
and regulatory framework for the procedural
component of implementing guarantees of legal-
ity in activities of the State Bureau of Investiga-
tions.

2. Directions for improving the adminis-
trative and legal regulation of the procedural
component of the implementation of guaran-
tees of the legality of the activities of the State
Bureau of Investigation

In our opinion, the following general areas
of improving administrative and regulatory
framework for the procedural component
of implementing guarantees of legality in activi-
ties of the State Bureau of Investigations should
be identified:

— improvement of administrative legislation
on the use of control as an instrument of admin-
istrative and regulatory framework;

— digitalisation of activities of the State
Bureau of Investigations;

— optimisation of the SBI's internal person-
nel policy of the State Bureau of Investigations;

— improvement of the system of protection
of the rights of witnesses involved in criminal
proceedings;

— improvement of law enforcement cooper-
ation;

— expansion of international cooperation.

3. Control over the use of budget funds
and digitalization of the activities of the State
Bureau of Investigation

Next, each of the above areas will be ana-
lysed. We propose to improve administrative
legislation on the use of control as an instru-
ment of administrative and regulatory frame-
work by introducing the following amendments
and additions to the current legislation:

1. Additional control over the use of budget
funds by the State Bureau of Investigation
should be ensured. Such control should be
exercised by a special entity - the Accounting
Chamber. For this purpose, we propose the fol-
lowing amendments to the Law of Ukraine ‘On
the State Bureau of Investigation: - to sup-
plement part 6 of Article 23 as follows: ‘6. The
Accounting Chamber shall control the SBI's
spending of funds by conducting an audit once
every two years.” (Law of Ukraine On the State
Bureau of Investigation, 2015).

2. The control over the activities of the Pub-
lic Control Council under the State Bureau
of Investigation is imperfect. According to
the internal regulations, the Public Control
Council under the SBI should submit an annual
report on its activities. However, the special
Law of Ukraine ‘On the State Bureau of Inves-
tigation” does not contain a corresponding pro-
vision. In order to introduce mandatory annual
reporting by the Public Control Council under
the State Bureau of Investigation, we propose
the following amendments to the Law of Ukraine
‘On the State Bureau of Investigation’: - to sup-
plement part 4 of Article 28 with the following
wording: ‘The Public Control Council under
the State Bureau of Investigation shall prepare
and publish a report on its activities for the pre-
vious year no later than 1 April on the official
website of the State Bureau of Investigation
under the heading “Public Control Council”, in
accordance with the requirements stipulated by
the Regulation on the Public Control Council
(Law of Ukraine On the State Bureau of Inves-
tigation, 2015).

With regard to the next area, that is, the dig-
italisation of the State Bureau of Investigation,
the following areas of improving administrative
and regulatory framework for the procedural
component of implementing guarantees of legal-
ity in activities of the State Bureau of Investiga-
tions should be identified as follows: 1) creation
of a digital space for interaction between public
authorities, law enforcement bodies and liti-
gants (optimisation of state registers, electronic
document management, digital archiving, etc.);
2) implementation of administrative regula-
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tions in digital form (digitisation of internal
investigation regulations and control proce-
dures, development of electronic algorithms for
employees of the State Bureau of Investigation,
etc.); 3) introduction of training programmes
for SBI employees on the use of digital technol-
ogies in procedural activities; 4) equipping SBI
structural units with modern technical means;
5) improving cybersecurity of SBI systems.

4. HR support and optimization of inter-
nal HR policy of the State Bureau of Internal
Affairs

The next area is stafling of the SBI's activ-
ities, which is currently a holistic phenomenon
requiring an appropriate level of administrative
and regulatory framework. The need to improve
the legal regulations and bylaws of Ukraine in
this regard is caused by both the gaps in the cur-
rent legislation prior to the SBI ‘reset’ reform
and the results of this reform, which exacerbated
the unresolved problems of staffing the Bureau
or caused new problems of regulatory frame-
work for this phenomenon. These and other
problematic aspects of the SBI staffing, as
well as the results of inconsistent and unbal-
anced work of the legislator over the past few
years, justify the need for appropriate changes
(Tymoshenko, 2020).

We argue that the areas of optimisation
of the State Bureau of Investigation’s internal
HR policy should be: — formation of a central-
ised system of professional development; —
introduction of mechanisms for periodic certi-
fication of professional skills; — implementation
of programmes to support the psycho-emotional
health of employees, including regular testing or
psychological counselling (especially important
in martial law); — introduction of the principles
of inclusiveness in HR policy.

We have identified a separate area for
improvement of the system of protection
of the rights of witnesses involved in criminal
proceedings. In our opinion, the main areas
for improvement of administrative legislation
related to the protection of witnesses' rights in
criminal proceedings should be: — expanding
administrative witness protection programmes,
in particular, mechanisms for granting wit-
nesses a special protection status and simplify-
ing administrative procedures in the relevant
programmes; — improving information security
protection in the activities of the State Bureau
of Investigation; — administrative provision
of psychological support for witnesses; — con-
ducting information campaigns among the pub-
lic by the State Bureau of Investigation to raise
awareness of the importance of testimony
and the risks associated with it.

12

5. Law enforcement interaction and inter-
national cooperation

The interaction of law enforcement bodies is
also imperfect. In our opinion, the priority areas
of improving the interaction of law enforce-
ment bodies to ensure the legality of the State
Bureau of Investigation's activities should be
as follows: — development of mechanisms for
interagency communication (through digitali-
sation of activities); — conducting interagency
trainings and exercises; — exchange of practi-
cal experience; — creation of joint investiga-
tive teams; — development of special methods
of interaction under martial law.

The last area is the expansion of interna-
tional cooperation through: — the State Bureau
of Investigation initiating joint projects within
international organisations (Interpol, Europol,
OSCE, NATO, etc.); — integration of the State
Bureau of Investigation into international dig-
ital data exchange systems; — improvement
of communication with international human
rights organisations to ensure human rights
in the course of investigations; — participation
of the State Bureau of Investigation in inter-
national programmes, projects and conferences
to study current transnational challenges in
the field of law enforcement; — strengthening
international cooperation of the State Bureau
of Investigation in the field of financial moni-
toring (money laundering, terrorist financing,
legalisation of illegal income, etc.); — develop-
ment and implementation of interstate training
programmes.
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OCHOBHI HATIPIMKHU YIOCKOHAJIEHHS AJIMIHICTPATUBHO-
IIPABOBOTO PEI'YJIIOBAHHS ITPOIE/IYPHOI CKJIAIOBOI PEAJII3AILLT
TAPAHTIIT 3AKOHHOCTI AISJIbHOCTI IEP;KABHOT'O BIOPO
PO3CJIJIYBAHb

Aroraiis. MeTa cTarTi H0JISIra€ y TOMY, 1100 BU3HAYNTH OCHOBHI HAMIPSIMKH YIOCKOHAJIEHHST a/[MiHi-
CTPATUBHO-ITPABOBOTO PETYJIIOBAHHS MPOIE/LyPHOI CKJIA/I0BOI peasi3ailii rapaHTiil 3aKOHHOCTI /[isITbHOCTI
JlepskaBHOTO 010pO po3CinyBaHb. Pezyavmamu. Y cTarTi BUALIEHO 3arajibHi HAIPSIMKH BIOCKOHAJICH-
H4 aIMIHICTPaTUBHO-TIPABOBOTO PETyJIOBAaHHS TPOIEYPHOI CKJIAI0BOI peasisallii rapanTiii 3aKOHHOCTI
AistbHOCTI JlepskaBHOTO GI0PO PO3CJIiLyBaHb: — BJOCKOHAICHHS aJIMiHICTPATHBHOIO 3aKOHOABCTBA 100
BUKOPHCTAHHS KOHTPOJIO K IHCTPYMEHTY a/IMiHICTPAaTHBHO-TIPABOBOTO PETYJIIOBAHHS; — IN(POBi3alis
HisbHOCTI JlepKaBHOTO 6I0PO PO3CIiIyBaHb; — ONITUMI3allig BHY TPIIIHbO-KaAPOBOI oM THKY [lepiKaBHO-
10 GI0PO PO3CJIi/LyBaHb; — BIOCKOHAJICHHSI CHCTEMU 3aXHCTY MPAB CBI/IKIB, sIKi 6epyTh y4acTh y KpUMiHATb-
HOMY HPOBA/KEHHI; — MOKPAIIEHHS B3AEMO/Ii1 TPAaBOOXOPOHHUX OPTaHiB; — PO3MIUPEHHS MisKHAPOJHOTO
criBpobiTHUIITBA. BujiieHo HAPSIMKK ONTUMI3allil BHYTPIIIHBO-KaAPOBOI otk JlepxaBHoro 610po
po3caizyBanb: — (hOPMyBaHHS IEHTPATi30BaHOI CHCTEMH MiIBUAIEHHST KBaTi(iKallii; — BBeIeHHI MeXaHi3-
MiB TiepioinuHoi ceprudikaiii mpodeciiiHnx HaBUYOK; — BIPOBAJZKEHHS TIPOTPAM IiITPUMKH TICHXOEMO-
IIHOTO 310POB’ MPAIliBHUKIB, IKa BKIIOYATHME PETYJIspHE TECTYBaHHs a00 MCUXOJIOTTYHI KOHCYIbTalil
(0cOBIMBO BaKJIMBO B YMOBAX BOEHHOTO CTaHY ); — BIIPOBA/UKEHHS 3aCa/l iHKTIO3UBHOCTI B KaIPOBY T10JIi-
TUKY. AKIIEHTOBAaHO YBary Ha BIOCKOHAJICHHI CUCTEMU 3aXUCTY [PAB CBIJIKIB, siKi 6epyTh y4acTb y Kpu-
MiHaJbHOMY IIPOB/PKEHHI Yepe3: — PO3IIMPEeHHs IIPorpaM a/IMiHICTPaTUBHOTO 3aXMUCTY CBi/IKIB, 30Kpe-
Ma, MeXaHi3MiB /IS Ha/IaHHA CBi/[KaM CIIeliaJIbHOTO CTATyCy 3aXMCTY Ta CHPOIIEHHS aJMiHICTPATHBHUX
HpOIEAYP Y BIANOBIHUX MpOrpaMax; — IOKPAIICHHS 3axucTy iH(OPMAI[iiiHOl Ge3leKy y MisibHOCT
JlepskaBHOTO OIOPO PO3CIIiAyBaHb;, — aAMiHiCTpaTHBHE 3a0€3IE€UEHHsT MCUXOMOTIYHOT THATPUMKH CBIl-
KiB; — npoBeennst [epskaBHrM 0100 po3CIifyBatb iHhOpMALiHIX KaMITaHiil cepe/i HaceJeHHsI 3 METOIO
MiABUIIEHHA 0OI3HAHOCTI PO BaKJIMBICTD CBITYEHHS Ta PUSWKHM, TIOB'A3aHi 3 MM, Buaineno manpsvu
HOKpaIeHHsI B3aEMO/IiT TIPABOOXOPOHHUX OPraHiB sl 3a0€3IeYeH sl TapaHTiil 3aKOHHOCTI JislIbHOCTI
JlepskaBHOTO GI0PO PO3CITiYBaHb: — PO3POOKA MEXaHi3MiB MisKBIZIOMYOi KOMYHiKatliil (3aBAsSKI ITHPPOBI-
3a1lil ZiSIbHOCTI); — MPOBEIEHHS MisKBIIOMYNX TPEHIHTIB Ta HABYaHb; — OOMIH IPAKTUYHUM JOCBIZOM; —
CTBOPEHHSI CIHIJIbHUX CJIiAY0-ONEPaTUBHUX TPYIl; — PO3poOKa 0COOIMBUX METOIUK B3aEMOJIi B yMOBaX
BOEHHOTO cTany. Bucnosxu. OkpeMiuM HAMPAMOM BUIITIEHO PO3MIMPEHHS MiKHAPOIHOTO CIiBPOOITHNI-
TBa uepes: — iHiiioBanHs JlepkaBHUM GIOPO PO3CJIIyBaHb CIIIBHUX MPOEKTIB Y PAMKAX MizKHAPOAHIX
opranizariii (Inrepmos, €spomnosn, OBCE, HATO Tomo); — inTerpaiiiio JlepkaBHoro 610po po3ciigiyBaHb
B MixKHapoAHi 1udpoBi cucreMn 0OMiHY TaHUMK; — MOKPAIleHHs] KOMYHIKallil i3 MiKHADOAHMMHU [PABO-
3aXUCHUMU OPTaHi3alissMu 1711 3a0e31eYeHHsI IIPaB JIOAMHU B IPOLECi PO3CIIIyBaHb; — yuacTb Jlepkas-
HOro GI0PO PO3CJIiJyBaHb y MIsKHAPOAHUX IIPOrpamMax, IPOEKTAX Ta KOHMEPEHIIISAX MOA0 TOCIIKEHHS
CYJacHUX TPAHCHAIIOHAJIBHUX BUKJHUKIB Y cdepi MPaBOOXOPOHHOI [iSITTBHOCTI; — TIOCUIEHHS MiXKHAPO/I-
Hoi criBnparli /[ep:kaBHoro 610po posciiayBanb y cdepi HiHaHCOBOrO MOHITOPUHTY (BiAMUBAHHSIM TPO-
1ieit, hiHaHCYBAHHSIM TePOPU3MY, Jierasizallist He3aKOHHKX JOXOJIiB TOIIO); — PO3POOKY Ta BIPOBAJIKEHHST
MiKIePKaBHUX ITPOTPaM TiABUTIEHHST KBaidikarrii.

KurouoBi cioBa: ajiMiHicTpaTHBHA I0PUCAMKILIS, a/IMiHICTPATUBHE IPABO, a/IMiHICTPATHBHI MPOIE/Y-
PH, rapaHTii, 3aKOHHICTb, KOHTPOJIb, MOHITOPUHT, IPUHITUIIN, PO3CJIilyBaHHS.
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COUNTERACTION BY SPECIAL LAW
ENFORCEMENT UNITS TO SMUGGLING
OF CULTURAL VALUES AND WEAPONS:
EUROPEAN EXPERIENCE

Abstract. Purpose. The purpose of the article is a legal analysis of the positive European experience
of counteraction by special law enforcement agencies to smuggling of cultural values and weapons.
Results. Smuggling of cultural values and weapons is one of the most dangerous threats to international
security. The loss of cultural objects weakens national identity and cultural heritage, while the illegal
circulation of weapons contributes to conflicts, terrorism and crime. In this context, the study of legal
regulations and the practice of law enforcement agencies of different countries allows us to identify effective
mechanisms for combating these crimes and the possibility of their adaptation to national conditions. In
European countries and the USA, the functions of counteraction are giving way to prevention, which is
primarily aimed at using preventive measures with the subsequent elimination of causes and conditions
using confidential assistance from citizens. Conclusions. Considering the analysed positive foreign
experience of law enforcement agencies combating the smuggling of cultural values and weapons, a number
of recommendations are proposed for law enforcement agencies combating the smuggling of cultural values
and weapons in Ukraine: high-quality logistical and financial support; expanded cooperation: conclude new
international agreements and strengthen information exchange between states; a national registry: develop
a database of cultural values and objects at risk; strengthened border control: introduce specialised units
at customs to check cultural values and weapons; training of personnel: conduct regular trainings and seminars
for customs and law enforcement officers; facilitation of the return of valuables: simplify the procedures for
the restitution of cultural objects for the countries from which they were illegally removed; use the latest
information and analytical support to combat the smuggling of cultural values and weapons, especially
artificial intelligence technologies, as well as creating joint automated information and search systems in
the EU: “Weapons and ammunition smuggling” and “Cultural value smuggling”.

Key words: smuggling, cultural values, weapons, ammunition, countermeasures, information
and analytical support, foreign experience.

1. Introduction areduction in the number of employees and a cut

The problem of smuggling is one of the pri-
mary tasks of the state in protecting its economic
interests. Throughout the period of Ukraine's
independence, a large number of exports
and imports of goods have been detected. A
particular danger for the state is that smug-
gling operations are committed with corrup-
tion by officials of state and local authorities.
This affects domestic producers. Illegal imports
of foreign goods reduce demand for Ukrainian
products, leading to the liquidation of produc-
tion facilities, a decrease in the competitiveness
of Ukrainian enterprises in the domestic market
and their relocation abroad. This may result in
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in their payroll. In addition, the results of such
criminal activities have a negative impact on
public relations in the field of protection of life
and health of citizens in the case of smuggling
of weapons and ammunition, nuclear materi-
als and substances, drugs, alcohol, cigarettes,
deprive citizens of the right to use cultural
values, historical heritage of Ukraine (Kukshy-
nova, Nosenko, 2021). An additional motiva-
tion for studying this problem is the fact that
in the course of Ukraine's European integra-
tion, the system of combating smuggling should
shift the focus of its work to interoperability
with the security forces of the EU and NATO

© V. Vynnychenko, 2024
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countries, which, together with the above,
makes the study of the regulatory framework
for the interaction of security forces, judicial
and law enforcement agencies of Ukraine in
the performance of combat missions to combat
smuggling quite relevant and worthy of atten-
tion of scholars and practitioners (Krylovet-
skyi, 2020).

Smuggling-related crimes cause significant
damage to a country's economic system and seri-
ously threaten the fundamental principles that
guide any society. Smuggling undermines gov-
ernment revenues, increases the tax burden
on official business entities, kills the need for
investment and innovation, reduces the foreign
currency that a country can earn from legal
exports, and increases unfair competition in
the market (Karafo, 2018).

It should be noted that the number of coun-
tries to which smugglers are trying to illegally
move cultural values is constantly increasing.
Recently, the export of antiques to Asian coun-
tries, in particular Japan, and to the Middle East
has become a trend (Tuliantseva 2007). In con-
nection with the above, it should be noted that
in some countries national and international
systems of accounting, coding and monitoring
and disposal of cultural property have been suc-
cessfully operating (including: Artefacts Can-
ada, Cultural Heritage Inventory Management
System (CHIMS), Sistema Informativo Gener-
ale del Catalogo (SIGEC), Archidoc, Mérimée,
Palissy, Gioconda, Art Loss Register (ALR),
Object ID, Checklist, VRA Core, Cataloging
Cultural Objects - CCO, MIDAS, and others).
Connecting to such systems enables to track
the main changes that have occurred with cul-
tural objects (displacement, theft, return) in
an operational mode. In those countries where
electronic systems for the registration of cul-
tural property have already been implemented
(in particular, Canada, the United States, Malta,
Denmark, Italy, France, and the United King-
dom), no uniform approaches to their formation
have been defined. Therefore, it is acceptable to
adopt international best practices for Ukraine
(Kniaziev, 2020).

Moreover, it should be noted that the five
largest arms exporters in the world have remained
constant. These are, of course, the United States,
Russia, China, France and Germany, which
account for 74% of international arms supplies,
and the United States and Russia together
account for 58%. As for imports, the largest arms
buyers in 2011-2015 were India, Saudi Arabia,
China, the UAE and Australia. Together, they
received 34% of all arms imports. It should be
noted that in 2011-2015, weapons were mainly
imported to Asia and Oceania (46% of global
imports), the Middle East (25%), Europe (11%),

the Americas (9.6%) and Africa (8%). Between
2006-2010 and 2011-2015, arms imports in
Africa increased by 19%, in Asia and Oceania
by 26%, and in the Middle East by 61%. How-
ever, in the Americas, imports fell by 6%, and in
Europe by 41%. The volume of the arms mar-
ket in 2012-2016 increased by 8.4% compared
to the previous five-year period. There was also
an upward trend in the global arms market, after
many years of decline in this sector (Zharovska,
2018).

When studying crime in its various man-
ifestations, it should be noted that Ukraine
is linked to global criminal markets through
the following activities: 1) smuggling routes
connecting Russia and Ukraine and passing
through the occupied territories; 2) global
smuggling hubs in Odesa and other ports on
the Black Sea (currently, this area is ‘frozen’
due to Russia's large-scale invasion of Ukraine);
3) factories in Ukraine that produce prohib-
ited export goods; 4) crimes related to human
rights violations, namely, human trafficking,
white slavery, migrant smuggling, etc. These
areas of illegal activity are being handled by
various criminal elements, including thieves in
law, who are trying to retain criminal influence
on the security situation in the southern region
of Ukraine (Lutsenko, 2024).

For example, products of the excisable
group, light industry, perfumes and cosmetics
purchased abroad are smuggled into Ukraine
and sold through commercial kiosks, markets,
fictitious intermediary firms (used to reduce
the profit of a legal company). The majority
of the proceeds from such activities are con-
verted into foreign currency through a network
of currency exchange offices or money changers.
If significant amounts of money are exchanged,
they are deposited in cash into the accounts
of fictitious business entities, which transfer
them to the Ukrainian Interbank Exchange,
where they buy foreign currency, allegedly to
pay for imported goods. To facilitate smugglers,
a network of fictitious commercial structures
has already been formed in Ukraine that con-
vert non-cash funds into cash, which scholars
constantly draw the attention of law enforce-
ment to (Predborskyi, 2005).

Therefore, in order to achieve and imple-
ment such changes to improve the situation,
the state of countering smuggling abuses in
foreign countries should be reviewed, their
methods of combating smuggling should be
familiarised, and some of them should be
actively cooperated with: ‘the problem that
has not bypassed any country in the world has
recently become a problem without borders due
to global integration processes’ (Bondarenko,
Kuzmenko, 2021).

15



1/2024

ADMINISTRATIVE LAW AND PROCESS

Furthermore, it should be noted that
a survey of SSU employees found that 89%
of respondents supported the position that
Ukraine should adopt positive foreign experi-
ence in combating smuggling of cultural values
and weapons. In addition, the survey revealed
that practice of foreign law enforcement agen-
cies (special services) and criminal legislation
on counteraction to smuggling of cultural val-
ues and weapons in European countries should
be studied in the following countries: the USA,
Canada, Brazil, the UK, France, the Nether-
lands, Israel, Italy, Spain, Austria, Romania,
Bulgaria, Latvia, Lithuania, Estonia, the Czech
Republic, Germany, Georgia, Hungary, Poland,
Finland, China, Turkey and India. A number
of domestic scholars hold the same position.

Thus, the analysis of foreign experience today
is a mandatory area of research in any field of sci-
ence (Lozynska, 2016). It should also be noted
that law enforcement bodies of Ukraine lack expe-
rience in combating smuggling of cultural values
and weapons, and such activities require coor-
dinated action of the latter at both the domes-
tic and international levels. Therefore, interna-
tional cooperation in combating cultural values
and weapons is primarily driven by the need for
law enforcement cooperation, as smuggling is
committed by transnational organised criminal
groups and such cooperation requires a systematic
solution to urgent legal, organisational and tactical
issues that provide favourable conditions for iden-
tifying and documenting all members of organised
groups and other participants involved in this
crime and other related ones.

As a result, the study of foreign experience
in combating smuggling of cultural property
and weapons is necessary in the analysis of inter-
national regulatory frameworks in general
and the effective legal frameworks of individual
States in this area under martial law, which has
contributed to the relevance of the topic.

The issues of law enforcement agen-
cies' counteraction to smuggling of cultural
values and weapons have been studied by:
0O.S. Anhelovska, D.V. Babikov, I.M. Baziaruk,
I.H. Berezhniuk, O.S. Bondarenko, V.V. Var-
ava, V.I. Havryliuk, M.P. Danyliuk, V.I. DyKkyi,
V.I. Dubyna, H.P. Zharovska, V.P. Zhdanova,
V.S. Kniaziev, LV. Krasnytskyi, A.L. Kry-
lovetskyi, V.V. Kuzmenko, O.0. Kukshynova,
1.O. Lozynska, Yu.V. Lutsenko, S.O. Maksy-
menko, E.S. Moldovan, D.S. Nosenko, S.O. Pav-
lenko, M.L. Pohrebytskyi, O.I. Popivniak,
V.A. Predborskyi, V.H. Sevruk, N.I. Smahlii,
V.A. Suvorkin, S.O. Filippov, O.I. Kharaberiush,
S.A. Shepetko, 1.V. Shymonia, O.Yu. Shostko,
O.V. Yurynets.

The purpose of the article is a legal analysis
of the positive European experience of counter-
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action by special law enforcement agencies to
smuggling of cultural values and weapons.

2. An analysis of the European experience
in establishing criminal liability for smuggling
shows

The European experience of establishing
criminal liability for smuggling shows that in
a number of developed countries with stable
and powerful economies, emphasis is placed
on the use of economic incentives to counter
smuggling, given the high level of law-abid-
ingness of business entities and citizens. More-
over, criminal liability for smuggling of goods,
including excisable goods, is also among
the levers of influence, in particular, in some
EU countries, the criminal liability for smug-
gling is quite strict (Draft Law of Ukraine On
Amendments to the Criminal Code of Ukraine
and the Criminal Procedure Code of Ukraine
regarding the criminalization of smuggling
of goods and excisable goods, as well as false
declaration of goods, 2021). In this regard,
S.0. Maksymenko argues that the European
experience of criminalising smuggling reveals
that in a number of developed countries with
stable, strong economies, the emphasis is on
using economic incentives to combat smuggling,
given the high level of law-abidingness of busi-
nesses and citizens. In addition, criminal liabil-
ity for smuggling of goods, including excisable
goods, remains among the levers of influence,
in particular, some EU countries (the Republic
of Ttaly, the Republic of Lithuania, the Repub-
lic of Poland, Romania, the Slovak Republic,
the Kingdom of Sweden, the Federal Republic
of Germany, Hungary, etc.) provide for strict
criminal liability for smuggling (Maksymenko,
2014).

According to the European Union police
service Europol, OCGs operating in the EU
includerepresentatives of Turkey (drugand arms
trafficking, money laundering, racketeering),
Nigeria (human trafficking, drug traflicking,
fraud), Morocco (cannabis trafficking, smug-
gling), fraud), Moroccans (cannabis traffick-
ing, smuggling), Colombians (cocaine traffick-
ing), Chinese (illegal migration), Vietnamese
(illegal migration, smuggling of goods, general
criminal services) (Shostko, 2007). Experts
of the project ‘Smuggling: To Criminalise or
Not to Criminalise? A View from Border Volyn’
project, based on the analysis of the experience
of European countries, identify different types
of liability in the EU: in the UK, smuggling is
punishable by up to 7 years in prison; in Hun-
gary, criminal liability arises after smuggling 15
cartons of cigarettes; in Romania, you can go to
prison for transporting even one pack of smug-
gled cigarettes through the green corridor; In
Slovenia, a smuggler can be imprisoned for 8
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cartons of tobacco products; in Poland, the only
penalty for cigarette smuggling is a fine, which
ranges from 168 to 3360 Polish zlotys (45 to 900
USD) (Zakirova, 2021). In different EU coun-
tries, the threshold for the value of goods that
triggers criminal liability varies significantly.
For example, in Slovakia, this figure does not
reach 300 euros, while in Portugal it is more
than 50 thousand. Overall, border controls
prevent less than half of all illegal movements
(Maksymenko, 2014).

In the UK, a specialised prosecutorial body,
the Serious Fraud Office (SFO), has such pow-
ers, dealing with the most serious and complex
cases of fraud, bribery and corruption at the high-
est level (Batyrhareieva, Holovkin, Novikov,
2020). Several bodies are involved in ensur-
ing customs security in the UK, the main ones
being Her Majesty's Revenue & Customs,
the National Crime Agency, the UK Border
Force, and the UK Visas and Immigration
Agency (Popivniak, 2018).

Interestingly, unlike the United States, where
the main task of the Customs and Border Protec-
tion Service is to protect citizens from external
and internal threats, and the fiscal function is
secondary, in the UK, as in China, the main goal
of the Customs Service is to fill the budget, while
the National Crime Agency is responsible for
protecting people in this country from external
threats. In addition to it, the British Border Force
performs functions similar to the US Border
Patrol, namely immigration and customs control,
combating smuggling, and collecting customs
duties. However, unlike in the US, this body is
not a separate ministry, but a part of the Minis-
try of the Interior, similar to China. Therefore,
the UK sees the main threats to customs security
as financial losses to the budget and the security
of its subjects from terrorist activities. Therefore,
all the bodies that ensure the UK's customs secu-
rity face the task of fiscal security (Lisnichenko,
Plynokos, Halan, 2023).

It should be noted a thorough approach
of the Dutch legislator to regulating liability
for smuggling offences. The range of crimes
envisaged by the Criminal Code of the King-
dom of the Netherlands of 1881 (hereinaf-
ter - the Dutch Criminal Code, we are talking
about the current version of the Code) is quite
wide: from acts that infringe on the founda-
tions of credit and monetary relations to eco-
nomic offences. For example, a person who
imports counterfeit or falsified coins, govern-
ment securities or banknotes into the European
part of the Kingdom (directly to the Neth-
erlands) is subject to criminal liability under
Article 209 of the Dutch Criminal Code. The
sanction is punishable by imprisonment for
a term not exceeding 9 years or a fifth category

fine. A person who imports coins with cut edges
into the European part of the Kingdom under
the guise of undamaged coins is liable under
Article 211 of the Dutch Criminal Code. The
punishment for this offence is imprisonment for
a term not exceeding 8 years or a fifth category
fine (Popivniak, 2018).

In France, customs and regulatory mat-
ters have always been one of the most impor-
tant tools for implementing public policy, so
the experience of general customs and regula-
tory framework and application of customs sys-
tems is of great importance in creating the legal
basis for the customs union of European coun-
tries. France has joined the European Customs
Union. Measures to centralise customs proce-
dures have a significant impact on the customs
administrative procedures for import operations
in France. The Financial and Trade Licensing
Service (SOFICO) and the Directorate Gen-
eral of Customs and Indirect Taxes are impor-
tant (Yurynets, 2021).

In addition, in France, customs control
over foreign trade entities is implemented in
two areas: formal and fundamental control. At
the moment of crossing the customs border,
representatives of the French customs author-
ities fundamentally check about 5% of imports
and 1% of exports of goods. The remaining 95%
are subject to control within 1-3 years after
the customs documents are issued (Kukshy-
nova, Nosenko, 2021). According to the French
Criminal Code, the types of criminal punish-
ment are: 1) conviction with the imposition
and execution (serving) of a sentence; 2) con-
viction with conditional non-execution (exemp-
tion from serving) of the sentence; 3) conviction
with unconditional non-execution (exemption
from serving) of the sentence; 4) conviction
with conditional release from the sentence;
5) conviction without imposition of a sentence
(Krasnytskyi, 2008).

It should be noted that Finland is the first
successful example with an effective and clear
system of combating smuggling and corrup-
tion due to a strong regulatory framework
and the absence of serious gaps in the legisla-
tion. It is one of the least smuggled countries in
the world. As a member of the EU, Finland is
a party to all major EU regulations on fighting
organised crime, which is a very important fac-
tor in its efforts to combat the spread of crime,
including smuggling. However, the implementa-
tion of European laws in the domestic legal sys-
tem of Finland is carried out very deliberately
and carefully. A key principle of this process is
the organic combination of Finnish national
legislation with European legislation with min-
imal changes to the former (Bondarenko, Kuz-
menko, 2021).
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For example, the unit for combating organ-
ised crime in Italy is the Antimafia Investiga-
tion Division, in Israel - the Yahbal Unit for
Combating Organised Crime and International
Organised Crime (national unit for combating
organised and international crime), in Roma-
nia - the Directorate General for Combating
Organised Crime and Drugs of the Ministry
of Administration and Interior of Romania. The
Department for Combating Organised Crime
of the Ministry of Internal Affairs of the Slovak
Republic includes the following units: for crim-
inal groups: combating terrorism; combating
forgery of documents and securities; combat-
ing smuggling and corruption; regional depart-
ments. In countries such as Austria, Georgia,
Latvia, Lithuania, Moldova, Germany, Poland,
Czech Republic, Hungary and others, services
and units for combating organised crime are part
of the criminal police (Kharaberiush, 2015).

Organisationally, customs administrations
are formed as separate agencies, as well as
part of a joint customs and tax administration,
which is the case in Ukraine. In 13 EU coun-
tries (Czech Republic, Republic of Poland,
Romania, Bulgaria, Finland, France, Germany,
Greece, Italy, Lithuania, Luxembourg, Slovenia,
Sweden), customs administrations are separate
agencies, usually under the control of the Minis-
try of Finance. In another 12 countries (Austria,
Belgium, Denmark, Estonia, Hungary, Ireland,
Latvia, the Netherlands, Portugal, the Slovak
Republic, Spain, and the United Kingdom),
customs administrations are part of a single tax
and customs authority. However, the countries
and the adopted model of customs administra-
tion organisation do not have a clear connection
(Varava, 2017).

To combat smuggling and corruption during
customs clearance, Belgium not only adheres to
the traditional repressive approach of criminal-
ising smuggling, but also cares about prevent-
ing it. Therefore, this problem is reflected in
the COPERNIC reform, which stands for close
financial control. By expanding concepts such
as ‘smuggling’, ‘corruption’ and certain aspects
of violation of customs rules in case of abuse
of power, Belgium not only limited itself to
the criminal aspect, but also left room for such
concepts, which gradually led to the creation
of the so-called conduct code (Bondarenko,
Kuzmenko, 2021).

Since 2016, the regulatory framework for
customs relations in Germany has been the Cus-
toms Code of the European Economic Commu-
nity (hereinafter - EEC), adopted in 2013 (Var-
ava, 2017). As of 1 January 2016, a new model
of customs administration was introduced in
Germany, with the General Customs Direc-
torate (Generallzolldirektion) as the highest
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federal authority. In order to ensure customs
security, federal legislation vests the German
customs authorities with quite broad powers. In
addition to collecting customs duties and con-
trolling the movement of goods across the bor-
der, the customs authorities are also responsible
for combating the smuggling of drugs, tobacco,
alcohol, weapons and ammunition, as well
as preventing and suppressing the financing
of terrorism. Recently, combating illegal labour
activities, the work of mobile customs groups
to detect these activities, as well as detection
of counterfeit goods when they are attempting
to enter the territory of the European Union
have become particularly important (Petrova,
2019).

The main legislative act regulating social
and legal relations in the area under study in
Germany is the Law on the Customs Crim-
inal Police Office and Customs Investiga-
tion Authorities of 16 August 2002, known as
the Law on the Customs Investigation Service
(ZFdG) (hereinafter - the ZFdG Law). Accord-
ing to § 1 of this Law, the Customs Investiga-
tion Service consists of the Customs Criminal
Police Office and the General Directorate
of Customs Investigations, which is subordi-
nated to the operational and investigative cus-
toms offices (Gesetz tiber das Zollkriminalamt
und die Zollfahndungsamter, 2002). The Cus-
toms Criminal Police Department is the cen-
tral body of the Customs Investigation Service
and at the same time one of the Central Depart-
ments of the Customs Administration's infor-
mation and communication system. Officials
of this structural subdivision of the Customs
Investigation Service are vested with the pow-
ers of investigative bodies and are investigators
of the Prosecutor's Office (§16) (Moldovan,
Zhdanova, 2020).

The German Customs Inspection Ser-
vice consists of the Customs Criminal Police
and eight subordinate customs inspection
offices, dealing with everything from moderate
crime to organised customs crime. Their main
tasks are performed by customs control authori-
ties, such as controlling tobacco and drug smug-
gling. The Customs Criminal Police serves as
the central office and coordinates the activities
of the Customs Investigation Unit. This also
includes the administration of the so-called
Information System for Customs Investiga-
tions (INZOLL). An electronic system that
stores data on customs offences committed by
customs authorities. The Customs Criminal
Police initiates its own investigations only for
especially grave crimes, such as the proliferation
of weapons of mass destruction (Gesetz tiber das
Zollkriminalamt und die Zollfahndungsamter,
2002).
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In the course of combating smuggling, cor-
ruption and customs violations, some states
promote the use of NGOs. For example, in Swe-
den, a non-governmental organisation Dem-
ocratic Audit, established in 1994, is engaged
in independent supervision of crime in various
areas of public life. The organisation includes
a large number of domestic political scientists,
economists and other scholars. In addition to
such supervision and supervision of the general
democratic situation, this organisation special-
ises in the study of various special issues that
directly affect combatting smuggling and cor-
ruption (Bondarenko, Kuzmenko, 2021).

A relatively new form of cooperation is
the activities of the GUUAM Clubs, which have
been established in such countries as Bucharest
(Romania), Warsaw (Poland), Sofia (Bulgaria),
and Tokyo (Japan). GUUAM is an open organisa-
tion for other states that share its goals and princi-
ples (Havryliuk, Dubyna, Danyliuk, 2007).

Cooperation of law enforcement agen-
cies within the Organisation is carried out on
the basis of the Agreement on Cooperation
among the Governments of GUUAM Partici-
pating States in the field of combating terror-
ism, organised crime and other dangerous types
of crime of 20 July 2002 and is actively imple-
mented within the framework of the project
of the Virtual Centre of the Interstate Informa-
tion and Analytical System (VC/IAS) — an asso-
ciation of law enforcement and other state bod-
ies of the GUUAM member states, designed to
ensure communication, analysis and exchange
of law enforcement information in real time, as
well as to facilitate joint operations and coor-
dination of investigations of the most danger-
ous crimes. The GUUAM Virtual Centre, in
accordance with the norms of international
law and national legislation of the member
states, cooperates in the fight against smug-
gling and other customs offences (Havryliuk,
Dubyna, Danyliuk, 2007).

3. Experience in implementing operational
and investigative powers in the Republic
of Poland

In the context of the study, the experience
of exercising operational and investigative pow-
ers of the Ministry of Defence of the Republic
of Poland is of particular interest. The Customs
Service of the Republic of Poland (Stuzba Celna
Rzeczypospolitej Polskiej) in the system of state
authorities performs the role of a controller
of international trade, a fiscal authority respon-
sible for the calculation and collection of value
added tax and excise duty, as well as the main
fighter against smuggling and customs fraud
(Moldovan, Zhdanova, 2020).

The organisational structure of the Polish
customs system consists of the Department

of Excise and Customs Tax, the Depart-
ment of Customs Service, the Department
of Customs Policy, the Department of Customs
and Excise Control, which are structural ele-
ments of the Ministry of Finance of the Repub-
lic of Poland. The tasks of the Customs Service
of the Republic of Poland include the imple-
mentation of the state customs policy, as well
as other tasks, such as: control over compliance
with customs law and other regulations related
to the movement of goods across the border;
collection of customs duties and other pay-
ments related to the movement of goods; tax
control, collection of excise tax; cooperation in
the implementation of common European pol-
icy; maintenance of statistics on internal trade
between EU member states (INTRASAT);
prevention of illegal export of cultural prop-
erty; control over the legality of employment
of foreigners; cooperation with customs author-
ities of other EU countries and international
organisations (Berezhniuk, 2009). According
to the figures cited by A. Butin in his analytical
and advisory work entitled ‘Is it necessary to
criminalise smuggling of goods?’, Poland pro-
vides for punishment for smuggling in the form
of a fine or imprisonment. The threshold after
which an administrative offence becomes
a criminal offence is PLN 10,500 (about EUR
2,37 thousand). The fine can reach 20 million
zlotys (about 4.5 million euros). In Germany,
according to the expert, illegal import, export
and transit of goods is considered a tax crime.
The penalty for this crime may be a fine (from
EUR 10,500 to EUR 250,000) or imprison-
ment for up to 5 years. Organising smuggling on
a large scale can result in a 10-year prison sen-
tence (Butin, 2020).

It should be noted that the operational
and investigative powers of the Customs
Service of the Republic of Poland are trans-
formed into practical actions by officials
of the relevant structural units. For example,
one of the tasks of the Director of the Customs
Chamber is to detect, prevent and combat fis-
cal offences and crimes and to bring to crimi-
nal liability the perpetrators of such offences
within the limits set out in the Fiscal Criminal
Code of the Republic of Poland (Article 19(1)),
while the Head of the Customs Service is called
upon to perform similar activities in the field
of taxation (Article 20(1)) (Ustawa o Sluzbie
Celnej, 2009). The scope of powers of the offi-
cials of the Customs Service of the Republic
of Poland who perform customs control also
includes the right to search premises with
the use of technical devices and sniffer dogs,
interview witnesses, conduct investigative
experiments in justified cases, collect evi-
dence, make video, audio and photo recordings,
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and conduct direct prosecution of a suspect
(Article 32(1), (4)). Officials of the so-called
‘floating units’ of the Customs Service also have
the right to pursue ships on the water and stop
them if they suspect that crew members or pas-
sengers have committed a crime (Article 47)
(Ustawa o Sluzbie Celnej, 2009).

In 2000, Poland established the Central
Bureau of Investigation (CBI), which is inde-
pendent of the local police, although it has
its own units in each region of the country. A
well-known Polish criminologist W. Plawacze-
wski argues that the CBR is a mobile and effi-
cient structure. The CBR is mainly engaged
in three areas: a) combating organised crime
and illegal acts that contribute to its prosper-
ity (arms and explosives trafficking, extortion,
etc.); b) crimes related to drug trafficking (pro-
duction, smuggling, distribution); ¢) economic
crimes (money laundering, fraud, corruption).
The CBR is responsible for exchanging infor-
mation with law enforcement agencies of other
countries and Interpol (Shostko, 2009).

For example, with the support of Europol,
a group of smugglers who supplied weap-
ons, in particular to Ukraine, was detected in
Poland. As part of a two-year investigation
into the smuggling of weapons from Slovakia to
Poland, Ukraine and Russia, a criminal group
of 12 people was uncovered in Poland with
the support of Europol. Earlier, nine Ukrainians
were detained in the course of this investigation,
the Europol press service said on Thursday. The
organisation's press service reports, “Accord-
ing to the investigation, the organised crim-
inal group smuggled weapons from Slovakia
to Poland, Russia and Ukraine. The 96 seized
firearms include revolvers, pistols, automatic
rifles and handguns. Several thousand rounds
of ammunition of various calibres and one hand
grenade were also confiscated during the day's
action. In addition, cash worth more than
EUR 50,000, as well as 14 marijuana plants
and some amphetamines were found during
the search of the house.” Europol detailed that
this action was part of a larger two-year inves-
tigation conducted by the Polish Border Guard,
which, in addition to today's confiscation, led
to the seizure of almost 200 firearms, includ-
ing the so-called Flaubert guns and almost
2,700 pieces of ammunition (With the support
of Europol, a group of smugglers who were sup-
plying weapons, in particular, to Ukraine, was
uncovered in Poland, 2021).

In 1969, Italy created a team of carabi-
nieri for the protection of cultural property,
which searches for missing artefacts at home
and abroad. An official international list of sto-
len paintings and works of art is periodically
published. A register of such items is created
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not only by intergovernmental organisations
and national authorities, but also by private
individuals. For example, in 1991, a private
international database was created to search for
stolen works of art and antiques (Art Loss Reg-
ister). It helped return about 1400 works of art
to their rightful owners (Shymonia, 2021).

Therefore, having analysed the experience
of European states on the subject of research,
we should agree with the position of V. Varava
that the customs administrations of the EU
countries play a key role in preventing and com-
bating offences related to the evasion of customs
duties, excise duties and other taxes, as well as
smuggling, drug trafficking, money launder-
ing, illegal movement of individuals and goods
across the customs border (Varava, 2017).

In addition, O.I. Haraberyush's position,
with which we agree and support, that European
and world practice suggests that where units for
combating organised crime operate separately,
in particular in the UK, France, Italy, the USA
and other countries, the effectiveness of their
activities is much higher. Therefore, interna-
tional experience and the experience of Ukraine
prove that it is important for effective coun-
teraction to organised crime that the services
involved in this counteraction are not part
of the same block, but exist in parallel and inde-
pendently of each other (Kharaberiush, 2015).

It is determined that the volume of smug-
gling of goods in most EU countries is much
lower than in Ukraine. However, in developed
countries such as France, Ireland and the United
Kingdom (a former EU country), the volume
of smuggling is several times higher than in
Ukraine. Nevertheless, EU legislation is more
stringent in punishing smugglers. The problems
of updating technical means of customs con-
trol and increasing the motivation of customs
authorities in the fight against smuggling remain
unresolved (Naidenko, Hunko, Moskalenko,
2024).

Therefore, developed countries demonstrate
effective examples of the creation and operation
of specialised units that have a narrow spe-
cialisation in combating smuggling of cultural
values and weapons. The key aspects of their
activities are the use of modern technologies,
in-depth professional training of personnel
and close international cooperation.

* TItaly: Carabinieri TPC (Cultural Herit-
age Protection Unit) Italy is a leader in the pro-
tection of cultural property thanks to the work
of the Carabinieri TPC, established in 1969.
This unit is responsible for the search, investi-
gation and recovery of stolen cultural property.
It maintains unique databases of stolen artefacts
and actively cooperates with UNESCO, Inter-
pol and museums around the world. Accord-
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ing to the Italian authorities, Carabinieri TPC
annually returns thousands of cultural objects.

e France: Central Office for the Fight
against Trafficking in Cultural Goods (OCBC)
The French Central Office for the Fight against
Trafficking in Cultural Goods (OCBC) special-
ises in investigating complex cases involving
cultural objects. They actively use the Interpol
database, provide expert evaluation of confis-
cated objects and engage in international coop-
eration, including joint operations with neigh-
bouring countries.

e European Union: Operation Pandora
Under the auspices of Europol and Interpol,
large-scale international operations are con-
ducted to combat trafficking in cultural herit-
age. For example, Operation Pandora involved
law enforcement from more than 30 countries
and resulted in the seizure of thousands of cul-
tural objects such as paintings, archaeological
artefacts and weapons.

e Germany: Federal Criminal Police
Bureau (BKA) The German BKA has special-
ised departments that investigate cases of arms
and cultural property smuggling. One of their
tools is cooperation with auction houses to
identify illegally sold objects.

Special emphasis should be placed on foreign
experience in the use of information and analyt-
ical support for combating smuggling of cultural
property and weapons.

Law enforcement agencies of foreign
countries widely use automated information
retrieval systems that can significantly opti-
mise the detection and investigation of crimes
committed by members of organised groups.
Considering foreign experience, the national
identification information system should be
based on a single technology that enables
processing of a wide variety of information.
Therefore, the introduction of the most mod-
ern techniques, means, methods and technolo-
gies for preventing, exposing and counteract-
ing the activities of organised criminal groups
into the practical activities of law enforcement
agencies is essential. In the era of globalisa-
tion, increasing precedents for the use of arti-
ficial intelligence, and the rapid development
of information and communication technol-
ogies, it is advisable to use modern integrated
information and analytical bases to increase
efficiency in the fight against organised crime,
which will enable law enforcement practitioners
to identify signs of organised crime and prevent
such activities more promptly and objectively
(Shepetko, 2017).

Therefore, it should be noted that, in general,
several years ago it became apparent that the use
of artificial intelligence technologies in various
prevention strategies, including at the border,

would facilitate rapid decision-making based
on the analysis of huge amounts of information,
which would ensure a quality of prevention
that is otherwise unattainable. With regard to
the significant cost of such developments, it is
necessary to apply technological solutions that
already allow achieving significant proactive
results in crime prevention (Filippov, 2019).

Therefore, law enforcement bodies need to
be re-equipped with more modern technical
means of customs control, namely through arti-
ficial intelligence technologies, which should
contribute to better control and counteraction
to smuggling of goods and excisable goods. The
National Revenue Strategy 2030 (2023) also
provides for the upgrade of customs control
equipment with a focus on new information
technologies, but does not provide for direct
measures to introduce artificial intelligence
technology (Naidenko, Hunko, Moskalenko,
2024).

4. Conclusion.

To sum up, it should be noted that smug-
gling of cultural values and weapons is one
of the most dangerous threats to international
security. The loss of cultural objects weakens
national identity and cultural heritage, while
the illegal circulation of weapons contributes to
conflicts, terrorism and crime. In this context,
the study of legal regulations and the practice
of law enforcement agencies of different coun-
tries allows us to identify effective mechanisms
for combating these crimes and the possibility
of their adaptation to national conditions.

It is established that in order to find the opti-
mal models of the counteraction to smuggling,
the foreign experience and structure of their
special units for combating organised crime
have been studied, and the structure of police
departments of the USA, European and Asian
countries has been analysed. Thus, comparing
the experience of special police units in com-
bating smuggling of weapons and ammunition
in the USA, European and Asian countries,
it should be noted that the approaches of law
enforcement agencies are completely different
in nature. For example, in European countries
and the United States, the functions of coun-
teraction give way to prevention, which is pri-
marily aimed at using preventive measures with
the subsequent elimination of causes and con-
ditions with the use of confidential assistance
from citizens. In contrast to European coun-
tries and the United States, Asian states strictly
adhere to strict repressive measures. Legal acts,
practice of foreign law enforcement agencies
(special services) and criminal legislation on
counteraction to smuggling of cultural values
and weapons in European countries have been
analysed. For example, a survey of SSU employ-
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ees found that 89% of respondents supported
the position that Ukraine should adopt posi-
tive foreign experience in combating smuggling
of cultural values and weapons. The experience
of foreign law enforcement agencies shows that
a comprehensive approach, including regula-
tory frameworks, modern technology and inter-
national cooperation, is key to effective coun-
teraction to smuggling of cultural property
and weapons. Ukraine can adapt these methods
to its own national circumstances.

Considering the analysed positive foreign
experience of law enforcement agencies combat-
ing the smuggling of cultural values and weap-
ons, a number of recommendations are pro-
posed for law enforcement agencies combating
the smuggling of cultural values and weapons
in Ukraine: high-quality logistical and finan-
cial support; expanded cooperation: conclude
new international agreements and strengthen
information exchange between states; a national
registry: develop a database of cultural values
and objects at risk; strengthened border control:
introduce specialised units at customs to check
cultural values and weapons; training of person-
nel: conduct regular trainings and seminars for
customs and law enforcement officers; facilita-
tion of the return of valuables: simplify the pro-
cedures for the restitution of cultural objects
for the countries from which they were illegally
removed; use the latest information and analyti-
cal support to combat the smuggling of cultural
values and weapons, especially artificial intel-
ligence technologies, as well as creating joint
automated information and search systems in
the EU: “Weapons and ammunition smuggling”
and “Cultural value smuggling”.
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KonTpabatzia KyJIsTypHUX HIHHOCTEH i 30poi € ofHUMI 3 Halt6iIbIn HeGe3eUHX 3arPo3 JIst MIFKHAPO/-
HOi Oesrexu. Brpara KyasrypHUX 06’€KTIB 10CIa0JII0€ HAILIOHATILHY 1IEHTUYHICTD i KYJIBTYPHY CHAIIUHY,
TOJI K HesleraabHuii 06ir 36poi crupuse KoH(IIKTaM, TEPOPU3MY Ta 3J0YMHHOCTI. Y LBOMY KOHTEKCTI
JIOCJTI/KeHHST HOPMATUBHO-TIPABOBHX aKTIB i TIPAKTUKK TIPABOOXOPOHHUX OPTaHiB Pi3HNX KPaiH 703BO-
Jisi€ BUSABUTU ePeKTUBHI MeXaHi3MU MPOTU/IIT UM 3JI0YMHAM Ta MOKJIMBOCTI iX afanTailii 10 HalliOHAJb-
HIUX yMOB. Y eBporneiichkux kpainax ta CIITA yHKIMi MpoTH/ii mocTymaoThest MicIieM 3aT06iraHHIo, 1110
BIIEPIIIY YePTy HallPaBJieHe HA BUKOPUCTAHHS came 3am00KHUX 3aX0/1iB 3 IOAQJIbIIUM YCYHEHHSIM IIPUYUH
Ta YMOB i3 BUKOPHCTAHHSAM KOH(DIICHIIITHOT 10110MOTH TPOMa/isiH. Bucnoeku. YpaxoByiouu 1poaHatizo-
BaHK O3UTUBHKHN 3apyOiKHUIT 10CBLA IPOTHIT TPABOOXOPOHHIMMI OPraHaMu KOHTpabaH/Ii KyJIbTYPHIX
HiHHOCTEH Ta 30poi GyJI0 3aIPOIIOHOBAHO Psijl PEKOMEH/IAILH 1[0/I0 TIPOTUIIT IPABOOXOPOHHUMU OPraHa-
MU KOHTPabaH/Ii KyJIbTYPHUX IliHHOCTel Ta 36poi B YKpalHi: sikicHe MaTepiaibHO-TeXHiuHe Ta (hiHaHCOBe
3abe31eueH HsT; PO3IIMPEHH CIIBIPAI: YKIafaHHs HOBUX MiKHAPOIHNX YTOJ i MOCHIEHHS iH(pOopMaIriii-
HOTo 0GMIHY MK JIepKaBaMi; CTBOPEHHSI HAIIOHATBHOTO PEECTPY: PO3POOKa 6a31 IAHUX KyJIETYPHUX IHiH-
HOCTEH 1 IpeaMeTiB, 10 1epeGyBaloTh Y 30Hi PU3HUKY; TIOCHJICHHSA KOHTPOJIO Ha KOPAOHAX: BIPOBAIKEH-
HS CTIeIiaTi30BaHuX TAPO3MILTiB Ha MUTHUISIX JUTST TIEPEBIPKI KYIBTYPHUX IIHHOCTEH 1 36poi; HaBYaHHsI
Ka/IPiB: IPOBE/ICHHs PETYJISIPHUX TPEHIHTIB i ceMiHapiB /s MPAIIBHUKIB MUTHUX CJIY:KO 1 IIPAaBOOXOPOH-
HUX OPraHiB; CIPUAHHS MOBEPHEHHIO I[IHHOCTEN: CIPOIEHHST IPOIEAYD PECTUTYIIT KYJIBTYPHUX 00'€KTiB
JUISE KpaiH, 3BIIKU BOHY OyJIM HE3aKOHHO BMBE3€HI; BUKOPUCTAHHS HOBITHBOIO iH(OpMANiiiHO-aHaMI TIY-
HOro 3a0e31eueHH s IPOTU/Ii KOHTPabaH/Ii KyJIBTYPHUX IiHHOCTEl Ta 36pol, 0COOIKMBO 1€ CTOCYEThCS TEX-
HOJIOTIH IITYYHOTO iHTEIEKTY, @ TAKOK CTBOPEHHS CITJIbHUX aBTOMATU30BAHUX iH(OpPMaIiitHO-I0IIYKO-
Bux cucreM B €C: «Konrtpabania 36poi ta Goenpuiacis» ta « Konrpabana KyasTypHIX HiHHOCTE>.

Kiouosi cioBa: koHTpabaH/a, KyJIbTypHI IIHHOCTI, 30post, Goenpuacy, npoTuis, iHdopMaliiiHo-
aHaTHYHOTO 3abe3redentst, 3apyOiKHUI JOCBiL.
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TRANSFORMATION OF FUNCTIONS
OF THE NATIONAL POLICE AS AN ENTITY
ENSURING LAW AND ORDER UNDER MARTIAL LAW

Abstract. Purpose. The purpose of the article is to study the transformation of the functions
of the National Police as an entity ensuring law and order under martial law. Results. The scientific article
studies the transformation of the functions of the National Police as an entity ensuring law and order
under martial law. It is stated that at the legislative level, for the period of martial law in Ukraine, the range
of powers of police officers has been temporarily expanded, and changes have been made to the procedure for
performing police activities. Priority tasks in the activities of the National Police during the period of martial
law are highlighted. It is established that the legislator has significantly expanded the powers of the National
Police during martial law with the purpose of taking the necessary measures to normalise the situation under
its service area as soon as possible, and to ensure and restore law and order and legality. The opinion on
the introduction of such concepts as ‘combat environment’, ‘combat situation’, ‘combat mode of operation
of police units’ in the context of the National Police's activities during martial law is supported. It is
concluded that the activities of the National Police under martial law undergo profound changes, acquire
new features, and undergo organisational restructuring. It is underlined that transformation of the functions
of the National Police of Ukraine under martial law is aimed at expanding and developing the competence
oftheNational Police, increasing theefliciency and effectiveness of itsactivities, accumulating forcesand means
of the National Police during emergency conditions, as well as achieving the main goal of the National Police,
that is, ensuring the protection of human rights and freedoms, combating crime, and maintaining public
security and order. Conclusions. It is determined that a characteristic feature of such transformations is
the flexibility and adaptability of the National Police, which depends on the current operational situation,
available forces and means, as well as on the influence of external factors and opportunities of the modern
world, such as the development of technology.

Key words: law and order, entity ensuring law and order, police, function, competence, powers,
martial law, transformation, police, MIA.

1. Introduction

The legal regime of martial law in Ukraine
in connection with the armed conflict between
Russia and Ukraine has become a decisive
destabilising factor that has affected the devel-
opment of legal relations between the state
and society. There has been a transition to
a military mode in various sectors of public
life. The activities of the National Police have
also undergone innovations, some previously
unused methods and techniques have been
developed, some functions have been expanded,
the principles of respect for human rights
and freedoms have been developed, and ensur-
ing public safety and order has acquired new
challenges, etc. The tasks assigned to the police

© M. Koteliukh,2024

by society under martial law have been imple-
mented due to the creation of a legal framework
and mechanisms for its administration. More-
over, the implementation of one of the main
tasks of the police — ensuring law and order
on the territory of Ukraine — has been devel-
oped under the new extraordinary conditions
of society and has reached European standards
of observance of human rights and freedoms.
The activities of the National Police in gen-
eral and its individual types and areas have been
repeatedly studied by foreign and domestic
scholars. The specific features of the function-
ing of the National Police have been the focus
ofresearch interests of suchscholarsas V.V. Abro-
skin, O.I. Bezpalova, 1.S. Drok, O.F. Kobzar,
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R.V. Myroniuk, O.M. Muzychuk, H.V. Muliar,
V.O.Neviadovskyi, A.A. Nikitin, V.V. Sokurenko
and many others. However, the transforma-
tion processes of the National Police during
the period of martial law have not been stud-
ied in general.The purpose of the article is
to study the transformation of the functions
of the National Police as an entity ensuring law
and order under martial law.

2. Legal and regulatory framework for
transforming the functions of the National
Police

Since the beginning of the full-scale inva-
sion of Ukraine by Russian troops in February
2022, law enforcement bodies have been operat-
ing under increased pressure due to the perfor-
mance of both crime-fighting functions and tasks
to repel and deter Russian armed aggression.
The issues of ensuring public order and secu-
rity, observance and protection of human rights,
rights and freedoms of citizens have always been
within the competence of national authorities.
Meanwhile, the tasks to be solved regarding
public order and security, especially under mar-
tial law, require coordinated actions of all actors
of the national security and defence sector, with
the National Police being one of the central
actors. The National Police, as an entity that
ensures law and order, has faced new challenges
due to external emergencies.

However, Ukrainian legislation does not
always keep pace with developments in soci-
ety. We will analyse the provisions of two
Laws of Ukraine that dealt with changes in
the activities of the National Police under
martial law: “On Amendments to the Laws
of Ukraine “On the National Police” and “On
the Disciplinary Statute of the National Police
of Ukraine” in order to optimise the activities
of the police, including under martial law” (The
Law of Ukraine on Amendments to the Laws
of Ukraine "On the National Police” and "On
the Disciplinary Statute of the National Police
of Ukraine" in order to optimize police activ-
ities, including during martial law, 2022);
“On Amendments to the Law of Ukraine "On
the legal status of a missing person” and other
legislative acts of Ukraine on improving the legal
regulation of social relations associated with
the acquisition of the status of a person who
has disappeared under special circumstances”
(Law of Ukraine On Amendments to the Law
of Ukraine "On the legal status of a missing
person” and other legislative acts of Ukraine
on improving the legal regulation of social rela-
tions associated with the acquisition of the sta-
tus of a person who has disappeared under spe-
cial circumstances, 2022). The main statements
of these legal regulations in the context
of the topic under study are as follows:

1. Temporary expansion of the range of police
powers for the period of martial law in Ukraine,
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implementation of measures to ensure national
security and defence, repulsion and deter-
rence of armed aggression of the Russian Fed-
eration and/or other states against Ukraine
and 60 days afterwards, the list of which is pro-
vided for in Article 23 of the Law of Ukraine
‘On the National Police’ (Law of Ukraine on
the National Police, 2015) (within the scope
of competence, to carry out operational dem-
ining (detection, neutralisation and destruc-
tion of explosive objects with respect to which
there are grounds to believe that they are
objects, instruments or means of committing
administrative or criminal offences); to organ-
ise work on granting, revoking and confirm-
ing police officers’ access to special explosive
works; to provide technical and forensic sup-
port for the inspection of the scene of an inci-
dent, including those related to fires and spe-
cial explosive works on the facts of explosions,
reports of detection of explosive objects, threat
of explosion; to collect biometric data of per-
sons, etc.)

2. Amendments to the procedure for police
measures: police officers are entitled to check
documents and record the data contained in
the documents if a person has external features
similar to those of a person who has unauthoris-
edly left a place of detention of prisoners of war;
to stop vehicles if there is information indicat-
ing that the driver or passenger of the vehicle
is a person who has unauthorisedly left a place
of detention of prisoners of war; to use in their
activities technical means such as unmanned
aerial vehicles and special technical means
to counteract their use; specialised software
for analytical processing of photo and video
information, including for identifying persons
and vehicle licence plates; to use any means
at hand, not only those special means pro-
vided for in Article 45 of the Law of Ukraine
‘On the National Police’; to use coercive meas-
ures against persons participating in the armed
aggression against Ukraine, without consider-
ing the requirements and prohibitions relating
to the procedure for the use of coercive meas-
ures, the procedure for the use of special means
and the procedure for the use of firearms (Law
of Ukraine on the National Police, 2015).

3. Formulation of priority tasks in police
activities

An analysis of the events that took place in
the country during the period of martial law,
as well as the powers defined by law, enables to
identify priority tasks in the police activities:

— Prevent, suppress and eliminate acts
of massive violation of public order and mass
disorder on the territory of Ukraine (this
task was especially important for the police
at the beginning of the full-scale invasion, when
looting was widespread, as well as during evac-
uation measures, including forced evacuation
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in Donetsk, Zaporizhzhia, Luhansk, Kharkiv
and Kherson regions);

— Record the facts of crimes committed on
the territory of Ukraine by the military of the armed
forces of the rf, rb and their accomplices;

— Repulse and protect against the armed
aggression of the rf against Ukraine by ensuring
public order and security. These functions are
directly entrusted to the interregional territo-
rial body of the National Police — the Special
Police Department ‘United Assault Brigade
“Liut,” which is directly involved in hostili-
ties along the entire contact line. In addition,
certain local police units that do not directly
perform combat missions, but are involved in
certain tasks related to overcoming the conse-
quences of the terrorist actions of the aggressor
state against the civilian population of Ukraine
under martial law;

— Ensure public order during major acci-
dents, catastrophes, toxic and radioactive con-
tamination, as well as during the elimination
of the consequences of hits by enemy long-range
weapons on civilian objects on the territory
of Ukraine;

— Develop further the use of unmanned aerial
vehicles in the territorial units of the National
Police. The armed conflict with the Russian
Federation forces prompted the development
of technologies and their active implementa-
tion in the activities of the National Police. The
active use of unmanned aerial vehicles in the ter-
ritorial units of the National Police is effective in
many areas: reconnaissance and combat activi-
ties; aerial reconnaissance in support of special
operations; ensuring public safety and order;
searching for missing persons; document-
ing and recording criminal offences; creating
a source of information during the investigation
of especially grave crimes; creating high-quality
maps and terrain diagrams during investiga-
tive and operational activities; traffic monitor-
ing; control over the activities of participants
in mass events when a large number of people
gather in public places; ensuring surveillance
of protected objects and persons subject to pro-
tection by the National Police of Ukraine; pro-
viding assistance to people in places inaccessible
to police until additional forces arrive, etc;

— Strengthen the protection of objects
of strategic importance and critical infrastruc-
ture. The new realities require the use of more
forces and means to protect such facilities, as
well as new methods and forms of activity;

— Ensure control and access control
at checkpoints;

— Ensure public safety and order during
the curfew, as well as respond to violations
of state-imposed restrictions for this period;

— Organise accounting and applica-
tion of control and supervisory measures for
the objects of the permit system;

— Involve the National Police personnel in
demining the de-occupied territories of Ukraine;

— Provide humanitarian assistance to civil-
ians and ensure the livelihoods of the popula-
tion.

This list is not permanent and may be sup-
plemented in view of changes in the operational
situation. It is the flexibility of the National
Police forces to the operational situation that
characterises the transformation processes
of the National Police under martial law.

It should be noted that the effectiveness
of the forms and methods of the National Police
in the context of martial law largely depends
on the adaptability of the forces and means
of police bodies and units to the dynamic con-
ditions of the state of emergency. Under such
conditions, it is important to improve the forms
and methods of the National Police, including
in terms of interaction with communities.

The procedure for transferring the forces
and means of the National Police to the enhanced
version of service, both throughout Ukraine
and in its separate territories, is established by
law (Order of the Ministry of Internal Affairs
of Ukraine on the approval of the Instructions
on the procedure for transferring the bodies
oftheNational Police of Ukraine to the enhanced
version of official activity, 2015). Moreover,
the personnel of the National Police should
have appropriate training, proficiency, abilities
and skills, the ability to attract additional forces,
material and technical resources, and the inte-
grated use of preventive, organisational, legal,
tactical and strategic forms and methods
of activity to normalise the operational situa-
tion as soon as possible. All of this was demon-
strated in the early days of the full-scale armed
conflict, as well as in the subsequent changes
in the operational situation and the emergence
of new extraordinary circumstances related to
the conflict.

At present the legislator has signifi-
cantly expanded the powers of the National
Police during martial law with the purpose
of taking the necessary measures to normalise
the situation under its service area as soon as
possible, and to ensure and restore law and order
and legality.

In this regard, we have to agree with
a group of scholars (O.M. Muzychuk,
V.O. Neviadovskyi and V.O. Naida) who insist
on the introduction of such concepts as ‘combat
environment’ and ‘combat situation’ in the con-
text of the National Police's activities during
the introduction of martial law as states of objec-
tive reality, in which new organisational, logis-
tical and technical directions are established
under martial law (Muzychuk, Neviadovskyi, &
Naida, 2023). In the activities of the National
Police, the authors identify the category
of ‘combat mode of functioning of police units’
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as a set of activities of police units under martial
law (Muzychuk, Neviadovskyi, & Naida, 2023).
The list of actions of the personnel under such
aregime, including interaction with other agen-
cies and the public, should be defined at the reg-
ulatory level to avoid situations where the lack
of instructions from superiors on further actions
of the National Police personnel leads to chaotic
actions of police officers at different levels, dest-
abilisation of the already emergency situation in
society, and serious consequences for civilians
and police officers.

4. Conclusions

To sum up, the activities of the National
Police under martial law undergo profound
changes, acquire new features, and undergo
organisational  restructuring. The  trans-
formation of the functions of the National
Police of Ukraine under martial law is aimed
at expanding and developing the competence
of the National Police, increasing the efficiency
and effectiveness of its activities, accumulating
forces and means of the National Police dur-
ing emergency conditions, as well as achiev-
ing the main goal of the National Police, that
is, ensuring the protection of human rights
and freedoms, combating crime, and maintain-
ing public security and order. A characteristic
feature of such transformations is the flexi-
bility and adaptability of the National Police,
which depends on the current operational sit-
uation, available forces and means, as well as on
the influence of external factors and opportuni-
ties of the modern world, such as the develop-
ment of technology.
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TPAHC@®OPMAIIIS ®YHKIIII HAIIIOHAJIBHOT HOJIIIT SIK CYB’EKTA
3ABE3IEYEHHS ITPABOIIOPSIZIKY B YMOBAX BOEHHOTO CTAHY

Anorauis. Mema nayKoBoi cTaTTi — gocaigut Tpancdopmario Gyukuiit Harionanproi mosinii sk
cyb’exra 3abe3ledeHHst IPABOMOPSIIKY B YMOBAaX BOEHHOTO crany. Pesyavmamu. Haykosa crarrsi npu-
CBsIYeHa J0CIKeHHI0 TpaHcdopMail GyHkiiii HarionanbHol moaiii sik cy6’'exra 3abesmnedeHHs mpa-
BOIOPSIKY B YMOBaX BOEHHOTO crany. KoHCTaTOBaHO, 1110 HA 3aKOHOZIABYOMY PiBHI Ha 1epioji BBeIEH-
Hs1 B YKpaiHi BOEHHOTO CTAHy THMYACOBO PO3IIMPEHO KOJIO TIOBHOBAKEHD TTOJIIEHChKIX, BHECEH] 3MIHH
B TIOPSIZIOK 37IiICHEHHS TOIIeIChKIX 3aX01iB. Buineni mpiopuTeTHi 3aBaanus B AistrbHocTi Hamtionans-
HOI Mol B 11epioz i mpaBoBOroO pe;KUMY BOEHHOTO CTaHy. 3'sCOBAHO, 1110 3aKOHO/IABEIb CYTTEBO PO3-

28



1/2024
ADMINISTRATIVE LAW AND PROCESS

MIIPUB TOBHOBakeHHs HarionampHoi modritii miji yac BOEHHOTO CTaHy 3 METOIO SIKHANTITBH/IIIIOTO BKUTTST
HeoOXiIHNX 3aXO0/IiB /I HOpMasti3arii CHUTYyaIlii Ha TepuTopii O6C]IyFOByBaHHH, 3a0e31eYeHHs Ta BiIHOB-
JIEHHS TIPABOTIOPAAKY Ta 3aKOHHOCTI. [TiATprMana mosuilis mpo BBEACHHSA B 0OIT B KOHTEKCTI AiATbHOCTI
HartionapHol oI il yac BBEJEHHS PEKIMY BOEHHOTO CTaHy TaKUX MOHATH, IK «60itoBa 06CTaHOB-
Ka», «60iioBa cuTyais», «60iioBuil pexknM (QYHKI[IOHYBaHHSI MAPO3LIIB 1OJIiLil». 3po0eHO BUCHOBOK
1po Te, 0 AistibHicTs HarioHanbHOT HOJIIiT B yMOBaX BOEHHOTO CTaHy 3a3HAa€ IIMOUHHUX 3MiH, HaOyBae
HOBUX 0CcOGJMBOCTEN, 3a3Ha€ opraHizaliiiioi mepebym0BU. AKIIEHTOBaHA yBara Ha TOMY, 10 TpaHChop-
Marist ¢yHkiif HamionansHoi mominii Ykpaian B mepiof /1ii BOEHHOTO CTaHy CIIPSIMOBAHA PO3IIUPEHHS
HOCTI, aKyMyJTIOBaHHS ciJl Ta 3aco6iB HamionasbHol mosiii B mepioz Ail HaA3BUYAHHNX YMOB, a TAKOXK
CIIPSAMOBaHA Ha JI0CATHEHHsI OCHOBHOI MeTH AistibHocTi HarfionanbHol ostinii — 3abe3redeHHst OXOpOHH
pas i cBOOOI JIIOJAUHY, IPOTHIT 3MI0YUHHOCTI, miaTpUMaHHst y6JiuHol Oesneku i nopsiiky. Bucnoexu.
Busnaueno, 1o XxapakTepHOIO 0COOMMBICTIO TaKUX TpancopMaIliil BBaKacéMo THYYKICTh Ta aalTHBHICTh
nismpHOCTI HamionanbHol mominii, sSKka 3a1e5KuTh Biji oIepaTuBHOi 0OCTAaHOBKY, 1O CKJIANACH, HaSBHIX
cuJI Ta 3ac00iB, @ TAKOK Bijl BIUIMBY 30BHIIIHIX (DaKTOPIB Ta MOKIMBOCTEN CY4aCHOTO CBITY, HAIPUKJIAJI,
PO3BUTOK TEXHOJIOTI.
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FORMATION OF MAIN AREAS OF IMPROVING
ADMINISTRATIVE AND REGULATORY
FRAMEWORK FOR OVERSIGHT AND CONTROL
OF PUBLIC PROCUREMENT IN UKRAINE

Abstract. Purpose. Conclusions. The purpose of the article is to formulate the areas of improving
the administrative and regulatory framework for oversight and control in the field of public procurement
in Ukraine. Results. The relevance of the article is that after the declaration of Ukraine's independence,
the issue of reforming the regulatory framework, including the public procurement sector, which is being
reformed on a systematic basis, has arisen. In determining the legal framework for oversight and control
of public procurement in Ukraine, this study uses a hierarchical factor to classify them and analyses them
according to the following scheme: constitutional provisions, laws of Ukraine and bylaws. Oversight
and control in any sector are necessary to prevent shortcomings, detect them as early as possible and warn
of possible negative consequences. It is clear that punishment for shortcomings is not the goal of oversight
and control in itself. Conclusions. It is concluded that the main areas of improving the administrative
and regulatory framework for oversight and control of public procurement in Ukraine are as follows:
1) harmonisation of oversight and control should be directed towards increasing its transparency;
2) the principles of oversight and control in the field of public procurement are determined not only by
the importance of the principles as the fundamentals of such activities, but also to a greater extent by
their practical component - they are intended to ensure the effective implementation of tasks and goals
in the field of public procurement by the state; 3) for the purpose of establishing fair rules of conduct for
controlling bodies, it is necessary to develop and adopt a ‘Code of Integrity in Public Procurement’ for
all participants in procurement, as well as for officials of controlling and supervising entities; 4) creation
of a single centralised executive body in the field of procurement with a branched structure at the local
level, which also facilitates controlling bodies to carry out various control and supervisory activities in
this area; 5) using the existing practice of conducting certified training courses for civil servants, it is
necessary to create certified training courses for civil servants and law enforcement agencies in oversight
and control of public procurement; 6) eliminate duplication of functions and powers of law enforcement
agencies and strengthen coordination between all parties involved in oversight and control of public
procurement; 8) in order to apply administrative liability to officials in charge of oversight and control
of public procurement, it is necessary to: 1) establish clear boundaries of oversight and control over
the entire cycle of public procurement; 2) develop a system of effective and enforceable sanctions.

Key words: public procurement procedure, budget funds, public finance management, competitive
environment, competitive bidding.

1. Introduction

After the declaration of Ukraine's independ-
ence, the issue of reforming the regulatory frame-
work, including the public procurement sector,
which is being reformed on a systematic basis,
has arisen. In determining the legal framework
for oversight and control of public procurement
in Ukraine, this study uses a hierarchical factor
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to classify them and analyses them according
to the following scheme: constitutional provi-
sions, laws of Ukraine and bylaws. Oversight
and control in any sector are necessary to pre-
vent shortcomings, detect them as early as possi-
ble and warn of possible negative consequences.
It is clear that punishment for shortcomings is
not the goal of oversight and control in itself.
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2. Principles of oversight and control in
the field of public procurement in Ukraine

All over the world, states with differ-
ent forms of government exercise control
and influence the formation of relations in soci-
ety, while the nature of oversight and control
and the activities that accompany it indicate
the nature of state power and its orientation,
compliance with the proclaimed democratic
principles of development (Kirika, 2012).

The public procurement system - its control,
improvement, and reform - is one of the most
important areas of the modernisation of eco-
nomic policy in general. Procurement accounts
for a significant portion of the state budget
expenditures, so the use of an inefficient pub-
lic procurement system leads to significant
cost overruns (Recommendation of the OECD
Council on public procurement, 2016).

Over recent years, Ukrainian legislation
has undergone many fundamental changes in
the procurement sector. Paper-based govern-
ment tenders have beenreplaced by the ProZorro
electronic public procurement system. The
media started talking about efficient and trans-
parent procurement, creating a competitive
environment and focusing on preventing cor-
ruption in this sector. However, the electronic
procurement system can only ensure the safety
and proper protection of information, as well as
the exchange of data and documents, and has no
impact on the corruption component. In fact,
the updated law has not solved the key prob-
lem of transparency of procurement in Ukraine
and does not ensure rational and efficient use
of budget funds. The most common grounds
for rejection of tender proposals by contracting
authorities are: “non-compliance of the tender
proposal with the terms of the tender documen-
tation.” Since the Procuring Entity develops
and approves the tender documentation directly
and then assesses the compliance of tender pro-
posals with the terms of the tender documen-
tation, this ground is a universal one for abuse
by the Procuring Entity, which is interested in
reducing the number of tenderers without any
grounds for corruption schemes. According to
ProZoro's analytics module, procurement pro-
cedures suspended by appeals account for only
0.6% of the total number of procedures. The
low percentage indicates that the administra-
tive appeal system is not effective, and the lack
of guidance on the application of rules and best
practices in public procurement contributes to
violations in public procurement. At this stage
of the public procurement reform in Ukraine,
the creation and development of the e-procure-
ment system, preparation of the relevant regula-
tory framework, establishment of requirements
for structuring and standardisation of informa-

tion at all stages of public procurement, ensur-
ing equal access to electronic technologies used
for public procurement procedures have been
completed. (Levchenko, 2018).

As for the improvement of administra-
tive and regulatory framework for oversight
and control in the field of public procurement,
it should be noted that this framework includes
a system of measures: institutional, legislative
and executive.

At the present stage, the instability of legis-
lation is one of the main problems of the public
procurement system, which leads to ambiguous
interpretation of the principles and rules of pub-
lic procurement and ineffective law enforce-
ment. Therefore, one of the areas of improving
the administrative and regulatory framework
for oversight and control in the field of public
procurement is to ensure predictability and sta-
bility of the regulatory framework through har-
monisation of national legislation with EU
rules, adaptation of key concepts and notions
and bringing procurement procedures in line
with international standards (Resolution
of the Cabinet of Ministers of Ukraine On
the Strategy for Reforming the Public Procure-
ment System (“Roadmap”), 2016).

First and foremost, the harmonisation
of oversight and control activities should be
aimed at increasing their transparency. After all,
transparency of activities means not only their
‘transparency’, but also that such activities are
understandable to most stakeholders.

The term ‘transparency’ usually covers
all aspects of the organisation and activities
of a modern state - from the procedure for form-
ing state bodies to the procedure for adopting
and publishing texts of laws for a wide range
of readers, from biographies of candidates for
positions in the state apparatus to media cov-
erage of all the details of their tenure. It is obvi-
ous that the transparency of a state institution
such as oversight and control is an important
part of the system of state and legal values in
the modern world. In other words, transparency
of the authorities implies informing the pub-
lic about all the processes in the government
bodies (Resolution of the Cabinet of Minis-
ters of Ukraine On the Strategy for Reforming
the Public Procurement System (“Roadmap”),
2016).

Ukrainian legal and social practice has devel-
oped certain forms of public control over over-
sight and control of public procurement: trans-
parency of the procurement procedure; public
awareness of the mechanism of the procurement
process, of the decisions made, of the purpose
of the monitoring procedure, as well as publicity
and openness of the entire process. Together, all
of this constitutes openness and transparency
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of oversight and control in the field of public
procurement (Lukash, 2019).

The work in the field of public procurement
requires highly qualified oversight and control
by the officials and imposes a huge responsibil-
ity. On the one hand, their activities are subject
to close scrutiny by the public and the media,
and on the other hand, they are subject to
various influences from procurement partici-
pants who are dissatisfied with the ‘attention’
of the controlling authorities. Therefore, every-
one is interested in having clear procurement
rules and procedures in place to ensure their
own professional safety. In addition to estab-
lishing clear and transparent procurement
rules, an important area of the administra-
tive and regulatory framework for oversight
and control of public procurement is the estab-
lishment of fair rules of conduct for controlling
authorities. For example, back in 1976,
the Federal Procurement Institute was estab-
lished in the United States to train and improve
the skills of employees in this profile, and given
the ‘sensitivity’ of the position of a public pro-
curement officer, the US Congress established
requirements for the integrity of this category
of employees (standards of ethical behaviour) in
1988 (Brodovska, 2016).

Therefore, in our opinion, it is necessary to
develop and adopt a ‘Code of Integrity in Public
Procurement’ for all procurement participants,
as well as for officials of oversight and control
entities.

Public procurement in Ukraine is carried
out on a decentralised basis. The system covers
about 15,000 customers of various levels. Spe-
cifically, the decentralised model ensures that
the needs of local communities and end users
of procured goods and services are met, and that
local producers are supported and encour-
aged to participate in public procurement. At
the same time, modern international practice
effectively uses the centralised procurement
model, which is characterised by a reduction in
total costs in the system (Resolution of the Cab-
inet of Ministers of Ukraine On the Strategy
for Reforming the Public Procurement System
(“Roadmap”), 2016). For example, an analysis
of public procurement in the United States has
shown the effectiveness of creating a single cen-
tralised procurement authority with a branched
local structure. This also facilitates the con-
trolling authorities to conduct various control
and supervisory activities in this sector.

Thus, the use of a centralised model
with optimal preservation of the advantages
of the decentralised model, which is currently in
place, will contribute to standardisation, profes-
sionalisation, legal certainty and the introduc-
tion of flexible methods of oversight and control
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in the field of public procurement (Resolution
of the Cabinet of Ministers of Ukraine On
the Strategy for Reforming the Public Procure-
ment System (“Roadmap”), 2016).

One of the important tasks of the institu-
tional reform of public procurement is to pro-
fessionalise this procurement. This will help
improve the quality and manageability of pub-
lic procurement procedures, ensure budgetary
savings, strengthen the accountability of cus-
tomers and allow the integration of the public
procurement function into the overall public
finance management system. Practitioners con-
sider professionalisation of public procurement
as a necessary component of adaptation to inter-
national standards and optimisation of public
procurement. This process should be com-
bined with in-depth training of both specialists
involved in public procurement and control
and supervisory authorities based on the use
of modern methods and technologies (Seliva-
nova, 2017).

One of the areas of the public procure-
ment reform strategy is the development
of a system of professional training of public
procurement specialists and professionalisation
of the public procurement sector. Professionali-
sation of the public procurement sector is a pre-
requisite for the adaptation of international
standards in Ukrainian procurement practice.
The main goal of professionalising public pro-
curement is to build a highly professional public
procurement market. This will allow the public
procurement sector to move to a higher level -
a level where effective planning is carried out
and goods, works and services of the required
quality are purchased in a timely manner
(Selivanova, 2017).

The Public Governance Committee in
the OECD Council Recommendations on
Public Procurement stated that Adherents,
when developing their national requirements
in the field of professionalisation of public
procurement, should: 1) Ensure that procure-
ment officials meet high professional stand-
ards for knowledge, practical implementation
and integrity by providing a dedicated and reg-
ularly updated set of tools, for example, suffi-
cient staff in terms of numbers and skills, rec-
ognition of public procurement as a specific
profession, certification and regular trainings,
integrity standards for public procurement
officials and the existence of a unit or team
analysing public procurement information
and monitoring the performance of the pub-
lic procurement system; 2) Provide attractive,
competitive and merit-based career options for
procurement officials, through the provision
of clear means of advancement, protection from
political interference in the procurement pro-
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cess and the promotion of national and inter-
national good practices in career development
to enhance the performance of the procurement
workforce; 3) Promote collaborative approaches
with knowledge centres such as universities,
think tanks or policy centres to improve skills
and competences of the procurement work-
force. The expertise and pedagogical experience
of knowledge centres should be enlisted as a val-
uable means of expanding procurement knowl-
edge and upholding a two-way channel between
theory and practice, capable of boosting appli-
cation of innovation to public procurement sys-
tems (Recommendation of the OECD Council
on public procurement, 2016).

It should be noted that in the field of public
procurement professionalisation, it is planned
to introduce the qualification of ‘Specialist
in Public Procurement’ at various levels. At
the same time, qualification requirements will
be established for persons who will be involved
in the relevant procurement functions for cus-
tomers at various stages of procurement (in
particular, financial planning, preparation
of specifications of the subject of procurement,
marketing, organisation of procurement proce-
dures, legal support of the public procurement
process, contractual work) (Selivanova, 2017).

2. Fundamentals of oversight and control
in the field of public procurement in foreign
countries

Using the US experience of certification
based on the established qualification require-
ments for officials of control and supervision
entities in the field of public procurement
and creating conditions for their professional
growth during their tenure, it is necessary to
introduce state certification of specialists in
oversight and control in the field of public
procurement in Ukraine. For its part, using
the technical support of various international
institutions, to create, on the basis of post-
graduate education centres of higher educa-
tion institutions, advanced training courses for
employees of bodies and institutions engaged in
oversight and control in the field of public pro-
curement. Moreover, advanced training courses
for civil servants, local government officials,
and representatives of the authorities respon-
sible for organising and implementing procure-
ment of goods, works and services have been
established at a number of educational institu-
tions and are successfully operating.

Forexample, the National Agency of Ukraine
on Civil Service has established centres for
retraining and advanced training of employ-
ees of state authorities, local self-government
bodies, state-owned enterprises, institutions
and organisations. In addition, the Knowledge
Management Portal is an educational platform

for professional training of civil servants, heads
of local state administrations, their first depu-
ties and deputies, and local self-government
officials (Increasing the level of professional
competence in the field of public procurement?
2020), which regularly publishes information
on various types of training courses, including
those on public procurement.

Therefore, using the existing practice
of conducting certified training courses for civil
servants, it is necessary to create certified train-
ing courses for civil servants and law enforce-
ment agencies in oversight and control of public
procurement

In addition to the professionalisation
of oversight and control in public procurement,
practitioners and academics argue that the cur-
rent system of state and municipal control in
procurement is not coordinated, with no clear
division of powers between the controlling
bodies while some of them are enshrined in
different bylaws. In practice, these circum-
stances do not always allow organising effective
and efficient oversight and control activities.
Therefore, we propose to regulate the issues
of both state and public control at the legisla-
tive level and finally adopt the Law of Ukraine
“On Public Control in Ukraine” and develop
and adopt the Law of Ukraine “On Public Audit
in Ukraine.” In the Law “On Public Control in
Ukraine,” the procedures for appealing against
the actions and decisions of officials in admin-
istrative and judicial proceedings should be
defined and clearly prescribed.

For example, in the Austrian legislation,
namely subpara. 6 of Art. 354 of the Law of Aus-
tria “On Public Procurement,” a complaint
to the Federal Administrative Court against
actions and decisions of public procurement
officials shall specify “the rights in respect
of which the applicant claims that violations
(objections) have been found, as well as the evi-
dence on which the allegation of unlawfulness
of actions and decisions is based” (Bundesre-
cht konsolidiert: Gesamte Rechtsvorschrift fiir
Bundesvergabegesetz, 2018). In other words,
the complaint shall contain specific facts
of abuse or violations, and not just information
that members of the public believe that the pub-
lic procurement was conducted with violations.
This prevents the procurement process from
being delayed and reduces the risk of abuse by
civil society organisations.

Iryna Bykovska, Deputy Head of the Pol-
icy Division of the Department of Public Pro-
curement, pointed out these abuses and argued
that the introduction of a fee for filing a com-
plaint with the appeal body would help to rem-
edy the situation. She emphasised that “since
the so-called tender trolls file complaints not
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to restore justice and protect their rights, but
to delay the procurement procedure, influ-
ence the decision of the Procuring Entity
and achieve satisfaction of their interests. How-
ever, we know that in the procurement sector
you can find not only unscrupulous Bidders, but
also unscrupulous Procuring Entities, and when
they see that so-called ‘not their’ Bidders have
come to the tender, they can cancel the procure-
ment procedure, and Bidders cannot challenge
this fact” (Hruba, 2020).

In addition, the Law of Ukraine ‘On
the Basic Principles of State Oversight (Con-
trol) in the Field of Economic Activities’ should
be amended as follows: 1) to amend the title
of the law by replacing it with ‘On the Fun-
damentals of Public Oversight and Control in
the Field of Economic Activities’; 2) to define:
the concept and types of oversight and control;
the actors (principles, tasks and their powers);
and the qualification requirements for oversight
and control officials.

The next area of improving the administra-
tive and regulatory framework for oversight
and control in public procurement is to elimi-
nate duplication of functions and powers of law
enforcement agencies. Duplication can be elim-
inated by developing and adopting a joint order
‘On Interaction between Law Enforcement
Bodies in the Field of Prevention and Coun-
teraction to Offences in Public Procurement’,
which would clearly define the rights, duties,
powers and responsibilities of law enforcement
officers in the field of public procurement. There-
fore, ensuring the proper level of coordination
ofinternal control tools (including financial con-
trol, internal audit and administrative control),
external control and audit, staffing of the rele-
vant units and their functional integration will
optimise 1) the monitoring of the functioning
of the public procurement system; 2) reliability
of reporting on violations; 3) system of channels
for reporting reasonable suspicions of violations
of applicable laws and regulations; 4) legislative
and regulatory policy on public procurement;
5) oversight and control in line with national
priorities; 6) independent assessment of over-
sight and control activities.

Handle complaints in a fair, timely
and transparent way through the establish-
ment of effective courses of action for chal-
lenging procurement decisions - the next area
of improving the administrative and legal sup-
port for oversight and control in the procure-
ment sector. This procedure is necessary to
correct defects, prevent wrong-doing and build
confidence of bidders, including foreign com-
petitors, in the integrity and fairness of the pub-
lic procurement system. Additional key aspects
of an effective complaints system are dedicated
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and independent review and adequate redress
(Recommendation of the OECD Council on
public procurement, 2016).

4. Specific features of regulatory
and legal framework for oversight and control
in the field of public procurement in Ukraine

The legislation of Ukraine provides for legal
liability of civil servants, including disciplinary,
administrative, material and criminal liability,
as necessary. Civil servants are liable for viola-
tions of the law and official discipline, failure to
perform or improper performance of their offi-
cial duties (Khomyk, 2016).

The provisions of Law of Ukraine ‘On Pub-
lic Procurement’ No. 922-VIII of 25 December
2015, namely Article 44, stipulate that author-
ised persons, officials of procuring entities, offi-
cials and members of the appeal body, officials
of the Authorised Body, officials of the central
executive body implementing public policy
on state financial control, officers (officials)
of the bodies that provide treasury services for
budget funds (servicing bank) shall be liable for
violation of the requirements established by this
Law and regulations adopted pursuant to this
Law, in accordance with the laws of Ukraine
(Law of Ukraine On Public Procurement,
2015). However, the law does not specify what
types of liability and for what specific actions
they will be held liable.

The Code of Ukraine on Administrative
Offences No. 8073-X of 7 December 1984
reveals the conditions for bringing officials to
administrative liability for violations of pro-
curement legislation by tenderers. In particular,
Art. 164-14 of the CAO stipulates that “Viola-
tion of the procedure for determining the sub-
ject of procurement; untimely provision or fail-
ure to provide clarifications by the customer on
the content of the tender documentation; tender
documentation is not drawn up in accordance
with the requirements of the law; the amount
of the tender offer security set out in the tender
documentation exceeds the limits established by
law; failure to publish or violation of the terms
of publication of procurement information;
failure to publish or violation of the procedure
for publishing information on procurement
carried out in accordance with the provisions
of the Law of Ukraine “On Amendments to
Some Legislative Acts of Ukraine Aimed at Pre-
venting the Occurrence and Spread of Corona-
virus Disease (COVID-19)”; failure to provide
information, documents in cases stipulated
by law; violation of the terms of consideration
of the tender proposal - shall entail imposition
of a fine on officials (officers), authorised persons
of the customer in the amount of one hundred
tax-free minimum incomes of citizens” (Code
of Ukraine on Administrative Offenses, 1984).
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Therefore, officials of the control and over-
sight bodies are not administratively liable for
violations of the public procurement legislation
and there is virtually no practice of bringing
them to criminal liability for such violations.

In our opinion, it is necessary to amend
Article 164-14 of the CAO and supplement
it with parts 7 and 8. Thus, part 7 should be
worded as follows: “Failure to provide, or
untimely provision by officials of the Account-
ing Chamber, the Antimonopoly Committee
of Ukraine, the central executive body imple-
menting public policy on state financial control,
of information necessary for risk assessment in
the field of public procurement, or provision
of knowingly false information to the authorised
body regulating and implementing public policy
on procurement, shall result in a fine on officials
in the amount of two hundred tax-free mini-
mum incomes. As for Part 8 of Article 164-14
of the CAO, it should be amended as follows:
“Failure of the persons referred to in part seven
of this article to take measures in the field
of oversight and control provided for by law
shall entail a fine on officials in the amount
of three hundred tax-free minimum incomes.”

Thus, in order to apply administrative liabil-
ity to officials of oversight and control activities
in the field of public procurement, it is neces-
sary to: 1) establish clear lines for oversight
of the public procurement cycle; 2) develop
a system of effective and enforceable sanctions.

Such sanctions should be in proportion to
the degree of wrong-doing to provide adequate
deterrence without creating undue fear of conse-
quences or risk-aversion in the procurement work-
force or supplier community (Recommendation
ofthe OECD Council on public procurement, 2016).

5. Conclusions

As a result, the analysis of the current state
of oversight and control in the field of public
procurement in Ukraine has enabled to identify
areas of improving the administrative and regu-
latory framework for implementing such activ-
ities and to state the following: 1) harmo-
nisation of oversight and control should be
directed towards increasing its transparency;
2) the principles of oversight and control in
the field of public procurement are determined
not only by the importance of the principles as
the fundamentals of such activities, but also to
a greater extent by their practical component -
they are intended to ensure the effective imple-
mentation of tasks and goals in the field of pub-
lic procurement by the state; 3) for the purpose
of establishing fair rules of conduct for con-
trolling bodies, it is necessary to develop
and adopt a ‘Code of Integrity in Public Pro-
curement’ for all participants in procurement, as
well as for officials of controlling and supervis-

ing entities; 4) creation of a single centralised
executive body in the field of procurement with
a branched structure at the local level, which
also facilitates controlling bodies to carry out
various control and supervisory activities in
this area; 5) using the existing practice of con-
ducting certified training courses for civil serv-
ants, it is necessary to create certified training
courses for civil servants and law enforcement
agencies in oversight and control of public
procurement; 6) eliminate duplication of func-
tions and powers of law enforcement agencies
and strengthen coordination between all par-
ties involved in oversight and control of public
procurement; 8) in order to apply administra-
tive liability to officials in charge of oversight
and control of public procurement, it is neces-
sary to: 1) establish clear boundaries of over-
sight and control over the entire cycle of public
procurement; 2) develop a system of effective
and enforceable sanctions.
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OOPMYBAHHA OCHOBHHUX HAIIPAMIB Y/IOCKOHAJIEHHS
AIMIHICTPATUBHO-ITPABOBOT'O PETYJIIOBAHHS 3IIACHEHHA
KOHTPOJIbHO-HATIJIAAOBOI AIAJbHOCTI Y COEPI TYBJIIYHUX

3AKVIIIBEJIb B YKPAIHI

Anorauisi. Mema cratti nosisirae y (opMyBaHHI HAINPSIMIB YIOCKOHAJIEHHST /[MiHICTPaTHBHO-TIPa-
BOBOT'O PEryJIIOBaHHS 3/iliCHEHHS KOHTPOJbHO-HAJISI0BOL AisIbHOCTI y cepi myOaiuHuX 3aKymiBesb
B Ykpaini. Peaynomamu. AxTyanbHicTh CTATTi MOJIATAE B TOMY, 1[0 TICJISI IPOTOJIOIEHHST He3aIeKHOC-
Ti Ykpaitu mocrago TuTaHHsa pehopMyBaHHsS HOPMaTHBHO-TPaBOBOI Ga3w, 30KpeMa it cepn myOmiaHmx
3aKyIiBesb, pehopMyBaHHS SKOi 3/IHCHIOETbCS HAa cucteMatiyHiil ocHoBi. [Ipn BusHaueHHi mpaBoBUX
3aca/| 3abe31ede s KOHTPOJIbHO-HATIAA0BOL MisJIbHOCTI y cepi myOaiYHIX 3aKyiBeab B YKpaili BUKO-
pHCTAHO i€papXivHUI YMHHWK /7 iX Kiracudikaiii Ta 3ilicHeHo aHai3 3a HACTYITHOIO CXeMOIO — KOH-
CTUTYLIHHI HOPMU, 3aKOHU YKPAiHU i mia3akoHHi akTi. KOHTPOJIbHO-HAIIIAN0BA [islIbHICTD B Oy/1b-siKiii
cepi HeobXizHa, 106 He J0NYCKaTH MPOPAXYHKIB, M0 MOKJIMBOCTI 3aBYACHO iX BUSBJISATH Ta MOTEPE/-
JKATH PO MOSKJIVMBI HETATUBHI HACTIKH. 3PO3YyMiJIO, IO TOKApaHHS 32 BYMHEHH] TPOPAXyHKHU HE € caMo-
IO KOHTPOJIBbHO-HATJISAN0BOI AisinbHOCTI. Buchnosku. 3po6ieHo BUCHOBOK, M0 OCHOBHUMMU HAIIPSIMU
YIOCKOHAJIEHHS a/[MiHiCTPaTHBHO-TIPABOBOTO PEryJIIOBAaHHS 3/1iHCHEHHS KOHTPOJILHO-HATIA0BO]I islb-
HocTi y cepi myGrivHux 3akymiBenb B YKpaini €: 1) rapMonisartist KOHTPOJBHO-HATJISIIOBOI JSITBHOCTI
NOBUHHA BigOyBatucs B Gik 30i1bIIeHHS il TPAHCIIAPEHTHOCTI; 2) BU3HAYEHHS MIPUHIUIIB 3IHCHEHHS
KOHTPOJIbHO-HATJIAAOBOI MiAIbHOCTI y cepi myOIiuHuX 3aKyMiBeab 3yMOBJIEHA He TiIbKU 3HAUEHHSIM
TIPUHITATIB SIK OCHOBHWX 3aCajl 3/ IICHEH ST BKa3aHol MisTbHOCT, & B GBI Mipi BOHI CTOCYIOTHCST TIPaK-
THYHOI CKJIaZ0BOI — BOHM MOKAMKaHi 3a6e3mednTn epeKTUBHE BUKOHAHHS AEP/KABOIO 3aBAAHb 1 HiIei
y cepi my6urivHUX 3aKyIIiBeb; 3) BCTAHOBJIEHHS I00POYECHUX TIPABIII TOBEIIHKH KOHTPOJIIOIOUNX Opra-
HiB HeoOXizHO po3pobutu Ta npuiinsT «Kogeke gobpouecHocti y cepi nyOaivHUX 3aKyHiBesby st
BCIX YYACHUKIB 3aKyTIiBeJIb, & TAKOK JUUIs OCAI0BUX 0Ci6 Cy( €KTIB KOHTPOIBHO-HATISIOBOT [iSIBHOCTI;
4) CTBOPEHHS €IMHOTO LIEHTPAJII30BAHOT0 OPraHy BUKOHABYOI BJIajin y cepi 3aKyIiBesib 3 PO3raysKeHo0
CTPYKTYPOIO Ha MICIIAIX, 110 B CBOIO YePTy TAKOXK CIIPOIILYE OpPraHaM KOHTPOJIO TIPOBOJUTH Pi3Hi KOHTP-
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OJIBHO-HATJISIZIOBI 3aX0/I1 Y BKa3aHiil cepi; 5) BUKOPUCTOBYIOUH iCHYIOUY MPAKTUKY TIPOBEIEHHS Cep-
TU(IKOBaHUX KYPCiB MiBUIIEHHS KBaJidikalil 11t IepiKaBHUX Cay:KO0BIIB HEOOXIIHO CTBOPUTH Cep-
TuiKOBaHI KypcH miBUIIEHHS KBamiiKail f/is1 1epsKaBHUX CIy:KOOBII Ta MPAaBOOXOPOHHUX OPraHiB
KOHTPOJIbHO-HATJIAZOBOT isIbHOCTI y cepi myOMYHIX 3aKyTiBeb; 6) yeyHeHHs AyOIoBaHHA QyHKII
i OBHOBaKEHb Yy MPABOOXOPOHHUX OPraHiB Ta MOCHUJIEHHS KOOPAMHALI MiK yciMa cy('e€KTamu KOHTP-
OJIbHO-HATJISIZIOBOI JisibHOCTI y chepi myOJiuHUX 3aKyIiBeib; 8) /i 3aCTOCYBaHHS aMiHICTPATUBHOI
Bi/ITOBIIAILHOCTI /10 TIOCAZIOBHX 0Ci6 KOHTPOJIBHO-HATISIOBOI [SLIBHOCTI ¥ cepi myOIiuHIX 3aKyTiBeJb
HeoOXiAHO: 1) BCTAHOBUTH UiTKi MeKi KOHTPOJIbHO-HATJISIIOBOI AisIbHOCTI 32 3AIHCHEHHSIM BCOTO UK
1y GJIIYHIX 3aKYI1iBEIIb; 2) PO3POOUTH CUCTEMY [IE€BUX | Peali30BAHUX HA MIPAKTULLI CAHKIIILL.
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ADMINISTRATIVE LEGISLATION ON PREVENTION
AND COUNTERACTION OF DISCRIMINATION
BASED ON GENDER IDENTITY IN UKRAINE

Abstract. Purpose. The purpose of the article is to provide a modern formal and legal analysis
of administrative legislation on prevention and counteraction of discrimination based on gender iden-
tity in Ukraine. Results. The article provides a legal analysis of administrative legislation on preven-
tion and counteraction of discrimination based on gender identity in Ukraine. It is determined that
the system of administrative legislation on prevention and counteraction of discrimination based on
gender identity in Ukraine consists of: - the Constitution of Ukraine; — laws of Ukraine that define
the specifics of prevention and counteraction of discrimination, as well as the legal status and opera-
tional tools of actors involved in prevention and counteraction of discrimination on the basis of gen-
der identity; - by-laws, among which strategic regulations are essential; - international standards
for prevention and counteraction of discrimination in society. It is revealed that the administrative
legislation of Ukraine is based on the fundamental principles of equality and inadmissibility of dis-
crimination enshrined in the Constitution of Ukraine, with a combination of general legal guarantees
of equality before the law with special measures to prevent and combat discrimination, including dis-
crimination based on gender identity. It is established that Ukrainian legislation currently actively
integrates gender equality issues into legal regulation, including mandatory mechanisms for gender
impact assessment and ensuring equal opportunities for women and men in all areas, including edu-
cation, employment or public administration, within the framework of administrative law. Conclu-
sions. It is specified that the particularity of administrative legislation of Ukraine is the existence
of mechanisms for administrative liability for manifestations of violence or discrimination based on
gender or gender identity, which provides for administrative penalties and measures of organisational
and legal influence. It is revealed that the implementation of the gender equality and anti-discrimi-
nation policy is largely ensured by by-laws which practically regulate the procedure for implement-
ing gender approaches in public legal relations. It is established that the administrative legislation
of Ukraine is supported by medium- or long-term state strategies aimed at reducing the gender gap,
eliminating discriminatory barriers and raising public awareness of human rights.

Key words: administrative jurisdiction, administrative legislation, administrative and regula-
tory framework, administrative relations, administrative procedures, struggle, gender, discrimina-
tion, prevention, identity.

1. Introduction

The armed aggression of the Russian Federa-
tion against Ukraine and the temporary occupation
of the Autonomous Republic of Crimea by the Rus-
sian Federation, as well as the full-scale invasion
of the territory of Ukraine by Russian troops in
2022, in particular from the territory of the Repub-
lic of Belarus, leads to deaths and poses various
security risks for women and men. However, statis-
tical data on the number of killed soldiers and civil-
ians, prisoners, hostages, missing persons, and those
forcibly transferred to the temporarily occupied
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territories and territories under the jurisdiction
of the aggressor state, disaggregated by gender,
are not available. The challenges also include ine-
quality in access to decision-making and resources
for women and men, as well as stereotypes about
the social roles of women and men in public
and political life, which negatively affects women's
representation and participation in such processes
(Order of the Cabinet of Ministers of Ukraine On
approval of the State Strategy for ensuring equal
rights and opportunities for women and men for
the period until 2030, 2022).
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The problem of discrimination based on
gender identity is closely linked to the low level
of public awareness of gender issues, insufficient
legal framework and widespread stereotypes
about social roles. In this context, adminis-
trative legislation plays a special role, being
a key instrument for regulating social relations,
including providing mechanisms for preventing
and combating discrimination.

Special issues of administrative and regula-
tory framework for preventing and combating
discrimination in Ukraine have been studied
by the following scholars: O. Bezpalova, A. Bor-
ovyk, N. Derevianko, A. Druzenko, O. Drozd,
A. Dovgopol, V. Honcharov, N. Hridina,
O. Kravchenko, V. Lazariev, N. Liakh, O. Peru-
nova, A. Sobakar, R. Shapoval, H. Shevchuk,
0. Shevchenko, V. Chernenko, 1. Fedorovych,
Y. Yurynets, and others.

However, the facts of discrimination in
Ukraine, unfortunately, do exist, while the cor-
responding response to such socially negative
phenomena is carried out in the plane of admin-
istrative and regulatory framework, which
makes the scientific challenge relevant.

The purpose of the article is to provide
a modern formal and legal analysis of adminis-
trative legislation on prevention and counterac-
tion of discrimination based on gender identity
in Ukraine.

2. Prevention and counteraction of dis-
crimination

Section II of the Constitution of Ukraine
is entitled ‘Human and Citizen’s Rights, Free-
doms and Duties’ and sets out the principles
of anti-discrimination and guarantees the prin-
ciple of equality in society, in particular:

- All people shall be free and equal in their
dignity and rights. Human rights and freedoms
shall be inalienable and inviolable (Article 21
of the Constitution of Ukraine);

— Citizens shall have equal constitu-
tional rights and freedoms and shall be equal
before the law. There shall be no privileges or
restrictions based on race, skin colour, polit-
ical, religious, and other beliefs, gender, eth-
nic and social origin, property status, place
of residence, linguistic or other characteristics.
Equality of the rights of women and men shall
be ensured by providing women with opportu-
nities equal to those of men in public, political
and cultural activities, in obtaining education
and in professional training, in work and remu-
neration for it; by taking special measures for
the protection of work and health of women; by
establishing pension privileges; by creating con-
ditions that make it possible for women to com-
bine work and motherhood; by adopting legal
protection, material and moral support of moth-
erhood and childhood, including the provision

of paid leave and other privileges to pregnant
women and mothers (Article 24 of the Consti-
tution of Ukraine);

— Citizens shall have the right to partic-
ipate in the administration of state affairs, in
All-Ukrainian and local referendums, to freely
elect and to be elected to the bodies of State
power and local self-government. Citizens shall
enjoy equal rights of access to the civil service
and to the service in local self-government bod-
ies (Article 38 of the Constitution of Ukraine);

— Everyone shall have the right to work,
including a possibility to earn a living by labour
that he freely chooses or to which he freely
agrees. The State shall create conditions for cit-
izens that will make it possible to fully realise
their right to work, guarantee equal opportu-
nities in the choice of profession and of types
of labour activities, and implement programmes
for vocational education, training, and retrain-
ing of personnel according to the needs of soci-
ety (Article 43 of the Constitution of Ukraine)
(Constitution of Ukraine, 1996).

The Special Law of Ukraine ‘On Ensuring
Equal Rights and Opportunities for Women
and Men’ is aimed at achieving parity between
women and men in all spheres of social life by
ensuring equal rights and opportunities for
women and men, eliminating discrimination
based on gender and applying special tempo-
rary measures aimed at eliminating the imbal-
ance between the opportunities for women
and men to exercise equal rights granted to
them by the Constitution and laws of Ukraine
(Law of Ukraine On Ensuring Equal Rights
and Opportunities of Women and Men,
2005). Another special law in this field is
the Law of Ukraine ‘On the Principles of Pre-
vention and Counteraction of Discrimination
in Ukraine’, which defines the organisational
and legal framework for preventing and com-
bating discrimination in order to ensure equal
opportunities for the exercise of human
and civil rights and freedoms (Law of Ukraine
On the Principles of Preventing and Counter-
acting Discrimination in Ukraine, 2012).

Other administrative legislative enactments
include those that define

- Specifics of prevention and counteraction
of discrimination in certain areas of regulatory
framework (for example, the Law of Ukraine
‘On  Education’ (2017), ‘On Employment
of the Population’ (2012), etc;)

— Legal status and operational tools for
actors involved in preventing and combating
discrimination based on gender identity (e.g.,
the Law of Ukraine ‘On the National Police’
(2015) etc.

An important part of administrative legis-
lation is the Code of Administrative Offences,
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which provides for administrative liability for
committing gender-based violence and defines
referral to a programme for a person who has
committed domestic or gender-based violence
as a measure of liability, in particular, in the case
of domestic violence or gender-based violence,
the court, when deciding on the imposition
of a penalty for an administrative offence, has
the right to simultaneously decide on the refer-
ral of the perpetrator of domestic violence or
gender-based violence to a programme for such
persons provided for by the Law of Ukraine ‘On
preventing and combating domestic violence’ or
the Law of Ukraine ‘On ensuring equal rights
and opportunities for women and men’ (Code
of Ukraine on Administrative Offenses, 1984).

3. By-laws regulating the implementation
of prevention and counteraction of discrimi-
nation as part of administrative legislation

By-laws are also an important component
of administrative legislation to prevent and com-
bat discrimination based on gender identity
in Ukraine, for example, to create a system to
ensure gender equality in all spheres of social
life and to overcome discrimination: the Cab-
inet of Ministers of Ukraine adopted Resolu-
tion No. 930 of 9 October 2020 ‘Some issues
of ensuring equal rights and opportunities for
women and men’ (Official Gazette of Ukraine,
2020, No. 84, p. 2697), which approved standard
regulations on the responsible unit for ensur-
ing equal rights and opportunities for women
and men and on the advisor on ensuring equal
rights and opportunities for women and men,
preventing and combating gender-based vio-
lence; the Instruction on integration of gen-
der approaches in drafting legal regulations
(Order of the Ministry of Social Policy No. 86
of 7 February 2020) was approved, establishing
general requirements for the application of gen-
der approaches in drafting legal regulations to
implement the provisions of the Law of Ukraine
‘On ensuring equal rights and opportunities for
women and men’; Methodological Recommen-
dations for assessing the gender impact of sec-
toral reforms (Order of the Ministry of Social
Policy No. 257 of 14 April 2020) were approved,
setting out an algorithm for assessing the likely
and/or existing impact of sectoral reforms
on the situation of different groups of women
and men, etc. (Order of the Cabinet of Minis-
ters of Ukraine On approval of the State Strat-
egy for ensuring equal rights and opportunities
for women and men for the period until 2030,
2022).

The bylaws include strategic regulations, for
example, the State Strategy for ensuring equal
rights and opportunities for women and men for
the period up to 2030, approved by the Cabinet
of Ministers of Ukraine on 12 August 2022, No.
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752, focuses on uniting society in understanding
the values of human rights and freedoms, that
are provided and protected based on the prin-
ciples of equality and non-discrimination for all
women and men, boys and girls, to consolidate
the actions of central and local executive author-
ities and local self-government bodies, interna-
tional organisations, social partners, public asso-
ciations, other representatives of civil society,
institutions, establishments and organisations
of various sectors, the private sector, etc. to
implement international and national commit-
ments to ensure equal rights and opportunities
for women and men for sustainable development
of the state in all areas (Order of the Cabinet
of Ministers of Ukraine On approval of the State
Strategy for ensuring equal rights and opportu-
nities for women and men for the period until
2030, 2022). Another instrument is the Con-
cept of Communication in the Field of Gender
Equality, approved by the Cabinet of Ministers
of Ukraine on 16 September 2020, No. 1128-r,
which aims to create a future in which every
woman and man living in Ukraine enjoys equal
rights and opportunities necessary for full par-
ticipation in all spheres of public life, without
discrimination, violence and exploitation (Res-
olution of the Cabinet of Ministers of Ukraine
On Approval of the Concept of Communica-
tion in the Field of Gender Equality: approved
by Resolution of the Cabinet of Ministers
of Ukraine, 2020).

In addition, the Cabinet of Ministers
of Ukraine approved the National Strategy for
bridging the gender pay gap for the period up
to 2030, dated 15 September 2023, No. 815-
r, which was developed to ensure a systematic
and steady reduction of the gender pay gap
between women and men for work of equal value;
as evidence of Ukraine's adherence to the prin-
ciple of ensuring equal rights and opportunities
for women and men in the field of remunera-
tion, proclaimed as part of joining the Biarritz
Partnership for Gender Equality and the Inter-
national Coalition for Equal Pay (EPIC); to
promote the implementation of the 2013 rec-
ommendations of the Council of the Organisa-
tion for Economic Co-operation and Develop-
ment on ensuring gender equality in education,
employment and entrepreneurship in terms
of remuneration for women and men. The goal
of the Strategy for bridging the gender pay gap
until 2030 is to achieve a sustainable reduc-
tion of the gender pay gap by 2030 by creating
favourable conditions and developing effective
mechanisms to ensure progress in this field
(Order of the Cabinet of Ministers of Ukraine
On approval of the National Strategy for bridg-
ing the gender pay gap for the period until 2030,
2023).
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With regard to the role of international
regulatory framework, Ukrainian legislation
provides that if an international agreement
of Ukraine, consented to be bound by the Ver-
khovna Rada of Ukraine, establishes rules other
than those provided for by the Law of Ukraine
‘On ensuring equal rights and opportunities
for women and men’, the rules of the interna-
tional agreement shall apply (Law of Ukraine
On Ensuring Equal Rights and Opportuni-
ties of Women and Men, 2005). Over the past
decades, Ukraine has made significant pro-
gress in ensuring equal rights and opportu-
nities for women and men in all areas and has
acceded to all major international treaties on
gender equality and women's rights, includ-
ing the Beijing Declaration, the Convention
on the Elimination of All Forms of Discrimi-
nation against Women and its Optional Pro-
tocol, relevant International Labour Organ-
isation conventions, and the Convention on
the Rights of Persons with Disabilities. Ukraine
is a party to key international human rights
treaties, including the Universal Declaration
of Human Rights, the International Covenant
on Civil and Political Rights, the International
Covenant on Economic, Social and Cultural
Rights, and the Convention for the Protec-
tion of Human Rights and Fundamental Free-
doms. In 2020-2021, Ukraine received official
status as a member of international initiatives
such as the Biarritz Partnership and the Coali-
tion for the Advancement of Gender Equality,
joined the International Coalition for Equal
Pay (EPIC), and joined the Friends of Women,
Peace and Security, demonstrating its commit-
ment to implementing UN Security Council
Resolutions 1325 (2000), 1820 (2008), 1888
(2009), 1889 (2009), 1960 (2010), 2106 (2013),
2122 (2013), 2242 (2015), 2467 (2019) Ta 2493
(2019) (Order of the Cabinet of Ministers
of Ukraine On approval of the State Strategy
for ensuring equal rights and opportunities
for women and men for the period until 2030,
2022). An important part of international reg-
ulatory framework is the provisions set out in
International Labour Organisation Convention
No. 100 concerning Equal Remuneration for
Men and Women Workers for Work of Equal
Value, International Labour Organisation Con-
vention No. 111 concerning Discrimination
(Employment and Occupation), and Interna-
tional Labour Organisation Convention No.
156 concerning Equal Treatment and Equal
Opportunities for Men and Women Workers:
Workers with Family Responsibilities, the Asso-
ciation Agreement between Ukraine, on the one
hand, and the European Union, the European
Atomic Energy Community and their Mem-
ber States, on the other hand, etc. (Order

of the Cabinet of Ministers of Ukraine On
approval of the National Strategy for bridging
the gender pay gap for the period until 2030,
2023).

4. Conclusions

Therefore, the following conclusions can be
drawn regarding the legal analysis of adminis-
trative legislation on prevention and counter-
action of discrimination on the basis of gender
identity in Ukraine:

— the system of administrative legislation on
prevention and counteraction of discrimination
based on gender identity in Ukraine consists of:
- the Constitution of Ukraine; — laws of Ukraine
that define the specifics of prevention and coun-
teraction of discrimination, as well as the legal
status and operational tools of actors involved
in prevention and counteraction of discrimina-
tion on the basis of gender identity; - by-laws,
among which strategic regulations are essen-
tial; - international standards for prevention
and counteraction of discrimination in society;

— the administrative legislation of Ukraine is
based on the fundamental principles of equality
and inadmissibility of discrimination enshrined
in the Constitution of Ukraine, with a combi-
nation of general legal guarantees of equality
before the law with special measures to prevent
and combat discrimination, including discrimi-
nation based on gender identity;

— Ukrainian legislation currently actively
integrates gender equality issues into legal reg-
ulation, including mandatory mechanisms for
gender impact assessment and ensuring equal
opportunities for women and men in all areas,
including education, employment or public
administration, within the framework of admin-
istrative law;

— the particularity of administrative legisla-
tion of Ukraine is the existence of mechanisms
for administrative liability for manifestations
of violence or discrimination based on gender
or gender identity, which provides for adminis-
trative penalties and measures of organisational
and legal influence;

— implementation of the gender equality
and anti-discrimination policy is largely ensured
by by-laws which practically regulate the pro-
cedure for implementing gender approaches in
public legal relations;

— the administrative legislation of Ukraine
is supported by medium- or long-term state
strategies aimed at reducing the gender gap,
eliminating discriminatory barriers and raising
public awareness of human rights;

— harmonisation with international stand-
ards in the field of human rights and gender
equality is a separate area of development
of administrative legislation of Ukraine, which
indicates the state's desire to achieve high
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standards of human rights protection, with
the formation of a new concept of administra-
tive law to regulate the prevention and combat-
ing of discrimination.
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AIMIHICTPATUBHE 3AKOHOZTIABCTBO Il[OI[Q_BIIIﬁCHEHHH
3AIIOBITAHHS TA IIPOTUAI JTUCKPUMIHAIII 3A O3HAKOIO
TEHAEPHOI IJEHTUYHOCTI B YKPAIHI

Anoraris. Mema cTaTTi TOJIATAE Y TOMY, 100 3/IHCHUTH CydacHUH (hOpMaTbHO-IOPUAMIHIH aHaTi3
aAMIHICTPaTMBHOTO 3aKOHOAABCTBA OO 3/ HiCHEHHS 3ar00iralHHs Ta IPOTH/II ANCKPUMIHALIT 32 03HAKOIO
reniepHoi iflenTnyHoCTi B Ykpaini. Pesyasmamu. Y ctatTi 3/1ilicHeHO I0PUINYHMIA aHasli3 aaMinicTpa-
TUBHOTO 3aKOHO/JABCTBA W00 3AiHCHEHHS 3a00iraH s Ta MPOTHIIT AUCKPUMIHAIIIl 32 03HAKOIO IeH/ep-
HOI iZleHTnYHOCTI B YKpaini. BusHaueHo, 1o cucrema aMiHiCTPaTHBHOTO 3aKOHO/IABCTBA 10/I0 3/1i1ICHEH-
He 3ar06iraHHst Ta TTPOTHIIT AMCKPUMIHAIIIT 32 03HAKOIO TEHIEPHOI IICHTHYHOCTI B YKPaiHi CKJIafacThCst
i3: — Koncrurynii Ykpainu; — 3akoHiB YKpaitu, SIKi BUSHAYA0Th 0COOIMBOCTI 3a1100iraH s Ta IPpOTU
JIMCKPUMIHAILIL, Ta TIPABOBUI CTATYC Ta OIIEPATUBHUIL IHCTPYMEHTAPil cy( eKTIB 3a1100iraHHs Ta IPOTHIL
JIICKPUMIHAIT 32 03HAKOIO TeH/IePHOI 1/IeHTHYHOCTI; — Mi/[3AKOHHOTO PEryJIIOBAHH:I, CEPE]l IKIX BaroMy
POJIb BiIIrPAIOTh AKTH CTPATEriYHOTO XapakTepy; — MixKHAPOAHUX CTAHAApPTIB 3ar0o0iraHHs Ta IPOTUAT
JIMCKPUMIHAIIT B CyCHiibCTBL. PO3KPUTO, 10 aiMiHICTPATHBHE 3aKOHOAABCTBO YKpaiHu (asyeTbcsi Ha
byHIaMeHTaIbHUX TPUHIIUIIAX PIBHOCTI Ta HENPUITYCTUMOCTI JUCKpUMiHallii, 3akpimienux y Koneru-
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Tyl Ykpainu, 3 TOETHAHHAM 3araJbHUX MPABOBUX TapPaHTIll PiBHOCTI Mepe]] 3aKOHOM i3 CIIeIiaTbHUMM
3axoflaMK 3ar00iraHHs Ta NPOTH/IT AMCKPUMIHALLT, BKIIOYAIOUN AMCKPUMIHAIIIO 32 O3HAKOKO T€HAEPHOT
IIEHTUYHOCTI. BUABIIEHO, 1110 3aKOHOAABCTBO YKPAiHU HUHI aKTUBHO 1HTETPYE MUTAHHA T€H/ICPHOI PIBHO-
CTi B PaBOBE PETYIIOBAHHS, CEPeJl SIKMX Y MeKaX ajMiHICTPATUBHOTO [IPaBa BCTAHOBJIEHO 0OOB'SI3KOBI
MeXaHi3MU OI[IHIOBaHHS T€H/IEPHOTO BIUIMBY Ta 3abe31eueHHs PIBHUX MOKIUBOCTENT /ISt JKIHOK 1 40JIOBi-
KiB y BCix cepax, BKIIOUAOUM OCBITY, 3aiiHsTicTh ab0 mybuiuHe yipasiinus. Buchosxu. 3asHaueHo, 1o
0COOJIMBICTIO aIMiHICTPATHBHOTO 3aKOHO/IABCTBA YKPATHU € HagBHICTh MEXaHI3MiB MTPUTATHEHHS [0 a/[Mi-
HICTPaTWBHOI BiIMOBIIATbHOCTI 32 TIPOSIBU HACUJILCTBA UM ANCKPUMIHAII1 32 03HAKOTO CTATi UM TeHIEePHOI
ienTHYHOCTI, 1o nepegdavac aAMiHiCTPATUBHI CTATHEHHS Ta 3aX0AM OpPraHi3alliiiHO-PaBOBOTO BILIUBY.
Po3kpuTo, 110 peatisaiist MOMTHKK TeHAEPHOI PIBHOCTI Ta 60pOTHOM 3 IMCKPUMIHAIIEIO 3HAYHOIO MipOIO
3a0€311eUyEThCS MII3AKOHHUME aKTaMU, SIKUME TIPAKTHYHO BPETYJIbOBYEThCS TOPSIIOK BIPOBA/IKEHHS
TeH/IepHUX MTi/IXO/[iB B CYCIIJIbHI TPaBOBIAHOCUHU. BUsABIEHO, 1110 a/IMiHICTPaTHBHE 3aKOHOJIABCTBO YKpa-
iHM TATPUMYETBCS CePeHbOCTPOKOBIMHU ab0 IOBrOCTPOKOBUMU [E€P/KABHUMHE CTPATETiSIMH, CIIPSIMOBA-
HUMU Ha 3MEHIIEHHS TeHePHOI0 PO3PUBY, YCYHEHHS AUCKPUMIiHAIIiiiHUX Gap’epiB Ta miABUIIEHHS PiBHS
00I3HAHOCTI CYCIIBCTBA IIPO [IPABA JIIOAUHIL

KiouoBi ciioBa: ajiMinHicTpaTHBHA IOPUCIMKILS, a[MIHICTPATHBHE 3aKOHOJIABCTBO, a/IMiHICTPaTUBHE
PperyJIoBaHHsI, afMiHICTPaTHBHI PABOBIAHOCUHY, aJMiHICTPATUBHI MpoLeLypH, 60POTHOA, reH/ep, ANCc-
KpUMIiHaIlist, 3a00iraH s, i1eHTHIHICTD.
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FORMALIZATION OF CONTENT REQUIREMENTS
FOR A NORMATIVE LEGAL ACT

Abstract. Purpose. The article aims to elucidate the formalization of content requirements for
normative legal acts and their significance in legislative drafting activities. Results. The author has
analyzed the main doctrinal approaches to understanding the system of legislative drafting techniques.
An examination of the draft laws “On Laws and Legislative Activities” and “On Normative Legal Acts”
is conducted. The role of methodological recommendations in normative regulation is highlighted, which
for a long time were the only acts that statutorily consolidated the tools of legislative drafting techniques.
The importance of adopting the Law of Ukraine “On Law-Making Activities” is noted in the context
of the normative consolidation of legislative drafting tools. Conclusions. The normative consolidation
of legislative drafting tools is crucial for creating an effective domestic legal system. It is observed that
there have been numerous attempts in the Ukrainian legal environment to adopt a law regulating law-
making activities. The initial versions of draft laws established only formal requirements for normative
legal acts (structural and requisite rules). Special emphasis is placed on content requirements. The Law
of Ukraine “On Law-Making Activities” establishes (in Article 34) content requirements for normative
legal acts. These can be divided into four groups: the first group—requirements concerning legal norms;
the second group—terminological rules; the third group—rules for writing numerals; the fourth group—
requirements regarding the content criteria that a normative legal act should meet overall. A positive
aspect is the establishment of a Unified Glossary of Legal Terms. All this will contribute to enhancing
the quality of normative legal acts, which will have a positive effect on the legal system as a whole.

Key words: lawmaking, normative legal act, law, legal certainty, content of a normative legal act.

1. Introduction. Normative legal acts (here-
inafter — NLA) are crucial for an efficient domes-
tic legal system, and their quality will always
be the center of doctrinal discussion among
rulemaking developers. Adopting new draft
laws has caused a great demand for changes in
various spheres of public life (social, economic,
anti-corruption, etc.). The request for harmoni-
zation of the domestic legal system with the law
of the European Union (hereinafter referred
to as the EU) is also crucial. An essential fac-
tor affecting the drafting of a high-quality NLA
is the legislative drafting technique. For more
than 30 years (since gaining independence
and till the present), doctrinal works discuss
the issue of improving legislative drafting tools.

There are several reasons for such improve-
ment: firstly, developing NLAs of the highest
quality (or other law sources, depending on
the legal system) will always be the focus of law-
yers, regardless of the legal system’s perfection.
The adoption of a poor-quality NLA necessitates
repeated amendments or even replacing it with
another NLA that creates an additional burden
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on the parliament; secondly, the harmonization
of national legislation to acquis communau-
taire (“acquired by the community”), which
covers EU legislative acts, international agree-
ments, declarations, resolutions, etc.; thirdly,
high-quality NLAs improve law enforcement,
ensuring their practical effectiveness.

One of the ways to determine the tools
of legislative drafting methodology includes
a division into requirements for the content
and forms of a normative legal act. As for
the requirements for the NLA form, a certain
consensus was reached (requirements for
the structure, details), and the situation with
core requirements for the NLA content is differ-
ent. Thus, I.V. Mishchuk attributes to the lat-
ter systemic coherence, compliance with pub-
lic needs and relevance, validity, unambiguity
of provisions, and logical nature (Mishchuk,
2021, p. 94). S. Pohrebniak, analyzing the prin-
ciple of legal certainty, divides the requirements
for NLA into content-related and procedural.
He considers the following content-related: acts
should be comprehensible (accessible) and con-
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sistent and offer a complete settlement of public
relations, preventing gaps. Such acts should also
prohibit ample discretionary powers of state
bodies (Pohrebniak, 2005, p. 46). Taking into
account the above classifications, it can be con-
cluded that the problem of pluralism becomes
particularly relevant in the context of the nor-
mative consolidation of content requirements.

2. The trend of normative consolida-
tion of content requirements. The separation
of content requirements can be traced back to
the early 1990s. Undoubtedly, the driving force
was the transformation of the domestic legal
system, which required changes in many legal
institutions. The above led to the adoption
of many new NLAs and amendments to existing
ones. In order to unify the rules for NLA for-
mulation, a kind of “law on laws” was needed,
which would regulate law-making activities.
Realizing that each convocation of the parlia-
ment tried to offer its version of the specific law.
The relevant periods can be divided into three
stages of attempts to adopt a “law on laws”:

The first stage — 1991-2000. At that time,
a draft Law of Ukraine “On Laws and Legisla-
tive Activity” (Draft Law of Ukraine “On Laws
and Legislative Activity, 1994) was submit-
ted, which had a rather narrow subject of reg-
ulation since it covered only activities related
to the law as the main NLA in Ukraine. As for
rulemaking tools, it is possible to specify only
Art. 28 “Basic requirements for the law. The
language of the law”. Content requirements can
be attributed to Part 2 of the relevant article,
which states that the law shall not have provi-
sions contradicting the Constitution. The for-
mal requirements are rendered somewhat better
in this draft law. Thus, Art. 28 contains a set
of requirements related to the draft law’s struc-
ture: title; division into structural units (articles
and sections). And as for the language require-
ments, it declares that the draft law should be in
the state language. At the same time, there are
no remarks about the terminology and speech
style. In addition, the draft law was also crit-
icized at the doctrinal level. Thus, referring
to the fact that the draft law was vetoed by
the President and one of the reasons was its
“non-compliance with the requirements of legal
drafting methodology”, O.1. Yushchyk, (Yush-
chyk, 2005, p. 48) believed that the relevant
comment was not due to the status of the Pres-
ident. Following the article by O.1. Yushchyk,
the draft law tried to focus on such a classifica-
tion of laws that would be based on legal force
(division into constitutional and ordinary,
adopted in an all-Ukrainian referendum).

The second stage—2001-2010. During that
period, a draft Law of Ukraine “On Normative
Legal Acts” (Proekt Zakonu Ukrainy "Pro nor-

matyvno-pravovi akty” No. 1343, 2008) was
submitted on the legislative initiative of MP
R.M. Zvarych and an alternative draft Law
of Ukraine “On Normative Legal Acts” (Proekt
Zakonu Ukrainy "Pro normatyvno-pravovi
akty" No. 1343-1, 2008) — on the legislative
initiative of MP O.M. Lavrynovych. In addi-
tion, in 2010 Yu.R. Miroshnychenko also
submitted a draft Law “On Normative Legal
Acts” (Proekt Zakonu Ukrainy "Pro nor-
matyvno-pravovi akty” No. 7409, 2010). It is
essential to note that the draft Law No. 1343-1
had a fairly progressive, at that time, component
of content requirements for NLAs. Thus, Part 3
of Art. 9 of the draft Law indicates the general
requirements for a normative legal act: to meet
the scope of the subject of legal regulation; not
to duplicate the rules of law contained in other
normative legal acts, etc. It is also worth men-
tioning the extensive system of formal require-
ments: Art. 10 “Structure of the law”, Art. 12
“Structure of the subordinate legal act”, Art. 13
“Details of the normative legal act”, Art. 14
“Title of the normative legal act”, Art. 15 “Pre-
amble of the normative legal act”, etc. The draft
Law “On Normative Legal Acts” No. 7409 pro-
posed a similar system of content requirements
with a slight difference: it was supplemented
by para. 6 in Part 3 of Art. 9, which states that
a normative legal shall be clear, precise, com-
prehensible, concise, brief, and consistent. The
relevant provision is well-correlated with legal
certainty as an element of the rule of law (Bid-
zilia, 2022, pp. 80-81). Formal requirements
are enshrined under a similar principle as in
the previous law: Art. 10 “Structure of the law”,
Art. 12 “Structure of the subordinate legal act”,
etc. According to V.M. Kosovych, the legisla-
tion on normative legal acts should comprise
norms that lay the groundwork for the con-
tent of normative documents, namely in terms
of general and logical requirements for NLAs,
principles of law, legal definitions, legal con-
structions, legal presumptions, fictions, and axi-
oms (Kosovych, 2016, p. 43). Despite the pos-
itive trends enshrined in the law in Section 3
“Legal drafting methodology”, the content
requirements take a back-scratcher compared
to the formal requirements.

The third stage — the adoption of the 2023
Law of Ukraine “On Law-Making Activities”
(Zakon Ukrainy "Pro pravotvorchu diialnist",
2023) — marked a fresh start in the develop-
ment of legal drafting techniques. In addition
to the formal rules of legal drafting methodol-
ogy, which are provided in Art. 32 “Structure
of a normative legal act”, Art. 33 “Designation
of structural elements of a normative legal act”,
Art. 35 “Language and style of a normative
legal act”, Art. 36 “Details of a normative legal
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act”, Art. 37 “Title of a normative legal act”,
Art. 38 “Preamble of a normative legal act”, etc.,
the Law contains a specialized article devoted
to the content of NLAs: Art. 34 “Require-
ments for the content of a normative legal
act”. Unlike the previous acts, which remained
drafts, the already adopted Law enshrined con-
tent requirements at the regulatory level. It is
worthwhile to mention that although the Law
is valid, it will come into force one year after
the termination or cancellation of martial law
in Ukraine — para. 4 of Transitional provisions
of the Law.

3. Normative consolidation of content
requirements: general theoretical analy-
sis. Even before the adoption of the Law “On
Law-Making Activities” (2023), the require-
ments of legislative drafting techniques were
specified in the methodological recommenda-
tions. Thus, in “Methodological recommenda-
tions for the development of draft laws and com-
pliance with the requirements of legislative
drafting techniques” (Metodychni rekomendat-
sii, 2000), content requirements are available in
section 1 “General provisions”: para. 2 p. 2, which
states that laws shall comply with the Constitu-
tion; not directly, but indirectly, p. 4 highlights
the importance of harmonizing the draft with
existing laws; para. 1 p. 5 focuses on the need to
take into account the norms of existing inter-
national treaties. Cases from other guidelines
can be given. For example: “Methodological
recommendations for the development of draft
laws and compliance with the requirements
of legislative drafting techniques” approved
by the order of the State Water Management
Service of Ukraine dated January 12, 2004,
No. 4 (Methodological recommendations,
2004); “Methodological recommendations for
the preparation and execution of draft laws
of Ukraine, normative legal acts of the Pres-
ident of Ukraine, the Cabinet of Ministers
of Ukraine, the Ministry of Emergency Situa-
tions and compliance with the rules of legisla-
tive drafting techniques” approved by the order
of the Ministry of Emergency Situations dated
December 10, 2007, No. 851 (Methodical rec-
ommendations, 2007); “Requirements for leg-
islative drafting techniques in the development
of orders in the Ministry of Health of Ukraine”
approved by the order of the Ministry of Health
of Ukraine dated February 2, 2010, No. 68
(Requirements for legislative drafting tech-
niques, 2010).

The presence of many methodological rec-
ommendations of various relevant ministries
may indicate that there was a necessity for regu-
latory consolidation of the requirements of leg-
islative drafting techniques at the legislative
level. In this context, the experience of Azer-

46

baijan, where the Law on Normative Legal Acts
was adopted at the level of a constitutional act,
sparks interest (see: Draft opinion of Venice
Commission, 2009, p. 2). But whether the pro-
file law regulating law-making activities must
have constitutional status is still in doubt.

The situation has changed in the domestic
legal system when the draft law “On Law-Mak-
ing Activities” was submitted to the Verkhovna
Rada. It is important to note that when the rel-
evant Law was the draft law, the set of content
requirements was sufficiently narrowed com-
pared to the adopted Law. Content requirements
that were provided for in Art. 26 of the draft
law concerned only the requirements for legal
norms. At the same time, the tools related to
legal norms were not sufficiently specified. It
just stated that the norms should meet the fol-
lowing requirements: content clarity, unambig-
uous understanding, predictability of the con-
sequences of implementation; consistency with
other norms of law. In the current Law, the arti-
cle regulating content requirements is signifi-
cantly expanded. Thus, Art. 34 of the Law “On
Legislative Activity” establishes a set of rules
(requirements) that can be divided into four
groups: the first group refers to the rules of law;
the second group — the rules of terminology;
the third group — the rules for writing numerals;
the fourth group— the content criteria to be met
by the regulatory legal act.

Content requirements for legal rules. A
legal rule is the smallest and holistic entity in
the system of law. At the doctrinal level, theory
of law has never had problems with the con-
cept, general features, and the structure of legal
rules, but the Law “On Law-Making Activities”
enshrined the following concept at the norma-
tive level: “a legal rule is a generally binding
formally defined rule of conduct governing pub-
lic relations, which is protected and provided
by the State” (Art. 8). In the context of legis-
lative drafting techniques, it essential to note
that according to p. 1 of Art. 34 of the Law,
the norms of law contained in NLAs shall meet
such requirements as: unambiguity of under-
standing (clarity, accuracy, accessibility for
understanding and implementation); predict-
ability of the results of their implementation;
their compliance with normative legal acts
of higher legal force and consistency with nor-
mative legal acts of equal legal force; uniform-
ity of the terminology used; affinity and logical
sequence of presentation. These requirements
for legal rules are consistent with the rule of law,
namely its element of legal (juridical) certainty.

Analyzing legal certainty, O. Tomkina holds
that legal rules set forth in NLA should be clear
and comprehensible, avoid different interpreta-
tions, have mechanisms for their implementa-
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tion, as well as allow legal entities to foresee legal
consequences of the implementation of legal
rules (Tomkina, 2022, p. 117). The Constitu-
tional Court of Ukraine (hereinafter referred
to as the CCU) often expresses its position on
the relevant issue in its decisions. Therefore,
the CCU in its decision as of February 27, 2018
(sub-item 4.3 of p. 4) states that legal certainty
provides that norms should be comprehensi-
ble and accurate, as well as aimed at ensuring
constant predictability of situations and legal
relations. It is marked that after the introduc-
tion of taxation of pensions in the legislation
of Ukraine since July 1, 2014, the Verkhovna
Rada of Ukraine made three amendments
within two years, because of which citizens
did not have certainty about their legitimate
expectations and the stability of legal regula-
tion in this area (Rishennia KSU, February 27,
2018). In general, such requirements for norms
are well-consistent with the principle of the rule
of law. Violation of these requirements degrades
the norm’s quality, which spawns the instability
of a normative legal act and the need to amend
it, or even replace it with a new NLA. It is also
important to refer to the practice of the Euro-
pean Court of Human Rights (hereinafter
referred to as the ECHR). Thus, in the deci-
sion in the case of Amuur v. France of 25 June
1996, the ECtHR holds that legislation must
be sufficiently accessible and precise in order to
avoid any risk of arbitrariness (Case of Amuur
v. France, 1996). It is difficult to disagree as
theimplementation of accessibility and accuracy
of legislation will directly depend on the crite-
rion of accessibility and accuracy of the norms.
As you can see, the requirements regulated by
the legislator in the Law “On Law-Making
Activities” correspond to the legal certainty
and practice of the CCU and the ECHR.
Terminology rules. The Law “On Law-Mak-
ing Activities” (Art. 34) includes an individual
part devoted to terminology. There is no doubt
that a good deal of human activity necessitates
the elaboration of regulations that would govern
various areas, and the use of terms is indispensa-
ble. The definition is intended to render content
of the relevant term or concept. V.M. Kosovych
reckons that legal definitions are used by rule
makers to interpret terms, a certain understand-
ing of which determines the relevant legal effects
(Kosovych, 2015, pp. 153—154). In the above
mentioned “Methodological recommendations
for the development of draft laws and compli-
ance with the requirements of legislative draft-
ing techniques” (2000), terms and language
tools hold a separate place. As for terms, it is
established that the definition of terms shall
meet the meaning intended by literary critics,
scientists and lawyers attach and shall be uni-

fied throughout the text of the law. It is appro-
priate to follow the principle of “one concept —
one term”, at least within one institution.

In the context of the Law “On Law-Mak-
ing Activities”, there is as a positive aspect
of the creation of a Unified Glossary of Legal
Terms, which is provided for in p. 5 of Art. 35
of the Law. The relevant provision of the Cabinet
of Ministers of Ukraine (hereinafter referred to
as the CMU) “On the Functioning of the Uni-
fied Glossary of Legal Terms” No. 577 dated
May 17, 2024 (Postanova KMU, 17.05.2024)
is already in force. This will contribute to
the unity of legal terminology that will improve
the effectiveness of the legal system as a whole.

Rules for writing numerals. Part 3
of Art. 34 of the Law “On Law-Making Activ-
ities” presents the rules concerning the uni-
formity of writing numerals. It appears the most
dubious part of the article that deals with con-
tent requirements. These rules are rather tech-
nical. In general, the nature of content require-
ments is determined by their direct impact on
the application and implementation of legal
rules, and the relevant provision is designed to
improve the formal side of a legal act.

Content criteria to be met by a norma-
tive legal act. Part 4 of Art. 34 of the Law “On
Law-Making Activities” specifies the content
qualities a normative legal act must comply
with: to cover its scope; to be free of legal norms
that contradict the Constitution of Ukraine
and normative legal acts of higher legal force
and (or) do not comply with the legal rules
of normative legal acts of equal legal force; to be
free of redundant legal norms, as well as not to
repeat the norms of other normative legal acts;
to be free of legal norms that are not consistent
with each other.

However, the above provision of the Law
raises many questions because there is a repe-
tition of para. 3 of p. 1 and para. 2 of p. 4 of this
Article. Thus, in para. 3 p. 1, the requirements
for norms establish that they shall comply
with acts of higher legal force and be consist-
ent with normative legal acts of equal legal
force, and a similar provision in para. 2 of p. 4
of the same article (Art. 34) stipulates that
a normative legal act shall not contain norms
that contradict the Constitution and norma-
tive legal acts of higher legal force and (or) are
not consistent with the rules of normative legal
acts of equal legal force. In fact, the provision
enshrined in para. 3 of p. 1 is sufficient. It would
be logical to set out the provisions of para. 3
and para. 4 of p. 4 of this Article in p. 1 (but
without duplication). The provision provided
for in para. 1 of p. 4 of Art. 34 of the Law “On
Law-Making Activities” — a normative legal act
shall cover its scope — seems the most appropri-
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ate. The corresponding requirement will mini-
mize legal gaps that will improve predictability
in law enforcement. Therefore, the full coverage
of the regulatory legal act’s scope will reduce
the potential abuses of legal entities.

4.  Conclusions. The formalization
of content requirements for normative legal acts
passed its evolutionary path. Certain trends
were evident in the draft Law of Ukraine “On
Laws and Legislative Activity”. Positive aspects
in the context of content requirements were
available in many draft Laws of Ukraine "On
Regulatory Acts”, which consolidated a sepa-
rate section of legal drafting techniques. How-
ever, the legislator focused on requirements for
the form of a normative legal act (structural
and requisite rules).

The normative consolidation of legal draft-
ing techniques has long remained at the level
of methodological recommendations of some
executive bodies. Such recommendations did
not have the legal force that could regulate
law-making activities at the proper level.

The adoption of the Law of Ukraine “On
Law-Making Activities” became a new stage in
the normative consolidation of content require-
ments. The Law consolidated the content
requirements for a normative legal act in Art. 34.
In fact, the article names clear requirements
for legal rules (that, undoubtedly, is a positive
aspect): the unambiguity of their understand-
ing (clarity, accuracy, accessibility for under-
standing and implementation); predictability
of the results of their implementation; their com-
pliance with normative legal acts of higher legal
force and consistency with normative legal acts
of equal legal force, etc. These requirements for
legal rules are well-harmonized with the element
of the rule of law — legal certainty. Terminological
rules are well-regulated: unification of terminol-
ogy; consistency of terminology. As for the arti-
cle’s shortage: Part 3 establishes the rules for
writing numerals, which (rules) are rather more
technical; p. 4 contains some duplication with
p. 1 on the compliance of norms. Therefore, these
provisions require further doctrinal study.
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HOPMATHUBHE 3ARPIIIJIEHHA 3MICTOBUX BUMOT
10 HOPMATUBHO-ITPABOBOTO AKTA

Anoranis. Mema. MeTolo cTaTTi € BUCBITJIEHHSI HOPMATUBHOTO 3aKPiIJIEHHS 3MiCTOBUX BHUMOT /10
HOPMaTHUBHO-TIPABOBOTO aKTa Ta iX 3HAYEHHS B HOPMOIIPOEKTHIN AisabHOCTI. Pe3yasmamu. IIpoana-
JII30BAHO OCHOBHI JIOKTPUHAJIbHI MHAXOAM /Ui PO3YMIHHS CUCTEME 3aCO0iB HOPMOIIPOEKTHOI TEXHIKH.
3miiicHeno anasi3 3akoHonpoekTiB «[Ipo 3axonu i 3akonomaBuy AisIbHICTEY, «I[Ipo HOpMaTHBHO-TIPABOBI
aKTH». BucBiTiIeHO posib METOANYHIX PEKOMEH/IAIli Y HOPMAaTUBHOMY PETyJIIOBAHHI, SIKi TPUBAINH dac
GyJiu €IMHUMU aKTAMHU, SIKI HOPMATUBHO 3aKPIILIOBAIM IHCTPYMEHTapiii HOPMONIPOEKTHOT TexHiki. KoH-
CTAaTOBAHO BaKJIMBICTh yXBasleHHsT 3akony Ykpaiuu «IIpo mpaBoTBopuy [isiTbHICTE> Y KOHTEKCTi HOpMa-
TUBHOTO 3aKPilJIeHHs 3ac001B HOPMOIIPOEKTHOI TexHiKku. Bucnoeku. HopMarusre 3akpilieHHst iHCTPY-
MEHTapit0 HOPMOTIOPOEKTHOI TEXHIKU MA€ BAXKJINBE 3HAYEHHS [IJisT CTBOPEHHs e(heKTUBHOI BiTUM3HIHOL
[PABOBOI CHCTEMHU. 3ayBasKEHO, 1[0 B YKPAiHCHKOMY TPABOBOMY CEPEIOBHII OYJI0 YUMMAJIO CIIpod MpUiiHs-
TU 3aKOH, SIKUii peryJiioBas 01 PAaBOTBOPYY AisibHicTb, [leputi pefakilii IPOEKTIB 3aKOHIB 3aKPIIIOBaIK
xiba (hopMasIbHI BUMOTH JI0 HODMATHBHO-IIPABOBOTO aKTa (CTPYKTYPHI i peKBi3uTHi ipauia). A ocobJm-
Ba POJTb HAJIEKUTh caMe 3MiCTOBUM BuMoraM. Tak, 3axonom Ykpainu «lIpo mpaBoTBopuy Ais/TbHICTDY
3aKpimIIeno (y cT. 34) 3MiCTOBI BUMOTH 10 HOPMAaTHBHO-TIPABOBOTO aKTa. X MOKHA TOIMNTH Ha YOTHPH
IPYIIN: Hepliia IPyIia — BUMOTH, 1[0 CTOCYETHCS HOPM TIPABa; Jpyra rpyra — TePMiHOJIOTIYHI IPaBUIIa; Tpe-
TS Ipyla — IpaBUJIA HAIMCAHHS YMCTIBHUKIB; YeTBepTa Ipyla — BUMOTHU OO0 TOTO, AKMM 3MiCTOBUM
KPHUTEPisSIM MOBUHEH BiIMOBIZIaATH HOPMATUBHO-TIPABOBHH aKT 3aranoM. [lo3uTnBHNM acmekToM € 3akpi-
ieHHst €IMHOTO rJ10capis NPaBOBUX TEPMiHIB. Yce 1ie CIpUsATHME HiJIBUIIEHHIO SSKOCTI HOPMATUBHO-IPa-
BOBOT'0 aKTa, 1110 IIO3HAUUTLCS HA MPABOBIl CHCTEMI 3araloM.
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INDIVIDUAL PROBLEMS OF COMPETITION
BETWEEN FORGERY IN OFFICE AND OTHER
ELEMENTS OF CRIMINAL AND ADMINISTRATIVE
OFFENSES

Abstract. The publication was prepared in order to highlight the concerns related to the competition
of forgery in office with the elements of other criminal and administrative offenses. By relying on the cases
of criminal law competition of forgery in office with specific offenses, the author proves that the causes
of ensuing problematic issues are the absence of a common terminological (conceptual) framework
used in lawmaking and the legislator’s disregard (or ignorance) of the existing criminal law regulation
in the relevant area when establishing criminal liability for certain criminal offenses, the subject matter
of which are documents. Following the analysis, the author shares original findings about settling
the identified issues that may become the subject of scientific discussion. The publication is based on
general scientific and specific methods of scientific knowledge, mainly the following ones: analysis
(when comparing criminal and administrative offenses with forgery in office — the elements of each
of such offenses were studied separately); synthesis (used in the determination and analysis of common
elements of forgery in office with criminal and administrative offenses); comparative method (necessary
to identify common and distinctive features of criminal and administrative offenses). For the first
time, the publication comprehensively covers the problematic issues of competition of forgery in office
with other elements of criminal and administrative offenses, systematizes approaches to their settling,
and outlines areas for improving the law on criminal liability, in particular, for committing forgery in
office. According to the research findings, conclusions are formulated: alternative forms of action, which
constitute the objective aspect of forgery in office, can neutralize the presence of special (regarding forgery
in office) norms, causing the need to qualify the committed as a set of criminal offenses; not only the type
and amount of punishment but also the presence of criminal liability for forging may depend on the kind
of official document that is the subject of forgery in office.

Key words: forgery in office, components of criminal offense, competition, qualification.

1. Introduction

In law enforcement activities, the presence
in the components of criminal offenses of similar
signs of the actus reus of forgery in office poses
a question to the subject of law enforcement
of which provision of the law on criminal liabil-
ity to apply. Moreover, the legislator enshrines
administrative liability for forging certain
documents that expands the above problem in
law enforcement. In this context, the conclu-
sion of Navrotskyi V.O. is quite apt: numerous
errors made during criminal law qualification
are due to the incorrect settlement of the issues
of crimes’ division — the misunderstanding
of the difference between individual criminal
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offenses, the inability to justify this difference
in procedural documents, and thereby explain
the reasons for qualification change (Navrot-
skyi, 2009, 213).

It is possible to solve these problems in law
enforcement primarily after analyzing and com-
paring objective and subjective signs of spe-
cific actus reus of criminal offenses (sometimes
of administrative offenses). The outcomes
of such comparison further contribute to estab-
lishing the correlation between the compared
elements of criminal offenses and deciding which
legal norm to apply. As a rule, when studying
problems of the correlation between compo-
nents of criminal offenses in the science of crim-
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inal law, it concerns the competition of criminal
law norms and the correlation of related compo-
nents of criminal offenses. As for the distinction
between these two concepts, when examining
actus reus for bringing a knowingly innocent
person to criminal liability, Skrypnyk K.Yu.
cites related and competing elements of crimi-
nal offenses provided for in Arts. 364, 365, 372
of the Criminal Code (Skrypnyk, 2022, p. 208)
without focusing on the discrepancy in these
concepts. Other scholars argue for differences
in competition and related criminal offenses.
Thus, according to Marin O.K,, the compe-
tition of criminal law norms should be under-
stood as the presence in criminal law of at least
two norms aimed at resolving one issue, or
an atypical situation in law enforcement, e.g.,
two (or more) functionally related criminal law
norms in effect may be applied in the criminal
law assessment of one socially dangerous act
(Marin, 2001, p. 52). In turn, L.P. Brych holds
that related components of criminal offenses are
ones that form a pair (group), each of which has
signs that fully or partially coincide in content
with the features of other corpus delicti that is
part of the pair (group) (in addition to the com-
mon object, causal relationship, common fea-
tures of the subject of a criminal offense’s com-
ponents, and guilt) and, at the same time, each
of which contains at least one feature that dif-
fers in content with the corresponding features
of other elements of the pair (group), which
mutually exclude each other’s presence in
the components of crimes they are inherent to
(Brych, 2013, p. 224).

The science of criminal law considers
the competition of general and special norms,
whole and part, and competition of special
norms, the most common types of competition
of criminal law norms.

In solving certain problems of competition
of forgery in office, it is important for us, first of all,
to justify the solution of each problematic issue,
and not to try to deepen the scientific discussion on
the differences in the ratio of criminal law norms.
It should be noted that for such justification, we
rely on the current Criminal Code of Ukraine
(hereinafter referred to as CC) (in particular,
Section VII of the General Part of CC, which
regulates the plurality of criminal offenses), legal
opinions of the Supreme Court, and resolutions
of the Plenum of the Supreme Court of Ukraine
(hereinafter referred to as RPSCU) (for example,
sub-paras. 10 — 12 of para. 10 of RPSCU dated
04.06.2010 No. 7 “On the practice of applying by
courts of criminal law on the repetition, aggrega-
tion and recurrence of crimes and their legal con-
sequences”; para. 12 of RPSCU dated 07.02.2003
No. 2 “On judicial practice in cases of crimes
against life and health”).

2. Competition between the elements
of criminal offenses provided for in p. 1
of Art. 358 and p. 1 of Art. 366 of CC

It is conventional for the science of crim-
inal law to settle the competition of the ele-
ments of criminal offenses provided for in p.
1 of Art. 358 of CC and p. 1 of Art. 366 of CC
through the competition rules of general (p. 1
of Art. 358 of CC) and special (p. 1 of Art. 366
of CC) norms (Andrushko, Honcharenko, Fes-
enko, 2008; Tatsii, Pshonka, Borysov, 2013;
Pietkov, Zhuravlov, Drozd, 2024).

At the same time, we believe that compar-
ing all mandatory signs of the main composition
of forgery in office with forgery committed by
a common subject (p. 1 of Art. 358 of CC) does
not lead to the above unconditional conclusion
given the following: 1) the subject of forgery
in office is an official document, while the sub-
ject of forgery per se is: a) a certificate, another
official document; b) seals, stamps, letterheads
of enterprises, institutions or organizations,
regardless of the form of ownership; ¢) other
official seals, stamps, letterheads; 2) singled out
part of the subject of a criminal offense under
p. 1 of Art. 358 of CC, namely, an official doc-
ument, we can see that, unlike p. 1 of Art. 366
of CC in which an official document has the fea-
tures specified in the note to Art. 358 of CC,
in the first case, the concept of an official doc-
ument is additionally endowed with the fol-
lowing characteristics: a) issued or certified by
an enterprise, institution, organization, indi-
vidual entrepreneur, notary, state registrar,
entity of the state registration of rights, a per-
son authorized to perform state functions for
registration of legal entities, individual entre-
preneurs and public formations, a state execu-
tor, a private executor, an auditor, or another
person who is entitled to issue or certify such
documents; b) grants rights or releases from
obligations; 3) the objective aspect of forgery in
office consists in committing one of four forms
of alternative actions: drawing up a knowingly
false official document, issuing a knowingly
false official document, entering into an official
document knowingly false information, other
forgery of an official document. And the dis-
position of p. 1 of Art. 358 of CC provides for
the commission of the following alternative
forms of actions: forgery of an official document,
sale of such a document, production of forged
seals, stamps or forms, their sale; 4) singled out
part of the objective aspect of a criminal offense
under p. 1 of Art. 358 of CC, namely the for-
gery of an official document, the question arises
of the ratio of the act’s scope in this provision
and in p. 1 of Art. 366 of CC; 5) the subjective
aspect of the forgery composition is character-
ized by mandatory elements of guilt (in the form
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of direct intent) and purpose (use of an offi-
cial document by a forger or another person)
compared to forgery in office which does not
provide for a purpose (both in general and in
the specified expression) as a mandatory ele-
ment of a criminal offense.

Thus, as for the comparison of the subject
of criminal offenses provided for in p. 1 of Art. 366
of CC and p. 1 of Art. 358 CC: 1) in the second
case, the subject is wider in scope and its part,
which is not covered by an official document,
does not enshrines a special provision if an official
commits the relevant act; 2) the disposition of p.
1 of Art. 358 of CC characterizes an official docu-
ment through unjustifiably different terminology
when formulating the features of an official doc-
ument, which in some cases could be regarded
as identical (for example, when formulating
the document’s source in p. 1 of Art. 358 of CC,
the set of subjects differs from that specified in
the note to the same article: in p. 1 of Art. 358
of CC, the word “person” is used, and “citizen” —
in the note etc.), in others — could not (in particu-
lar, in p. 1 of Art. 358 of CC, an official document
is characterized by “issuance or certification”,
and forgery in office — by “drawing up, issu-
ance or certification”, as indicated in the note
to Art. 358 of CC; according to p. 1 of Art. 358
of CC, an official document grants rights or
releases from obligations, while in the elements
of forgery in office it confirms or certifies certain
events, phenomena or facts that have caused or
are capable of causing legal consequences, or cre-
ates the possibility of being used as evidence in
law enforcement activities).

As aresult, comparing the elements of crimi-
nal offenses provided forin p. 1 of Art. 358 of CC
and p. 1 of Art. 366 of CC indicates a conditional
nature of considering their interrelation as
a general and special norm. Conditions concern
the differences in the subject (its type and fea-
tures), the objective aspect (namely, the forms
of action) and the subjective aspect (namely,
the purpose) of these criminal offenses, and not
only the subject of these criminal offenses (gen-
eral in p. 1 of Art. 358 of CC and special (pts. 3,
4 of Art. 18 of CC) and in p. 1 of Art. 366 of CC).

The above proves at least the erroneous-
ness of the generally accepted correlation
of the mentioned articles of the law on criminal
liability as general and special norms, and as
a maximum — the harmfulness (for rulemaking
and law enforcement) of using different words
(terms) and different meanings of the same
words in the formulation of criminal law norms
in similar situations.

3. Competition of forgery in office with
other related norms

Analysis of the elements of criminal offenses
under p. 2 of Art. 372 and p. 1 of Art. 409 of CC

52

confirms that their objective aspect fully cov-
ers any form of actions constituting forgery
in office, and the subject is an official. In par-
ticular, Opanasenko V.I. holds that forgery
of documents is fully covered by p. 2 of Art. 372
of CC and does not require additional qualifi-
cations under Art. 366 of CC (Opanasenko,
2019, p. 131). We fully agree with the above
statement, since the ratio has the nature
of “whole-part”: forgery in office is a “part”, i.e.,
it is fully covered by the elements of another
criminal offense, which determines independ-
ence in such cases from a separate qualification
of the offense committed as forgery in office. The
objective aspect of forgery in office is “absorbed”
by the corpus delicti of the above criminal
offenses because the legislator uses such word-
ing as “artificial creation of evidence” (also used
in p. 2 of Art. 383 of CC), “falsification”, which
denote the broader concepts which embrace
the commission of any form of official forgery.
Similarly, action denoted in p. 1 of Art. 409
of CC by the term “forgery” implies any form
of actions listed in p. 1 of Art. 366 of CC. Conse-
quently, it is quite obvious that there is no addi-
tional need to qualify actions as forgery in office.

4. Correlation of forgery in office with other
special criminal law norms

The current Criminal Code contains
a set of actus reus of criminal offenses toward
which forgery in office can act as a general rule,
thereby creating competition between general
and special rules. At the same time, the corre-
sponding competition can be called competition
between special rules, if the rule provided for in
p. 1 of Art. 358 of CC is considered general in all
cases under study.

Thus, such a type of competition includes
the correlation of forgery in office with
1) the main elements of criminal offenses
with a special subject (incl. officials from
among those specified in pts. 3, 4 of Art. 18
of CC), the objective aspect of which enshrines
the commission of one or more forms of action,
which is an element of forgery in office towards
a limited number of official documents (p. 3
of Art. 220-1, p.1 of Art. 223-1, p. 2 of Art. 358,
pts. 1, 2 of Art. 366-2 of CC); 2) qualified ele-
ments of criminal offenses, the objective aspect
of which enshrines the commission of one or
more forms of action that is an element of for-
gery in office, involving the qualifying feature
“commission by an official using his/her official
position” (p. 4 of Art. 158-3, p. 2 of Art. 205-1).

In the mentioned criminal offenses,
the objective side involves “entering” inaccurate
information (data) into an official document,
with the exception of p. 4 of Art. 158-3 of CC,
which includes forgery among other things.
Consequently, the vast majority of special
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criminal law rules are special only toward one
of the four possible forms of actions, the com-
mission of which means official forgery.

The above implies the first problem
of the relevant type of competition: the com-
mission of any other form of official forgery than
that specified by a special norm — even if the sub-
ject and other signs of criminal offense fully
comply with the special norm — requires addi-
tional (individual) qualification of action as for-
gery in office. For instance, if an official commits
forgery (as indicated, for example, in the title
of Art. 205-1 of CC) defined by the above norms
of CC of an official document in any other form
than “entering” (for example, “issuing” or “cer-
tifying” an official document), there are no
grounds for qualifying actions under a special
rule (that is, actions shall be qualified under
the relevant part of Art. 366 of CC), which
obviously does not meet the objective for which
special rules established criminal liability.

In addition, the main elements of criminal
offenses concerned specify the subject of official
forgery in the form of entering knowingly false
information from among those specified by spe-
cial legislation (for example, the Law of Ukraine
“On Capital Markets and Organized Commod-
ity Markets”, the Regulation on the Procedure
for the Issue of Shares, Registration and Can-
cellation of Registration of Share Issuance,
approved by the decision of the National Secu-
rities and Stock Market Commission dated
November 22, 2023, No. 1308, and others),
belonging to officials and official documents,
respectively. This, in turn, necessitates not
only the determination of each special violator
of criminal offenses and their subject but also
the need for their verification by the criteria
specified in pts. 3, 4 of Art. 18 of CC and the note
to Art. 358 of CC, respectively.

Special attention should be paid to the corre-
lation of forgery in office with a criminal offense
under p. 1 of Art. 223-1 of CC. For example,
Volynets R.A. highlights that at the stage
of submitting documents to the specific body,
they contain knowingly false information
and such actions may be qualified as a completed
attempt to commit a crime under Art. 223-1
of CC; such that come within a crime under p.
1 of Art. 366 of CC; a violation of the procedure
for issuing securities (p. 1 of Art. 163 of the Code
of Ukraine on Administrative Offenses (herein-
after referred to CUAO). The scientist believes
that such actions should be qualified under p.
1 of Art. 366 of CC but does not provide any
arguments (Volynets, 2018, p. 191). However,
the issues under consideration are somewhat
broader and are related to options for crimi-
nal law qualification in the case if the amount
of damage does not reach the amount speci-

fied in p. 1 of Art. 223-1 of CC; it is caused to
another person than determined by this norm,
or the amount of damage reaches serious conse-
quences (p. 2 of Art. 366 of CC). In our opinion,
competition is settled in the following way: 1) if
pecuniary damage is lower than specified in p. 1
of Art. 223-1 of CC, there is no criminal liabil-
ity for entering knowingly false information by
an authorized person in the documents submit-
ted for registration of the securities issue; 2) if
pecuniary damage is caused not to the securities
investor but to another person, regardless of its
extent, there is no criminal liability for entering
knowingly false information by an authorized
person in the documents submitted for regis-
tration of the securities issue. Such conclusions
should be made given that the legislator put
the protection of documents submitted for reg-
istration of security issuance in a separate crimi-
nal law regulation; if they contain false informa-
tion in the above and similar cases, there are no
grounds for qualification under p. 1 of Art. 366
of CC, as well as under p. 2 of Art. 366 of CC, if
pecuniary damage caused by such actions lead
to serious consequences. Such a conclusion is
also supported by punishment, which is softer
under p. 1 of Art. 223-1 of CC compared to p. 1
of Art. 366 of CC.

In law enforcement activities, forgery in
office can compete with some other elements
of criminal offenses (in particular, commit-
ted by a general or special subject, not exclu-
sively by an official, etc.). Thus, the competi-
tion of elements of criminal offenses should be
considered not only by comparing the actions
within a set of facts of criminal offenses but
also by combining them with other legal facts
(Shapchenko S.D. drew attention to the corpus
delicti of a criminal offense as the construc-
tion of an information and evaluation model
of factual circumstances — action combined with
other legal facts) (Shapchenko, 2009, p. 243).
Such competing elements of criminal offenses
include those committed by a common sub-
ject (p. 1 of Art. 199, p. 1 of Art. 200, p. 1
of Art. 224, p. 1 of Art. 318 of CC) and a special
subject (p. 1 of Art. 384 of CC). If the subject
of these criminal offenses meets the criteria
of pts. 3, 4 of Art. 18 of CC, and the target —
a note to Art. 358 of CC, the relevant actions
(only those that are identical) do not require
additional qualification under the relevant part
of Art. 366 of CC, that is, the rules for applying
a special norm are in force.

5. Correlation of forgery in office with other
criminal offenses

The objective aspect of certain criminal
offenses implies the commission of acts in rela-
tion to the same target as in the commission
of forgery in office, which, as a rule, do not over-
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lap in their scope with direct forms of forgery in
office. Such criminal offenses include, in particu-
lar, those that provide for liability for: 1) commit-
ting an act in the form of “submission”, “provi-
sion” to a designated body or person of an official
document (or information in an official docu-
ment) with inaccurate data (p. 1 of Art. 158, p. 1
of Art. 159-1,p. 1 of Art. 209-1,p. 1 of Art. 222, p. 1
of Art. 232-2, pts. 1,2 of Art. 351, p. 1 of Art. 351-1
of CC); 2) committing an act in the form of “noti-
fication” to a body or person of inaccurate (false)
information (p. 1 of Art. 259, p. 1 of Art. 383, p.1
of Art. 400-1 of CC). The content of these articles
of CC does not allow stating unambiguously or
assuming reasonably that in such cases the pro-
cess of submission (or provision) of the document
or notification covers, for example, the introduc-
tion of false information into it. In our opinion, in
such cases, forgery in office requires an individual
qualification for a set of criminal offenses.

At the same time, there are elements of crim-
inal offenses, the objective aspect of which does
not provide for the commission of any form of for-
gery in office, although the “forgery” term or sim-
ilar one is used in the construction of the corpus
delicti of the relevant criminal offense (in par-
ticular, Arts 201, 201-1, 201-3, 201-4, 206-2, 233,
305, 332-2 of CC). In such cases, forgery in office
requires a separate criminal law qualification in
combination with other (abovementioned) crim-
inal offenses.

In addition, a set of CC articles employ
such words as “forgery”, “falsification”, etc.,
but they relate to the commission of specific
actions toward different objects than official
documents (for example, p. 1 of Art. 263-1, p. 1
of Art. 265, p. 1 of Art. 321-1, p. 3 of Art. 361, p. 1
of Art. 362 of CC).

6. Correlation of forgery in office with cer-
tain administrative offenses

The objective aspect of certain administra-
tive offenses involves the commission of an act in
the form of forgery of a specific official document
or a group of such documents, for example: p. 1
of Art. 135-1 (act — “production”, subject mat-
ter — “tickets, other travel documents, documents
for the carriage of goods, postage paid, labeled
products, international coupons for reply, iden-
tity cards for international postal exchange”),
pts. 4, 5, 6, 8,9, 10 of Art. 96 (act — “provision
of inaccurate data”, subject matter — “notifica-
tion of the beginning of preparatory/construc-
tion work”, “declaration of object readiness for

operation”, “act of object readiness for opera-
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tion”), p. 8 of Art. 164 (act —“provision of inac-
curate information in the document”, subject
matter — “notification of the commencement
of economic activity”), p. 1 of Art. 164-12 (act —
“inclusion of inaccurate information in the doc-
ument”, subject matter — “budget request”), p.
1 of Art. 164-18 of CUAO (act — “provision
of knowingly false information”, subject mat-
ter — “application for termination of copyright
and (or) related rights violations”).

According to Miskiv D. M. & Hazdai-
ka-Vasylyshyn 1. B., deliberate introduction by
the declaration subject of knowingly false infor-
mation into the declaration of a person author-
ized to perform the functions of the state or local
self-government shall be qualified as forgery in
office, not as an administrative offense under
p 4 of Art. 172-6 of CUAO, if such data differ
from reliable information at the amount of up
to 500 subsistence rates for able-bodied persons
(Miskiv, Hazdaika-Vasylyshyn, 2022, p. 109).

At the same time, in a similar legal sit-
uation, guided by the principle of legal cer-
tainty, the Supreme Court in its resolution No.
727/5768/18 as of 15.02.2021 concluded that
the provision of false data in the declaration
of object readiness for operation under the cir-
cumstances established by the courts indicates
the absence of elements of forgery in office
and the presence of elements of the adminis-
trative offense provided for in p. 13 of Art. 96
of CUAO.

Competition of forgery in office with cer-
tain administrative offenses creates problems:
1) related to the difference in the variants of legal
qualification of an act under the norms of CUAO
or CC due to different sanctions (type and extent
of punishments and penalties); 2) vague inter-
pretation and application of p. 6 of Art. 3, Art 11
of CC, p. 2 of Art. 9, Art. 253 of CUAO; 3) various
legal consequences (including those provided for
in Arts. 69, 75 of CC, the Law of Ukraine “On
Combating Corruption”, etc.), which occur
depending on: a) the qualification of action as
a criminal or administrative offense; b) the qual-
ification of action as a corruption, corruption-re-
lated criminal offense, or corruption-related
administrative offense or as a criminal or admin-
istrative offense that does not belong to such.

In our opinion, cases which contain objec-
tive and subjective signs of the corpus delict
of forgery in office but illegal acts are commit-
ted against a particular official document, any
forgery form of which constitutes the objective
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aspect of an administrative offense regardless
of any other mandatory signs of the corpus
delicti of such an administrative offense, the rel-
evant act cannot be qualified as forgery in office
(even in cases which lack additional mandatory
signs of an administrative offense (for example,
purpose), a sufficient number of certain quantita-
tive indicators of the subject matter of an admin-
istrative offense, etc.). Singling out a specific
official document or a group of such documents
as the subject of actions identical in content
to the forms of forgery in office, the legislator
“derived” these documents from the legal protec-
tion of the norm provided for in Art. 366 of CC.

As N. O. Antoniuk rightly notes, the differ-
entiation of criminal liability by constructing
special norms should be based on considering,
first of all, a significant change in the social dan-
ger of the act committed, given the correspond-
ing differentiating sign, the prevalence of such
acts, and the timeliness of introducing appro-
priate amendments (Antoniuk, 2023, p. 418). At
the same time, the above comparisons of forgery
in office with administrative offenses indicate
that none of these criteria is obviously available
when it comes to forgery in office.

7. Conclusions

The above problems caused by the compe-
tition of forgery in office with other criminal
and administrative offenses make it possible to
formulate at least the following conclusions:
1) comparing forgery in office with other crimi-
nal offenses, it is necessary to primarily proceed
from the fact that its main elements are charac-
terized by the subject matter — an official docu-
ment, the objective aspect — action in the form
of “compilation”, “issuance”, “introduction”,
“other kind of forgery”, the subject — an official,
the subjective aspect — guilt in the form of direct
intent; 2) the presence in the competing CC
norms of all of these forms of actions (if there are
other signs of the element of forgery in office)
excludes the qualification of the committed as
forgery in office, and vice versa, if the disposi-
tion of the competing norm does not enshrine
a certain form of the committed act of forgery
in office, then it shall be qualified under the rel-
evant part of Art. 366 of CC where it is not cov-
ered by the relevant norm; 3) an act that contains
all the signs of forgery in office but committed
toward a certain official document, the encroach-
ment of which is singled out as a separate criminal
or administrative offense, is qualified exclusively
by the rule of CC or CUAO, which provides for

such a special offense; 4) in some cases, the type
of official document affects the criminalization
of the act or the type and extent of punishment for
forgery of the relevant document; 5) the imper-
fection of legal regulation of CC and CUAO
at the stage of establishing responsibility for
a certain offense has the consequence: a) the cre-
ation of unnecessary special rules by criminaliz-
ing the forgery of a certain document, which has
already been and remains criminally punishable;
b) the lack of consistency in the types and extent
of punishments; c) the designation of essentially
the same actions with different terms (words)
that denote different, not always the same “pro-
cesses” or forms of forgery in office; 6) the current
state of legal regulation casts doubt on the exist-
ence of specific criminal law norms (in particular,
Art 366 of CC); 7) the issues raised are the sub-
ject of scientific discussion and require further
scientific development.
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ON THE CHARACTERISTICS OF THE FUNCTIONS
OF STATE POLICY ON COMBATING
DOMESTIC VIOLENCE

Abstract. Purpose. The purpose of thisarticle is to identify and reveal the scope and content of the functions
of state policy in combating domestic violence. Results. The activities of the state and its authorized
public institutions are characterized by a targeted and systematic nature. Inconsistency and randomness in
the process of performing public tasks carry risks of ineffective organization of social life and the failure of public
authorities to achieve their institutional objectives. This aspect is ensured through a diverse range of categories,
one of which is functions, reflecting the practical dimension of state activity (through its bodies and officials).
Therefore, defining the functions of state policy on combating domestic violence is of both theoretical
and practical importance. Based on an analysis of scholarly opinions, the article argues that the functions of state
policy in this area represent practical directions of activity undertaken by state authorities aimed at ensuring
and implementing public policy in the relevant field. It is substantiated that the most appropriate classification
of such functions includes: social, law enforcement, educational, gender-related functions, as well as functions
of analysis and forecasting. It is established that within the implementation of the social function, state policy
in the researched area must encompass mechanisms for providing assistance to individuals affected by domestic
violence. This includes organizing and implementing protection measures for victims, creating conditions
for the restoration of their psychological and physical well-being, offering legal assistance, and providing
consultations regarding interaction with authorized public bodies, among other services. Conclusions. The
article concludes that the law enforcement function of state policy on combating domestic violence involves
the prevention, suppression, and prophylaxis of violent acts, as well as the implementation of operations
and measures aimed at holding perpetrators accountable under the law, proving their guilt, and applying
legal sanctions. This direction of activity primarily falls under the competence of the state’s law enforcement
agencies, such as the National Police of Ukraine, as well as other authorized entities.

Keywords: policy, state policy, combating, function, domestic violence.

1. Introduction

The activities of the state and its authorized
public institutions are characterized by a pur-
poseful and systematic nature. Inconsistency
and randomness in the execution of public tasks
pose risks to the effective organization of social
life and may prevent public authorities from
achieving their institutional goals. This dimen-
sion is supported by a diverse array of catego-
ries, among which are functions that reflect
the practical aspect of the state's activities
(through its bodies and officials). Accordingly,
identifying the functions of state policy in com-
bating domestic violence is of not only theoreti-
cal but also significant practical importance.

The functions of the state in general, as well
as the functions of state policy in various spheres
of social life, have been the subject of numerous

© 0. Bilovol,2024

academic studies. In particular, this issue has
been addressed in the works of scholars such
as K.S. Bielskyi, A.B. Vengerov, A.I. Denysov,
I.M. Dronin, M.I. Koziubra, S.O. Komarov,
S.I. Melnyk, L.A. Morozova, O.M. Muzychuk,
Yu.A. Tykhomyrov, and many others. Never-
theless, despite the considerable body of theo-
retical work, the study of the functions of state
policy on combating domestic violence remains
underdeveloped in the academic literature.

Therefore, the purpose of this article is
to define the range and reveal the content
of the functions of state policy aimed at combat-
ing domestic violence.

2. Foundations for Defining the Functions
of State Policy in the Sphere of Economic Security

Beginning this scholarly inquiry, it should
be noted that the word function originates
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from the Latin functio, meaning "performance”
or "execution." In its etymological sense,
the term may refer to: (a) a duty, scope of activ-
ity, purpose, or role; (b) a dependent variable,
i.e., a quantity that changes as another quantity
changes; (¢) a specific activity of an organism
or its constituent organs; (d) the significance
of any form or its role in a specific system, deter-
mined by its interrelation with other forms
(Oliinyk, Husariev, Sliusarenko, 2001).

The concept of functions has found wide appli-
cation in theoretical and legal studies focused on
state policy. For example, H.Y. Puzanova defines
the functions of state policy in the area of foreign
investment as components of managerial activ-
ity that are characterized by a certain degree
of autonomy, uniformity, complexity, and stabil-
ity in the state’s authoritative and organizational
influence during the implementation of foreign
investment policy. These functions aim to ensure
the rights and legitimate interests of foreign
investors in the course of their investment activ-
ities within the territory of Ukraine. These func-
tions are specific in terms of their subject matter,
content, and means of exerting the state’s regu-
latory influence on foreign investors. They are
closely connected to the state's social functions
and reflect the methods through which these are
carried out. Functions illustrate how, by what
means, and through which interactions with
society the state exercises its powers (Puzanova,
2013).

D.O. Koshykov proposes viewing the func-
tions of state policy in the area of economic
security, first, as general directions of state
activity aimed at creating a stable system
of economic security, which includes a norma-
tive legal framework, a list of authorized bodies
responsible for implementing regulatory provi-
sions, and a system of defined principles, forms,
and methods of policy implementation. Second,
he views them as distinct groups of homoge-
neous actions performed by public administra-
tion entities, which aim to organize, develop,
and protect socio-economic relations, ensure
the realization of citizens’ socio-economic rights
and freedoms, and create conditions for further
development and growth of the national econ-
omy (Koshykov, 2020).

3. Formation of the Functions of State
Policy in the Sphere of Economic Security

In light of the above, the functions of state
policy to combat domestic violence are practi-
cal directions of activity undertaken by public
authorities, aimed at ensuring and implement-
ing state policy in the relevant domain. The fol-
lowing functions should reasonably be included
in this category:

— Social Function. The primary focus
of the state and the central object of its activity
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is the individual and society at large. Accord-
ing to Article 3 of the Constitution of Ukraine,
the human being, his or her life and health,
honor and dignity, inviolability and security
are recognized as the highest social value in
Ukraine. Human rights and freedoms and their
guarantees determine the content and orienta-
tion of the state's activity. The state is account-
able to the individual for its actions. The
affirmation and protection of human rights
and freedoms are the primary duties of the state
(Constitution of Ukraine, 1996). Therefore,
the social function is the foremost and dom-
inant function of state policy aimed at coun-
tering domestic violence. Scholars argue that
the social function smooths out contradictions
within society and affects the interests of every
individual. Its scope includes creating condi-
tions for a dignified life and the development
of citizens, as well as providing assistance to
socially vulnerable groups. The tasks solved
through the social function differ fundamen-
tally from those addressed by other functions. It
possesses a distinct implementation mechanism
and tools. Elements of the state’s social function
mechanism include social legislation, financing
of social obligations, and the activities of state
authorities and various social institutions. In
fulfilling this function, special instruments are
employed, such as the allocation and payment
of various types of social assistance, provision
of medications, and implementation of rehabil-
itation programs (Dmytryk, Iliushyn, 2020).
Hence, as part of implementing the social func-
tion, state policy in the field under study must
include mechanisms for providing support to
victims of domestic violence. This entails organ-
izing and delivering protection for affected indi-
viduals, creating conditions for the restoration
of their psychological and physical well-being,
providing legal assistance, and offering consul-
tation on interactions with authorized state
bodies, among other forms of support.

— Law Enforcement Function. This func-
tion complements the social one and is pri-
marily focused on the phenomenon of domes-
tic violence and those who perpetrate it. As
V.V. Kryzhna writes, the law enforcement
function of the state lies in ensuring the protec-
tion of the constitutional order, citizens’ rights
and freedoms, legality and law and order,
the environment, and all social relations reg-
ulated by law. It has always been inherent to
the state and remains one of its leading activi-
ties. It is through this function that the exist-
ence and well-being of society and the individ-
ual within it are maintained (Kryzhna, 2019).
Y.I. Horinetskyi offers the following definition:
the law enforcement function of the modern
state is an independent and priority direc-
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tion of state policy, implemented through
legal means to achieve such social outcomes as
the protection of law in general, the foundations
of the constitutional order, and particularly
the rights, freedoms, and legitimate interests
of individuals and citizens, as well as other pro-
tected interests. It also serves as a legal form for
achieving other goals of society and the state
(Horinetskyi, 2005). 1.V. Sazhnev supports this
view, defining the law enforcement function as
a direction of the state's activity that expresses
its essence at the current historical stage
and isaimed at addressing the fundamental tasks
of protecting the constitutional order, citizens’
rights and freedoms, legality, and the rule of law
across all legally regulated social relations. It
is carried out through specific forms and spe-
cial methods (Sazhnev, 2000). D.S. Tykhonova
emphasizes that the law enforcement function
is linked to the organization and execution
of law enforcement activities, which she inter-
prets both narrowly and broadly. “In the nar-
row sense, law enforcement activity refers to
the actions of specially authorized bodies (both
public and private) aimed at protecting citizens’
rights and freedoms, public order, and ensuring
legality, performed in accordance with legal pro-
cedures and within the scope of their authority.
In the broad sense, it encompasses the activi-
ties of all public bodies and non-governmen-
tal organizations in ensuring compliance with
citizens’ rights and freedoms, their realization,
and the maintenance of legality and public
order,” she explains (Tykhonova, 2022). Thus,
the law enforcement function of state policy in
combating domestic violence involves prevent-
ing, halting, and addressing acts of violence, as
well as implementing operations and actions
aimed at bringing perpetrators to legal account-
ability, proving their guilt, and applying appro-
priate legal sanctions. This function is primar-
ily executed by law enforcement bodies, such
as the National Police of Ukraine, and other
authorized entities.

— Educational Function. Generally, edu-
cation involves the formation of a holistic per-
sonality that possesses a set of specific cultural
norms, customs, and traditions, and is capable
of fully assimilating cultural values. The envi-
ronment of the educational process encom-
passes all aspects of public life, while the tools
of education include all forms of human activ-
ity, situational interactions, interpersonal
communication, internal cognitive processes,
and external stimuli (Beschastnyi, 2010). In
accordance with its internal content, the edu-
cational function of state policy on combating
domestic violence is aimed at forming a correct
public understanding and awareness of the ille-
gality and harmfulness of this negative phenom-

enon. This direction involves broad explanatory
efforts, including informing the population
about domestic violence and the procedures for
countering it through mass media, organizing
lectures, seminars, and round tables in educa-
tional institutions, schools, and universities,
operating hotlines and websites where indi-
viduals can obtain all necessary information,
and similar measures.

— Gender Function. Closely related to
the educational function, the gender function
focuses specifically on overcoming existing gen-
der stereotypes that, in many respects, contrib-
ute to the emergence of domestic violence. The
notion of women's weakness and the dominance
of a man's will in the family lays the foundation
for such forms of discrimination. Consequently,
the gender function involves the development
of mechanisms to ensure equality between
women and men in all spheres of public life,
the fostering of societal intolerance toward dis-
crimination, as well as the creation of social sup-
port institutions for women and the protection
of their rights, particularly against the negative
impact of abusers.

— Analytical and Forecasting Function.
In a general sense, analysis involves the exam-
ination and identification of certain cause-and-
effect relationships, the determination of forms
and methods for influencing these relationships
and interactions with the aim of enhancing
the efficiency of a particular entity's function-
ing and its further development. Forecasting,
in turn, consists of activities aimed at predict-
ing its future condition, possible trajectories
of development, and potential transformations.
In the sphere of public administration, fore-
casting facilitates the most optimal selection
of forms and methods for achieving projected
outcomes, identifying internal and external
threats for the purpose of taking appropriate
responsive measures, and anticipating the con-
sequences of managerial decisions (Buhaichuk,
2018). As a comprehensive function of state
policy to combat domestic violence, analysis
and forecasting involve working with the infor-
mation field and data concerning the current
state of domestic violence prevalence, the effec-
tiveness of countermeasures, the performance
of authorized bodies in this field, and the deter-
mination—based on the gathered data—of pros-
pects for improving mechanisms of state regula-
tion and intervention.

4. Conclusions

Thus, in our view, the outlined list reflects
the key functions of state policy in combating
domestic violence. The conceptual framework
presented in this article is, without doubt, sub-
ject to critical reflection. Nevertheless, it under-
scores a vital point: domestic violence cannot

59



1/2024
CRIMINAL LAW

be addressed as an isolated or “ordinary” legal
offense. This phenomenon requires a compre-
hensive and multifaceted policy approach, with
coordinated efforts across various directions
and sectors. Only such an integrated strategy
can ensure the eradication of this deeply rooted
social issue as a whole, rather than merely sup-
pressing its individual manifestations.
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10 XAPAKTEPUCTUKH OYHKIIII TEPKABHOI OJITUKA
NPOTU AN JOMAITHbOMY HACUJIbCTBY

Axorauis. Mema cratTi TI0JISiTa€ Y BCTAHOBJICHHI KOJIA Ta PO3KPUTTI 3MicTy (DYHKIIIN Jep:KaBHOT
MOJIITUKY NPOTU/II IOMAIIHEOMY HaCUILCTBY. Pe3ynvmamu. JlisbHICTD iep:kaBy, a TAKOXK YIIOBHOBAXKE-
HUX BJIQIHUX IHCTUTYIIii1, Ma€ IiJIeCIPSIMOBAHMIT i cucTeMHUI XapakTep. AJke HEMOCTiZIOBHICTD Ta Xao-
TUYHICTD B TIPOIIECI BUKOHAHHS TyOIYHKX 3aBIaHb Hece PUSHKU Hee(DeKTHMBHOTO YIIOPSAKYBaHHS CyC-
HIJIHOTO JKUTTSI T2 HEIOCSATHEHHS! BJIAIHMMU BIIOMCTBAMU IIijiell CBOTO icHyBaHHs1. 3abe3IedyeThes et
ACTIEKT 3a JIOTIOMOTO0IO0 PI3HOMaHITHOTO CTIEKTPY KaTeropiil, OMHUME 3 sIKMX € (DYHKIII, sIKi BitoOpakaioTh
LIl IepKaBHOI OJITUKY TPOTHU/IIT IOMAIIHBOMY HACUJILCTBY MA€ BaXKJIUBE He JINIIIE TEOPETUYHE, a 51 ITPAK-
TUYHe 3HAUEHHS. Y CTaTTi, HA OCHOBI aHAJII3y HAYKOBUX TIOTJIS/IIB BUEHUX, apTyMEHTOBAHO, 10 (DYHKIIii
JIepsKaBHOI MOJITHKHU TTPOTH/IIT TOMAITHBOMY HACUJIBCTBY - 1€ MPAKTHYHI HAMPSMU isIIbHOCTI OpTaHiB
JIepsKaBHOI BJIAJIH, 110 CIIPSIMOBaHi Ha 3abe3leveH s Ta peasizalliio Iep/KaBHOI MOJITUKK Y BiZANOBIAHIN
cepi. O6rpyHTOBaHO, 110 0 MEpesiKy GYHKIMNA AepKaBHOT MOJITUKH TPOTHIIT TOMAITHROMY HACHJIb-
CTBY HAHOLIBIIN TOMIIBHO BIIHECTH: COIAIbHY, IPABOOXOPOHHY, BUXOBHY, reH/IepHy (DYHKIIIO, a TaKoK
ynkiii ananizy Ta nporsosyBanHs. BusHnaueHo, 1110 B paMKax peasiizaiii conianbHoi QyHKILl, Jep:kaBHa
MOJITHKA B JIOCJI/KYBaHill chepi Mae BKIOYaTH B cebe MEXaHi3MU HaaHHs JOTIOMOTH TOCTPAsKIaTAM
BiJl IOMaIIHBOrO HacuiibeTBa ocobam. Ile mepeaGauae opraHizaliiio Ta peasisaliino 3aXUCTy MOTEPILINX

60



1/2024
CRIMINAL LAW

(hisnyHux 0ci6, CTBOPEHHS YMOB /ISl BIIHOBJEHHS 1X TICHXOJIOTYHOTO Ta (hisMYHOTO 37I0POB’sI, HajlaH-
HS1 IOPUINYHOT JIOTIOMOTY Ta KOHCYJIBTYBaHHS 3 IUTAHb B3AEMO/IT i3 YIOBHOBAKEHUMHU OPraHaMU BJIAJIN
i Take inme. Bucroexu. 3pobieno BUCHOBOK, 110 MPABOOXOPOHHA (DYHKIIA AePKaBHOI OTITUKI MTPOTHIT
JIOMAIITHBOMY HACHJIBCTBY Tiepeibavae 3ano0iranHst, MPUITMHEHHs Ta MPOMITAKTHKY HACUIBHUILKIX /il
a TaKOJK TIPOBEJIEHHS OTepalliii Ta 3aX0/1iB, CIPSIMOBAHUX HA NPUTSTHEHHS BUHHUX Y BYNHEHH] OCTaHHIX
0Ci6 /10 BI/IIIOBIHOTO BU/LY FOPUANYHOL BIIIOBIAAIBHOCTI, I0Ka3y IX IIPOBUHHU Ta 3aCTOCYBAHHS HETATUB-
HUX 0pUANYHUX caukiiil. [le HanpsM [isiTbHOCTI, Y TepIy yepry, IpaBOOXOPOHHUX OPTaHiB JepKaBy,
Hanpukiaaz, HarionanbHol mominii Ykpainu, a TakokK iHIINX YIIOBHOBAKEHUX Cy0'€KTIB.
KoiouoBi cioBa: mostiTuka, jepkaBHa mojiTiuKa, IpOoTUis, YHKILs, IOMAIIHE HACUTLCTBO.
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THE CONCEPT AND FEATURES OF FORMING
STATE POLICY IN THE FIELD OF CIVILIAN
FIREARMS CIRCULATION

Abstract. Purpose. The purpose of this article is to reveal the concept and specific features of forming
state policy in the field of civilian firearms circulation. Results. The article defines the permissive model
of civilian firearms circulation functioning in Ukraine, which constitutes an administrative and legal
mechanism of a preventive nature, aimed at ensuring public safety and law and order through clear
administrative and legal regulation of citizens” access to firearms. It is demonstrated that the essence
of the permissive model lies in the establishment of a system of special permits, which serve as a mandatory
condition for acquiring, storing, carrying, and using certain categories of firearms. This creates a narrow
scope of legitimate actions for the subjects of legal relations in this area, while simultaneously providing
for legal consequences in the event of deviation from the established procedure. The article defines
that state policy in the field of civilian firearms circulation in Ukraine is a systematic, authoritative
activity regulated by current legislation, implemented by state authorities in cooperation with civil
society institutions. This activity involves the formulation, implementation, and control of strategic,
administrative, and organizational-tactical decisions aimed at regulating, organizing, and ensuring the safe
functioning of social relations related to the lawful acquisition, storage, use, and circulation of civilian
firearms. It is further revealed that the state policy in this sphere aims to ensure public safety, strengthen
national security, prevent illegal firearms circulation, protect the constitutional order and human rights by
implementing an effective administrative and legal mechanism, creating transparent procedures, carrying
out preventive control and relevant oversight, and forming a favorable legal environment for realizing
the balanced interests of the state, society, and individuals under conditions of dynamic socio-political
transformation. Conclusions. The article notes that the state policy in the field of firearms circulation
in Ukraine has the following characteristics: — legal certainty and regulatory framework; — integration
of the interests of the state, society, and individuals; — interagency nature; — preventive and security-
oriented focus; — adaptability to transformational processes (including the conditions of full-scale
invasion); — orientation toward digitalization (aspiration to implement electronic registries, automated
firearms accounting systems, simplified electronic procedures for accessing public information and control
measures); — increased level of oversight; — development of a legal culture of firearms ownership and use as
a separate direction; — institutionalization of public control, expert examination, and civic participation; —
a specific legal regime of responsibility; — international coordination in combating illegal circulation.

Key words: administrative regulation, administrative legal relations, administrative procedures,
administrative and legal mechanism, state policy, expert examination, firearms, control, legal system,
subjects.

1. Introduction intensified, the mechanisms of civil protection

Following the full-scale invasion of Ukraine
by the Russian Federation, the issue under
consideration has gained heightened relevance
due to several determinants. Firstly, new meth-
ods and channels for acquiring weapons have
emerged, along with a significant increase in
the quantity of firearms present within Ukraine.
Secondly, the threat to personal security has
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have expanded, and a negative socio-psycholog-
ical climate has formed — a combination that, in
the presence of weapons, may pose a threat to
the life and safety of citizens. Thirdly, there has
been a growing demand for personal protection,
which may be satisfied through the unlawful
acquisition of weapons. Therefore, it is essential
to address the issue of regulating arms circula-
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tion, establishing mechanisms for the lawful use
of firearms under current conditions, and ensur-
ing their removal or disposal once the need for
their use no longer exists, or in cases where
possession was unlawful or violated legislative
norms (Shyts, 2023).

The administrative and legal aspects of state
policy regarding arms circulation in Ukraine
have been comprehensively studied by schol-
ars such as V. Vasyliev, S. Didenko, O. Drozd,
K. Kastornov, M. Komissarov, M. Kulyk,
V. Litoshko, V. Makarchuk, V. Otsel, 1. Pokhyl-
enko, R. Serbyn, O. Fomenko, T. Shumeiko,
among others.

Nevertheless, arms circulation in Ukraine
remains insufficiently regulated, particularly
by norms of administrative law. Accordingly,
scholarly inquiry into this area is both timely
and of significant relevance.

The aim of this article is to examine
the concept and specific features of the forma-
tion of state policy in the sphere of civilian fire-
arms circulation.

2. Specific Features of Arms Circulation
Regulation

The circulation of firearms owned by private
individuals is strictly regulated by legislation
in the majority of countries and is subject to
various restrictions. Depending on the degree
of regulatory stringency, scholars generally dis-
tinguish among three main models of civilian
firearms circulation: the liberal, the liberal-per-
missive (hybrid), and the permissive model
(Kurinnyi, 2021).

Ukraine applies the permissive model. From
alegal standpoint, the permissive system of arms
circulation constitutes a specialized adminis-
trative law institution, established by adminis-
trative legal norms. It defines a narrowed legal
“corridor” for rights holders regarding the issu-
ance of permits for the acquisition, possession,
carrying, and transportation of certain catego-
ries of firearms. It also governs the planning,
construction, establishment, and operation
of facilities where weapons are stored or used.
Moreover, it sets out a clear (permissive) list
of possible and necessary actions for legal sub-
jects operating in this sphere; any deviation
from these procedures constitutes an adminis-
trative offense and entails liability for the per-
sons at fault (Didenko, 2016).

At the same time, the regulation of arms
circulation directly affects the legal regime
governing the use of firearms among the gen-
eral population and specific social groups. It
influences the legality of weapons circulation
and the state’s capacity to combat illegal arms
trafficking and armed violence. Currently, no
universal approach exists among countries
regarding arms regulation. Consequently,

the scope of permitted firearm ownership, car-
rying, and use by civilians varies significantly —
from mandatory possession or use (as in Nor-
way and Switzerland), to complete prohibition
(Luxembourg, Malaysia), or substantial restric-
tion (Vatican City, Ireland, etc.). Some juris-
dictions impose temporary bans on carrying
firearms (Colombia, the Dominican Republic),
restrict carrying in specific territories (Afghan-
istan, Yemen), or promote voluntary surrender
of weapons (Argentina, the United Kingdom,
Thailand) (Nersesian, 2023).

Thus, the permissive model of civilian fire-
arms circulation functioning in Ukraine rep-
resents an administrative and legal preventive
mechanism aimed at ensuring public safety
and legal order through clearly defined admin-
istrative regulations governing citizens' access
to firearms. Its essence lies in the establishment
of a system of special permits, which are manda-
tory prerequisites for acquiring, possessing, car-
rying, and using certain categories of firearms.
This creates a narrow framework of legitimate
actions for legal subjects in this domain, while
simultaneously establishing legal consequences
for deviation from the prescribed procedures.
Under the permissive model, the state exer-
cises its supervisory function by determining
clear legal boundaries, procedures, and criteria
for firearm ownership. This, in turn, enables
effective monitoring of the legality of arms cir-
culation, prevention of abuse, and combatting
of firearms-related crime. Although this regu-
latory regime significantly restricts the oppor-
tunity to use weapons, it is oriented toward
securing collective safety and maintaining legal
order.

Further, it is necessary to define the concept
of state policy. It is well known that the term
“policy” originates from the ancient Greek
word polis (city-state), as well as politike (the
art of governance) and politicas (a statesman),
and refers to activities related to the leadership
and administration of society based on public
authority. Hence, policy influences not only
society as a whole but also specific social groups
that fall within the scope of its governing func-
tions. Accordingly, policy is capable of ensuring
the realization of public, personal, and group
interests, as well as regulating interpersonal
relations in order to preserve societal cohesion.

A key form of policy is state policy (that
of the government, the president, the parlia-
ment, and various ministries), which under-
goes transformations in response to changes
in its political and functional dimensions
and has therefore become a subject of theoret-
ical and methodological (often contested) aca-
demic inquiry. A policy is considered state not
only because it influences society, but because
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its initial stage of formulation begins within
governmental or other public institutions.

The use of various inadequately and ambig-
uously translated foreign-language terms by
scholars has led to confusion in interpreting
definitions of “policy” (policy vs. politics), “state
policy” (public policy vs. state policy), and “state
policy research” (public policy study vs. state
policy study). A deeper analysis of state policy
(its formulation, adjustment, implementation,
and evaluation) heavily depends on a clear
and constructive interpretation of conceptual
terminology (Lavruk, 2018).

Traditionally, policy is also defined as the art
of governing the state. It reflects the interests
of social groups, classes, and nationalities
and is always conditioned by the economic state
of society. According to the authors of the Polit-
ical Science Encyclopedic Dictionary, policy is
“the organizational, regulatory, and supervisory
sphere of society, within which social activity is
carried out, aimed primarily at the attainment,
maintenance, and exercise of power by individ-
uals and social groups in order to satisfy their
demands and needs” (Shemshuchenko, Babkin,
1997; Andriiash, 2013).

State policy is an essential component
of societal functioning. It has numerous dimen-
sions and characteristics and forms a corre-
sponding system and mechanisms of socially
oriented public governance, since it aims
atimproving citizens’ quality of life and ensuring
social stability (Andriiash, 2013). State policy
should be comprehensive in its functional ori-
entation toward resolving interrelated political
and socio-economic problems. It must respond
in a timely manner to transformational changes
taking place in the state and society, and it must
always be effective (with optimal distribution
of governmental authority, structured quality
of public administration decisions, and well-de-
fined goals and measures), result-oriented,
and socially acceptable (Lavruk, 2018).

T. Shumeiko defines state policy in
the sphere of arms circulation in Ukraine as
a targeted, organized, and relatively stable form
of public administration activity (including
both action and inaction) by public authori-
ties (as well as activities of civil society actors)
aimed at regulating, developing, and resolving
issues related to the proper course of social
relations and processes in the area of arms cir-
culation. This is achieved through the imple-
mentation of an administrative and legal mech-
anism for forming and conducting this policy
(Shumeiko, 2022).

In terms of its form, the essence of state
policy in this field is manifested in the deci-
sions (actions or inaction) of competent state
bodies made in accordance with the require-

64

ments of Part 2 of Article 19 of the Constitu-
tion of Ukraine (including actions of civil soci-
ety actors). In terms of substance, it is revealed
through its conceptual foundation (the current
doctrine of administrative law) and the ideolog-
ical principles of state policy (Shumeiko, 2022).

In our view, state policy in the field of civil-
ian firearms circulation in Ukraine is a sys-
tem-based and authority-driven activity, reg-
ulated by current legislation and implemented
by state authorities in cooperation with civil
society institutions. It involves the formula-
tion, implementation, and oversight of strate-
gic, administrative, and organizational-tactical
decisions aimed at legally regulating, organ-
izing, and ensuring the safe operation of social
relations concerning the lawful acquisition, pos-
session, use, and circulation of civilian firearms.

3. State Policy in the Sphere of Civilian
Firearms

Among the objectives of state policy in
the field of arms circulation control, V. Vasylevych
identifies the following: 1) establishing state con-
trol over arms circulation; 2) promoting compli-
ance with legislation governing arms circulation;
3) implementing preventive measures to prevent
firearms from entering the illegal market; 4) set-
ting rules for the circulation of legally manu-
factured firearms; 5) identifying firearms found
in illegal circulation; 6) eliminating firearms in
illegal circulation; 7) establishing legal liability
and holding accountable those responsible for
violations of the law and involvement in ille-
gal firearms circulation; 8) developing interna-
tional cooperation in the field of arms control
(Vasylevych, 2023).

Important elements of state policy in
the field of illicit firearms trafficking include:
the establishment of criminal liability for
the illegal manufacture and circulation of fire-
arms, their parts and components, and ammu-
nition; falsification, or unlawful destruction,
removal, or alteration of firearm markings;
firearm marking to ensure effective tracking
and identification; systematic record-keeping
of information regarding firearms and interna-
tional operations involving firearms, their parts
and components, and ammunition for tracing
purposes; legal provisions for the confiscation
of illegally manufactured or traded firearms,
their parts and components, and ammunition,
followed ideally by their destruction; licensing
of all international transactions involving fire-
arms and mandatory marking of all imported
firearms (Vasylevych, 2023).

In our view, state policy in the field of civil-
ian firearms circulation in Ukraine aims to
ensure public safety, strengthen national secu-
rity, prevent the illegal circulation of weapons,
protect the constitutional order and human
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rights. This is achieved through the implemen-
tation of an effective administrative and legal
mechanism, the establishment of transparent
procedures, the exercise of preventive control
and appropriate oversight, as well as the crea-
tion of a favorable legal environment for realiz-
ing the balanced interests of the state, society,
and the individual in the context of dynamic
transformations of the socio-political landscape.

What are the key traits or characteristics
of state policy in the field of civilian firearms cir-
culation in Ukraine? According to T. Shumeiko,
the main features of state policy in the sphere
of arms circulation in Ukraine are as follows:

1. Purpose — aimed at creating the most
favorable conditions in the state for the devel-
opment of relations and processes in the relevant
field, which: a) expand legal opportunities for: —
the state in protecting its sovereignty, constitu-
tional order, rule of law, society, citizens, and their
property; — citizens in defending their lives
and health, including through the use of firearms,
and in conducting economic activities related to
firearms circulation; b) define the characteristics
of lawful behavior in the sphere of arms circu-
lation while preventing illegal arms trafficking
and other security risks;

2. Special tasks — organizing and regulating
relationships and processes in the arms circula-
tion sphere; consistently removing the sector
from the shadow economy; ensuring the high-
est possible level of citizen and national secu-
rity through proper functioning of arms cir-
culation mechanisms; developing, approving,
and implementing national strategies and tar-
geted programs in the field; exercising oversight
and supervision over relationships and pro-
cesses related to arms circulation, as well as over
the formation and implementation of this type
of state policy in general;

3. Functions — derived from the fundamen-
tal functions of the state and those of the sub-
jects responsible for forming and /or implement-
ing the relevant policy;

4. Specific domain of application — the arms
circulation sector;

5. Subjects involved in policy formation
and implementation — including the legislative,
executive, and judicial branches of government,
as well as civil society actors;

6. Specific normative foundation — distinct
legal basis underpinning this type of policy;

7. Implementation within specific direc-
tions — such as defining the legal regime of fire-
arms ownership; restricting the rights and free-
doms of individuals and legal entities regarding
firearms circulation; parliamentary and public
oversight of the policy’s implementation;

8. Existence of an administrative-legal
mechanism for the formation and implementa-

tion of state policy in the field of arms circula-
tion (Shumeiko, 2022).

In our view, state policy in the field of arms
circulation in Ukraine is characterized by the fol-
lowing features: —legal clarity and regulatory cer-
tainty; integration of the interests of the state,
society, and the individual; interagency coor-
dination; —preventive and security-oriented
focus; —adaptability to transformational pro-
cesses, particularly in the context of full-scale
military  invasion;  —digitalization-oriented
approach (striving to implement electronic reg-
istries, automated firearms tracking systems,
simplified electronic access to public infor-
mation and control procedures); —enhanced
level of oversight; —formation of legal culture
of firearm ownership and use as a separate focus
area; —institutionalization of public control,
expert evaluation, and participation; —special
legal liability regime; international coordination
in combating illicit firearms trafficking

4. Conclusions

Overall, the formation of state policy in
the field of civilian firearms circulation in
Ukraine is a complex and dynamic process
that emerges at the intersection of the state’s
security, legal, and socio-cultural priorities.
State policy serves both as a tool for regulat-
ing legal relations related to the production,
acquisition, storage, use, and disposal of fire-
arms, and as a mechanism for ensuring national,
public, and personal security under conditions
of security challenges (particularly in the con-
text of full-scale invasion). The substantive
content of this policy involves regulating arms
circulation, fostering a legal culture of firearm
ownership, establishing a system of preventive
control and accountability, and ensuring effec-
tive governmental and public management
of processes related to both legal and illegal
arms circulation.
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IIOHATTA TA OCOBJIUBOCTI ®OPMYBAHHSI I[EP}ISABHO'I' INOJIITUKN
Y COEPI OBITY IUBLJIbHOI BOTHEIIAJIbHOI 35PO1

Awnoraitis. Mema crarti noJsirae y Tomy, o6 po3KpUTH MOHATTS Ta 0COOJMBOCTI (DOPMYBAHHSI /IEPIKaB-
HOI 1oJIITUKY Y cepi 06iry HUBLIBHOI BOrHenaubHOI 30poi. Pe3yvmamu. Y cTarTi BUSHAYEHO JI03BiIbHY
MoJiesTh 06Ty IUBiIBHOT 36poi, 10 PYHKIOHYE B YKpaiHi, Ta € aAMiHiCTPaTHBHO-TIPABOBUM MEXaHi3MOM
[PEBEHTHBHOTO XapaKTepy, CIPSIMOBAHUM Ha 3abe3riedeHHs yOIiuHOol Ge3IeKn Ta IIPaBOOPSIIKY IUIIXOM
YiTKOrO aJIMiHICTPATHBHO-TIPABOBOTO PEIJIAMEHTYBAHHS JIOCTYILY TPOMa/stH 0 30poi. Poskputo, 1o cyt-
HICTh JI03BLIBHOI MOJIEJT TIOJISATAE Y BCTAHOBJICHHI CHCTEMH CIIEI[iaIbHIX I03BOJIIB, SIKi € 000B’I3KOBOIO YMO-
BOIO /17151 HAOYTTs1, 30epiraHHs, HOCIHHS Ta BUKOPUCTAHHSI [IEBHUX KaTeropiii 30poi, 110 CTBOPIOE BY3bKe KOJIO
JIETITUMHUX [ 171t cyG’€KTiB IPaBOBIAHOCKH y 1ii cdepi, BoaHoUac nepeadayaioum MpaBoBi HACKIIKN 32
BiIXMJIEHHS BiJl BCTAHOBJIEHOTO MOPSIIKY. Busnauero, 1o gepskaBHa moJitka y cdepi 06iry nnBiabHOI BOT-
HenanbHoi 36poi B YKpaiHi — e CHCTEeMHO-BIajiHa Ta PErJIaMeHTOBaHa YMHHIM 3aKOHOABCTBOM iSTbHICTD
OpTraHiB JlepyKaBHOI BJIAJM Y B3AEMOJIIT 3 THCTUTYTAMU TPOMAJISTHCHKOTO CYCIIJIBCTBA, IO ToJisirae y (op-
MYBaHHi, peasizailii Ta KOHTPOJI CTPATErivHuX, aJMiHICTPATUBHUX Ta OPraHi3ariifHO-TAKTHYHUX PillleHb,
CIPSIMOBAHMX HA HOPMATHUBHE BPETYJIFOBAaHHS, BIOPSIAKYBaHHS Ta Gesiieute (DYHKIIOHYBAHHS CYCIILIbHUX
BiIHOCHH, TIOB'I3aHNX 3 IPaBOMiPHIM HaOYTTsIM, 30€piraHHsIM, BAKOPUCTAHHSIM Ta 00iroM IUBLIBHOT BOTHe-
nanbHol 36poi. Po3kpuTo, 1110 AepkaBHa HoJiThka y cdepi 00iry HuBiibHOI BOrHenanbHol 30poi B Ykpaini
Mae Ha MeTi 3a0esnedeHHst myOiuHOi Ge3IeKu, 3MIlHEHHsT HallloHAIbHOI Oe31eKH, 3amo0iraHHsT HE3aKOH-
HOMY 00iry 36poi, 3aXHCT KOHCTUTYIIHOTO Jiafy Ta TIpaB JIOAUHH, IIIAXOM YIIPOBUKEHHS eheKTHBHO-
IO aJIMiHICTPATHBHO-TIPABOBOIO MEXaHi3My, CTBOPEHHSI IIPO30PHX IIPOLELYP, 3iHCHEHHS PEBEHTHBHOTO
KOHTPOJIIO Ta BiJIMOBIZHOTO HATVIALY, & TAaKOK (POPMYBAHHS CIIPISITIIIBOTO IIPABOBOTO CEPEOBHUIIA IS
peastizaitii 36amaHcOBaHKUX iHTEpECiB AepKaBH, CYCIiIbCTBA i 0COOM B yMOBaX AMHAMIYHUX TpaHchopMa-
I CyCMIBHO-TIOITHYHOTO pocTopy. Bucnosku. 3asmadero, 1mo gepkaBHa moJiTika y chepi 06iry 36poi
B YKpaiHi Ma€ HacTyIHi 0coOJIMBOCTI: — PABOBA BU3HAYEHICTh Ta HOPMATUBHA PEIJIAMEHTOBAHICTh; — iHTE-
rpailist iHTepeciB fepsKaBu, CyCIIILCTBA Ta IPOMa/ISTHITHA; — MIKBIZIOMYHIi XapaKkTep; — MPEBEHTUBHO-Oe31e-
KOBa CIIPSIMOBAHICTh; — aATHBHICTH /10 TPaHC(HOPMAIIITHIX MPOTIECiB (30KpeMa, 10 YMOB TIOBHOMACTITTa6-
HOTO BTOPTHEHHST); — Opi€HTaIlisl Ha U(POoBi3aliiio (ITparHeHHs /10 BIPOBA/IKEHHST eJIeKTPOHHNUX PEECTPIB,
ABTOMATHU30BAaHUX CHCTEM 0OJIIKY 30DOi, CIPOIEHNX €eKTPOHHUX MPOLELYP AOCTYILY 0 MybmidHoi irdop-
Marlii Ta KOHTPOJIBHUX 3aXO/IiB); — MiIBUIEHNI PiBEHb KOHTPOJIIO; — OKPEMUM HAMPSIMKOM € (DOPMYBaHHS
[PABOBOI KYJIBTYPHU BOJIOIHHS Ta KOPUCTYBaHHsI 30POEI0; — IHCTUTYIOHAMI3AI[ST [POMAJICBKOTO KOHTPOJIIO,
eKCIIEPTH3U Ta Y4acTi; — OCOOMMBHUIA IOPUAMYHUIT PEKUM BIATIOBIIAIBHOCTI; — MiXKHAPOAHA KOOPAMHAILisT
y chepi poTuzii HeseraabHOMY 06iry.

Kmouogi citoBa: a/iMiHicTpaTHBHE PEryJIIOBaHHS, a/IMiHICTPATUBHI ITPABOBIIHOCHHY, a/IMiHiCTPATHB-
Hi MIPOIIEYPH, aAMIHICTPATHBHO-IIPABOBHUI MEXaHi3M, IeprKaBHa IMOJMITHKA, eKCIIepTH3a, 30post, KOHTPOIb,
[PaBOBA CHCTEMA, Y0 EKTH.
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THE CONCEPT OF FOOD SECURITY
AND THE CHALLENGES OF ITS ENSURING
IN MODERN CONDITIONS

Abstract. Purpose. The aim of this article is to formulate the author’s definition of the concept
of food security and to identify the key challenges to its provision under current conditions. Results.
Based on an analysis of scientific perspectives, the article proposes an original definition of food security.
It outlines the key dimensions of food security and emphasizes that the war in Ukraine has a negative
impact not only on the country's food security and agricultural sector, but also on the entire European
region. This leads to rising inflation rates and, consequently, increases in the prices of goods and services.
The significance of food security lies in its influence on public health, economic stability, and national
security as a whole. Furthermore, it is argued that ensuring food security contributes to reducing hunger
and poverty, while simultaneously promoting sustainable agricultural practices, efficient food distribution
systems, and resilient supply chains of various food products. The article asserts that food security
cannot be effectively ensured without active governmental support and international cooperation. Under
conditions of global climate change, economic challenges, and political instability, food security becomes
a crucial factor for national development and the preservation of social, economic, and political stability.
Conclusions. Thus, the absence of food security affects billions of people around the world, depriving them
of their fundamental right to access nutritious food and, in some cases, leading to devastating consequences
for individuals and society. The war in Ukraine adversely affects food security and the functioning
of agriculture not only domestically but across Europe, resulting in inflationary pressures and increased
costs of goods and services. These factors pose short- and medium-term challenges. However, promising
efforts are being undertaken by individuals, organizations, and governments to address food insecurity.
Therefore, the importance of collective international action in overcoming this crisis cannot be overstated.

Key words: security, food security, agricultural production, agriculture.

security and the challenges
67-70,

1. Introduction

Ensuring food security in Ukraine is one
of the most critical aspects of national security,
as it determines the state's ability to provide
its population with sufficient quantities of food
of adequate quality. Food security encompasses
not only issues of food production and availabil-
ity, but also storage, processing, and the regular
provision of food products to the population. In
the context of global climate change, economic
challenges, and political instability, the issue
of food security becomes particularly significant
for the country's development and the preserva-
tion of social, economic, and political stability.

Certain problematic aspects related to food
security have been addressed in the scholarly
works of H.N. Alishov, Kh.A. Hryhoriieva,
Ya.A. Zhalilo, I.V. Thnatenko, V.H. Mazurenko,
K.M. Rechka, among others. However, despite

© A. Vynnychenko, 2024

the considerable body of theoretical research,
the scientific literature still lacks a comprehen-
sive definition of the concept of food security, as
well as a systematic analysis of the challenges to
its provision under current conditions.

Accordingly, the aim of this article is to
propose an authorial definition of the concept
of food security and to highlight the key chal-
lenges to its provision in the modern context.

2. Priorities in Ensuring an Adequate
Level of Food Security

Food security is achieved through vari-
ous sectors, among which agriculture occu-
pies a central position. This is confirmed by
the fact that agriculture serves as the foundation
of Ukraine’s agro-industrial complex. The latter
represents a set of national economic sectors
encompassing agriculture, fisheries, the food
industry, and agricultural processing, along
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with their material, technical, and financial sup-
port. Agriculture contributes to food, economic,
environmental, and energy security, and pro-
motes the development of technologically inter-
connected industries and the socio-economic
foundations of rural development. In Ukraine,
the agricultural sector accounts for approxi-
mately 10% of GDP and nearly 40% of export
revenues (Ukraine: Rural Dominion, 2024).
O.V. Fraier emphasizes that thanks to
the comprehensive research conducted by UN
environmental commissions, the Club of Rome,
and other international organizations, a scien-
tifically grounded understanding of the current
environmental crisis has been developed. This
facilitated the formulation of conceptual founda-
tions for harmonizing socio-economic and envi-
ronmental development, which were reflected
in the concept of sustainable development. Over
recent decades, the principles of sustainable
development have attracted significant inter-
est from scholars, policymakers, and economic
actors. In the second half of the 20th century,
the problem of the imbalance between the grow-
ing needs of society and the limited resources
of the biosphere became more acute, posing
a threat not only to individual ecosystems but to
humanity as a whole. Modern civilization faces
the necessity of environmentally safe develop-
ment, in which agriculture plays a crucial role.
The key principles of sustainable devel-
opment in the agricultural sector—as a core
component of the agri-food system—are aimed
at balancing the growth of agricultural produc-
tion, the stability of social life in rural areas,
and the preservation of the natural environment.
This highlights the need for simultaneous eco-
nomic growth, environmental protection, social
progress, and the improvement of the socio-cul-
tural standards of rural life (Fraier, 2018).
Currently, Ukraine’s top priority in ensur-
ing an adequate level of food security is to
saturate the domestic market with domesti-
cally produced agricultural and food prod-
ucts. This goal is supported by implement-
ing elements of an agricultural protectionism
strategy. According to experts, state support
for the sector is among the most important
aspects of addressing the country’s food secu-
rity challenges at the current stage. The impor-
tance of the agro-industrial complex must
be reassessed within the national economy,
and the strategy for its reform should be revised
to account for the need to reduce threats to food
security. Ukraine must also develop an effective
mechanism for protecting its national inter-
ests in international relations while addressing
food-related issues (Zhalilo, 2011).
So, what exactly is meant by the concept
of food security? According to paragraph 2.13
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of the Law of Ukraine “On State Support for
Agriculture of Ukraine,” food security is defined
as “the protection of the vital interests of individ-
uals, which is expressed in the state’s guarantee
of unhindered economic access to food in order
to maintain normal human life activity” (Law
of Ukraine on State Support for the Agricul-
tural Sector, 2004). Despite this legislative defi-
nition, numerous interpretations of this scien-
tific category exist in academic literature.

3. The Formation of the Concept of “Food
Security”

According to Ya.A. Zhalilo, food security
is the level of food provision to the population
that ensures socio-economic and political sta-
bility within society, sustainable and high-qual-
ity development of the nation, the family,
and the individual, as well as the sustainable
economic growth of the state (Zhalilo, 2011).

V.V. Mushenko views national food secu-
rity as the state’s guaranteed ability, based on
the principle of self-sufficiency in essential
food products and their economic and physi-
cal accessibility, to meet the needs of the pop-
ulation—each individual citizen included—with
food of appropriate quantity, variety, and qual-
ity, regardless of external and internal factors,
at a level that supports human health and intel-
lectual development (Mushenko, 2011).

H.M. Alishov defines state food security as
the degree to which the population is provided
with ecologically clean and health-beneficial
domestically produced food, in accordance with
scientifically grounded norms and at afforda-
ble prices, while also preserving and improving
the living environment (Alishov, 2017).

AR. Arakelova, AYe. Hrynko,
and Yu.V. Yevtifiieva interpret food security
as the condition of a state’s economy whereby
the population as a whole, as well as each indi-
vidual, is guaranteed access to food, drinking
water, and other food products of the quality,
variety, and quantity necessary and sufficient
for physical and social development, as well as
for ensuring public health (Arakelova, Hrynko,
Yevtifiieva, 2022).

V.O. Zubko emphasizes that the food sec-
tor should be understood as a set of social rela-
tions arising in the process of ensuring unim-
peded economic access to food for the purpose
of maintaining normal life activity. He identifies
specific features of the food sector as a sub-
ject of administrative-legal regulation, which
include: the presence of specially authorized
public administration entities with powers in
the food sector; the substantive orientation
of public administration tools towards regula-
tion of the food sphere; the possibility of apply-
ing control and supervisory measures to ensure
compliance with the law; and the possibility
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of imposing administrative liability for viola-
tions in the food sector (Zubko, 2024).

L.V. Thnatenko, A.S. Krechyk, and K.O. Pere-
pelytsia point out that food security is often
addressed at the national level, primarily in
terms of reducing excessive dependence on food
imports through domestic market saturation
with national products. However, they also stress
that this approach is the subject of academic
debate, with many Western scholars moving
away from national and regional perspectives.
Instead, they argue for a global or international
level of analysis, noting that food security is not
only an economic category but also one con-
cerned with guaranteeing the right to food access
(Thnatenko, Krechyk, Perepelytsia, 2014).

Analyzing several scholarly concepts,
R. Mudrak, V. Lahodiienko, A. Osipova,
O. Froter, and K. Sokoliuk conclude that many
researchers define food security through four
key criteria:

1. Physical availability — the presence
of sufficient food of appropriate type and quality
throughout the country, regardless of the food’s
origin (national production, reserves, imports,
or food aid).

2. Economic and physical access — all citi-
zens must have access to the necessary resources
for acquiring food, including financial means
and access rights to resources for producing
or obtaining food. Physical access implies that
people, regardless of their physical condition,
must be able to obtain food without barriers.

3. Stability of access — uninterrupted
access to sufficient food for all citizens, even
during natural disasters, economic disruptions,
or military conflicts.

4. Safe food consumption — the ability to
consume food safely and in a way that supports
health, including proper preparation and stor-
age practices aligned with modern sanitary
and hygiene standards, as well as access to safe
drinking water (Mudrak, Lahodiienko, Osi-
pova, Froter, Sokoliuk, 2024).

According to the 1996 World Food Sum-
mit, “Food security exists when all people, at all
times, have physical and economic access to suf-
ficient, safe, and nutritious food to meet their
dietary needs and food preferences for an active
and healthy life” [12]. The Summit outlined
four core dimensions of food security:

1. Food availability — related to the “sup-
ply side” of food security, determined by levels
of food production, stockpiles, and net trade.

2. Economic and physical access to
food — the mere presence of food at the national
or international level does not guarantee food
security at the household level. Concerns about
inadequate food access have led to policy focus
on income, expenditures, markets, and prices.

3. Food utilization — refers to how the body
uses nutrients from food. Adequate energy
and nutrient intake result from good care
and feeding practices, food preparation, dietary
diversity, and intra-household food distribu-
tion. Together with biological use of food, these
determine nutritional status.

4. Stability — even if one’s food intake is
adequate today, food security is not ensured
if there is periodic or seasonal lack of access.
Adverse weather, political instability, or eco-
nomic factors (e.g., unemployment, rising food
prices) may compromise food access over time
(What is Food Security?, 2023).

4. Conclusion

In light of the above, food security can be
defined as a condition in which all individuals
have consistent, uninterrupted physical and eco-
nomic access to sufficient, safe, and nutritious
food that meets their dietary needs and prefer-
ences for an active and healthy life. The impor-
tance of food security lies in its direct impact on
public health, economic stability, and the national
security of the state as a whole.

Furthermore, it is reasonable to conclude
that ensuring food security contributes to
reducing hunger and poverty while simulta-
neously promoting sustainable agricultural
practices, efficient food distribution systems,
and resilient supply chains for various types
of food products. Achieving food security is vir-
tually impossible without active government
support and international cooperation.

The absence of food security affects bil-
lions of people worldwide, depriving them
of the fundamental right to access nutritious
food, and in some cases, resulting in devastating
consequences for individuals and society. The
war in Ukraine has had a negative impact on
food security and the functioning of agriculture
not only within the country but across Europe,
contributing to rising inflation and, conse-
quently, increased costs of goods and services.
These developments present short- and medi-
um-term challenges.

Nevertheless, promising efforts by individ-
uals, organizations, and governments to com-
bat food insecurity are increasing. Therefore,
the importance of coordinated international
cooperation in addressing this crisis cannot be
overstated.
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NNOHATTA ITIPOJIOBOJIbYOI BE3IIEKH, A TAKOJK ITPOBJIEMU
I1 BABE3IIEYEHHA B CYYACHUX YMOBAX

Anorauis. Mema ctarti iosisirae y popMyJIOBaHHI aBTOPCHKOTO BUSHAYEHHST OHSTTS IPOOBOIBYOL
GesIeku, a TaKOK BUILIUTH polJiemu ii 3abe3IedeH s B CydacHUX yMoBax. Pesyavmamu. Y crarti, crim-
PaOUKCh HA aHAJI3 HAYKOBKX IOIJIS/IIB BYUCHUX, 3AIIPOIIOHOBAHO aBTOPCHKE IOHSATTS IPOIOBOJIBYOI Oe3iie-
K. ButisieHo KJIio4oBi acriekTy IpoioBoJIbuoi Gesneku. AKIEHTOBAHO yBary Ha TOMY, 110 BiliHa B YkpaiHi
HEraTHBHO BILIMBAE HA IIPOAOBOJIBbYY OesleKky Ta (DYHKIIOHYBaHHS CIJIbCHKOTO TOCIOAAPCTBA He TLIbKH
B Hauiil KpaiHi, asie il y Bciit €Bporii, TPU3BOAAYM 10 3pOCTaHHA PiBHSA iH(UIIALIL, a BiTaK i 3poCcTaHHS Bap-
TOCTi TOBaPiB Ta MOCAYT. 3HAYYIIICTH MPOIOBOIBYOI OE3TEKN MOMATAE B 1i BIUIMBI Ha 3[0POB'sl HACEJIEHHS,
€KOHOMIUHY CTablIbHICTb 1 HalliOHAIbHY Oe3neky aepkasy B 1isiomy. OKpiM TOro, 3 OIJIsly Ha 3a3HaueHe
BUIIIE, I[LIKOM CIIPABEIUBUM Oy/Ie KOHCTATYBATH, 110 3a0e3IeYeHHS TIPOI0BOJIbYOI GE3IIEKU 03HAUAE 3MEH-
IIEHHST TOJIO/Y, OITHOCTI, OIHOYACHO CIIPUSIIOYU CTAMM CLIBCHKOTOCIIONAPCHKIM TIPAKTUKAM, eheKTUBHIM
CHECTeMaM PO3IO/ITY TIPOIOBOIBCTBA Ta CTIHKUM JIAHITIOTaM TTIOCTAUYaHHs TIPO/IOBOTBYNX TOBAPIB PisHOMA-
HITHOTO XapakTepy. 3abe3nedeHHst IPOIOBOJIBYOL Oe3eKH € (PAKTUIHO HEMOKIUBUM O€3 JIePKABHOI aKTHB-
HOI MATPUMKN Ta MiKHAPOIHOI criBMpalii. B ymMoBax rioGasbHuX 3MiH KJIiMaTy, €KOHOMIYHIX BUKJIHMKIB
i oM THYHOT HeCTaGLIbHOCTI MU TAHHST TTPOI0BOJIBYOT Oe3TeKkr HaOyBa€ 0COOMMBOIO 3HAYECHHSI /ISl PO3BUTKY
Kpaitu Ta 36epesKeHH COIiaIbHOI, EKOHOMIYHOI Ta MO/ THYHOI cTabinbHoCTi. Buchosku. Takum 4nHOM, Bifi-
CYTHICTD MPOIOBOIBYOI GE3TEKN BIINBAE HA MIJTbSIPIN JIOAEH ¥ BCbOMY CBiTi, M036aBJISIOUN iX OCHOBHOTO
TpaBa Ha JIOCTYII JI0 TIOKUBHOI TKi, & B OKPEMUX BUTIA/IKAX TIPUIBOJISIUM JI0 JKAXJIUBUX HACTI/IKIB TSI OKpe-
MUX JIfO/Iel Ta cycIiyibeTBa. Biiiha B Ykpaiti HeraTUBHO BIUIMBA€E Ha [POLOBOJIbYY (e3iieKy Ta (pyHKIIOHY-
BaHHSI CiTbCHKOTO TOCTIOZIAPCTBA HE TUIBKY B HAIIIH KpaiHi, aje i y Bciit €BPOIT, PU3BOSTIN 710 3POCTAHHS
piBHs iH(UISII, a BixTak i 3pocTaHHs BapTOCTi TOBApiB Ta MOCAyT. Bee 11e cTBopIoe 1pobeMu Ha KOPOTKO-
Ta CepPeIHbOCTPOKOBY ItepciieKTBy. [Ipote HaraToobilsiioui 3ycuiuis, ikl IOKIaIatoTh OKpeMi 0cobu, opra-
Hizarlii Ta ypsiu Auist 60poThOH 3 POAOBOIBUOI0 OE3MEKOI0, 3DOCTAIOTH. A BiiTaK, HEMOKJINBO IIEPEOIIHUTH
BaKJIMBICTD CILIBHOI pOOOTH BCIX IEPKAB OO MOMOJAHHS i€l KPU3W.

Kiiouosi ciioBa: Gesiiexa, mpooBosibya Ge3IeKa, CLIbCbKOTOCOAaPChKa POYKIList, CLIbChKe rOCIIo-
JIapCTBO.
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CRIME COMBATING AS ONE OF THE MAIN AREAS
OF INTERNATIONAL COOPERATION INVOLVING
THE NATIONAL POLICE

Abstract. Purpose. The purpose of the article is to describe crime combating as one of the main
areas of international cooperation involving the National Police of Ukraine. Results. In the context
of large-scale globalisation processes, transnational crime is increasingly widespread, as open borders
lead to significant migration dynamics, including many representatives of the criminal world. In this
regard, the National Police of Ukraine, in cooperation with international law enforcement organisations
such as Interpol and Europol, as well as individual states, combats crimes that are punishable under
national and foreign law. It is established that the main areas of counteraction to this type of crime are:
creation of a legal framework, organisational, logistical and other conditions for effective combating
organised crime, organisation of international cooperation in this area; identification and elimination
or neutralisation of negative social processes and phenomena which give rise to organised crime
and contribute to it; prevention of harm to individuals, society, and the state; prevention of the emergence
of organised criminal groups; detection, investigation, elimination and prevention of offences committed
by members of organised criminal groups, and bringing the perpetrators to justice; compensation for
damage to individuals, legal entities, and the state; prevention of establishing corrupt ties with public
servants and officials and their involvement in criminal activities; counteraction to the use of civil society
and media associations by members of organised criminal groups in their interests; prevention of money
laundering and the use of business entities for criminal intentions. Conclusions. In this article, relying on
the analysis of scientific views of scholars, provisions of current legislation and law enforcement practice,
the author reveals the essence of crime combating as one of the main areas of international cooperation
involving the National Police. It is proved that this area is the most consistent with the competence,
powers and tasks of the National Police of Ukraine, and contributes to their efficient performance
and overall development of police mechanisms in accordance with international standards and the most
positive foreign practices.

Key words: crime combating, transnational crime, international cooperation, National Police
of Ukraine.

1. Introduction
According to  Articles 1 and 2

lished by law (Law of Ukraine On the National
Police, 2015). The NPU organises and imple-

of the Law of Ukraine ‘On the National Police’,
the National Police is a central executive body
that serves the public by ensuring the protec-
tion of human rights and freedoms, combat-
ing crime, and maintaining public security
and order. The tasks of the Police are to provide
police services in the following areas: 1) public
safety and order; 2) protection of human rights
and freedoms, as well as interests of society
and the state; 3) crime combating; 4) assistance
services to persons who need such assistance for
personal, economic, social reasons or as a result
of emergency situations, within the limits estab-
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ments international cooperation in all areas
of its activities within the scope of its compe-
tence provided by law, but the most active such
cooperation is in the area of combating crime.
Nowadays, in the legal field, there is a signifi-
cant scientific body of work devoted to the legal,
organisational, political and other principles
of combating crime with the participation
of various state authorities in our country.
For example, this issue has been addressed by:
V.V. Vasylevych, V.N. Driemin, O.M. Dzhuzha,
A.P. Zakaliuk, A.P. Zapototskyi, R.O. Movchan,
O. H. Kolb, L.S. Timush, as well as many other
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scholars. However, despite a significant number
of theoretical developments, the issue of com-
bating crime as one of the main areas of inter-
national cooperation with the participation
of the National Police of Ukraine is insuffi-
ciently developed in the scientific literature.

Therefore, the purpose of the article is to
describe crime combating as one of the main
areas of international cooperation involving
the National Police of Ukraine.

2. The National Police of Ukraine in coop-
eration with international law enforcement
organisations

To begin our research, we should note that
crime is a rather massive, historically variable,
social, criminal law phenomenon of class soci-
ety, which is the totality of all offences commit-
ted in a particular state over a certain period
of time (Boiko, 2009). In some cases, the activ-
ities of criminal groups go beyond the borders
of the state and have negative social conse-
quences for the population of several countries
at once, that is, they become transnational.
According to the United Nations Conven-
tion against Transnational Organised Crime
of November 15, 2000, a crime is transnational
in nature if: a) it is committed in more than one
State; b) it is committed in one State but a sub-
stantial part of its preparation, planning, direc-
tion or control takes place in another State;
¢) it is committed in one State, but involves
an organised criminal group that engages in
criminal activities in more than one State; d) it
is committed in one State but has substan-
tial effects in another State” (United Nations
Convention against Transnational Organized
Crime, 2000).

In the context of large-scale globalisation
processes, transnational crime is increasingly
widespread, as open borders lead to significant
migration dynamics, including many repre-
sentatives of the criminal world. In this regard,
the National Police of Ukraine, in cooperation
with international law enforcement organisa-
tions such as Interpol and Europol, as well as
individual states, combats crimes that are pun-
ishable under national and foreign law.

For example, according to the Law
of Ukraine ‘On the Organisational and Legal
Framework for Combating Organised Crime’,
the main areas of counteraction to this type
of crime are: creation of a legal framework,
organisational, logistical and other conditions
for effective combating organised crime, organ-
isation of international cooperation in this area;
identification and elimination or neutralisation
of negative social processes and phenomena
which give rise to organised crime and contrib-
ute to it; prevention of harm to individuals, soci-
ety, and the state; prevention of the emergence
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of organised criminal groups; detection, inves-
tigation, elimination and prevention of offences
committed by members of organised criminal
groups, and bringing the perpetrators to justice;
compensation for damage to individuals, legal
entities, and the state; prevention of establish-
ing corrupt ties with public servants and offi-
cials and their involvement in criminal activ-
ities; counteraction to the use of civil society
and media associations by members of organised
criminal groups in their interests; prevention
of money laundering and the use of business
entities for criminal intentions. International
cooperation in combating organised crime
is based on the provisions of international
law and current legislation of Ukraine, inter-
state and intergovernmental treaties, bilateral
departmental agreements (Law of Ukraine On
organizational and legal framework for combat-
ing organized crime, 1993).

In the course of international cooperation
to combat and prevent organised crime in 2024,
operational officers of the Strategic Investiga-
tions Department, investigators of the Main
Investigation Department of the National Police
under the procedural guidance of the Pros-
ecutor General's Office in cooperation with
Europol, Eurojust and law enforcement agencies
of the Republic of Moldova and Romania elim-
inated the activities of a criminal group whose
members ‘specialised” in extorting money from
gullible citizens through call centres. Citizens
of Ukraine, who, together with representatives
of other states, ensured the operation of four call
centres in several cities of the Republic of Mol-
dova, employing about 400, peoplewere involved
in organising a large-scale international fraud
scheme (Official web portal of the Ministry
of Internal Affairs of Ukraine, 2024).

Active international cooperation continues
in combating drug-related crimes. In Ukraine,
in accordance with the Law of Ukraine ‘On
measures to counteract the illicit traflicking
in narcotic drugs, psychotropic substances
and precursors and their abuse’, the NPU is part
of the system of bodies responsible for coun-
teracting and combating illicit trafficking in
narcotic drugs (Law of Ukraine On Measures
to Counteract Illicit Trafficking in Narcotic
Drugs, Psychotropic Substances and Precur-
sors and Their Abuse, 1995).

In some cases, drug-related crimes are com-
mitted simultaneously on the territory of sev-
eral states by criminal groups, which makes
it impossible to stop their activities without
a combination of forces and means of national
and foreign authorities. For example, in 2024, as
part of international cooperation under the pro-
cedural guidance of the Prosecutor General's
Office, operational officers of the Department for
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Combating Drug Crimes, together with investi-
gators of the Main Investigation Department
of the National Police and specialised territorial
police units, KORD and PPOP special forces in
the capital, Dnipro, Kyiv, Cherkasy and Zapor-
izhzhia regions, with the assistance of the Drug
Crime Department of the Main National Police
in these regions, in cooperation with Europol
and the Department for Combating Organised
Drug Crime of the Central Bureau of Investiga-
tion, conducted a in cooperation with Europol
and the Department for Combating Organised
Drug Crime of the Central Bureau of Investi-
gation of the Polish Police, with the support
of the Bureau of Anti-Terrorist Operations
of the Police ‘BOA, exposed the illegal activi-
ties of a drug group. Ukrainian and Polish law
enforcement officers conducted a large-scale
special operation that resulted in the liquida-
tion of the production sites of narcotic drugs
and psychotropic substances. The drug labs in
Ukraine and Poland produced crystalline meth-
adone and synthetic cathinones such as mephe-
drone and Alpha-PVP. As part of the investi-
gation, searches were conducted at 38 facilities
where drugs, precursors, chemicals and pro-
duction equipment were produced or stored.
Ukrainian law enforcement officers directly
served five people with a notice of suspicion
of illegal production, manufacture, acquisition,
storage, transportation, shipment or sale of nar-
cotic drugs, psychotropic substances or their
analogues on a particularly large scale (Oficial
Web Portal of the Prosecutor General's Office,
2024).

3. International cooperation in combating
crime

International cooperation in combating
crime covers counteracting trafficking in human
beings as a separate and rather massive type
of criminal activity. At the level of national legis-
lation, the Law of Ukraine ‘On Combating Traf-
ficking in Human Beings’ No.3739-VI of Sep-
tember 20, 2011 addresses this issue. According
to the articles of the law, anti-trafficking is
an integral part of the activities of the National
Police in combating crime, which, in particu-
lar, take measures to identify crimes of human
trafficking, victims of human trafficking,
identify traffickers and bring them to justice
through the implementation of organisational,
operational and investigative, administrative
and legal, procedural, analytical and research,
information and other measures. The tasks
of combating human trafficking are as follows:
1) to identify the causes and preconditions that
facilitate human trafficking and take measures
to eliminate them; 2) to ensure the safety of per-
sons recognised as victims of human trafficking,
witnesses and other persons involved in crim-

inal proceedings in cases of human trafficking;
3) to detect and investigate crimes related
to human trafficking; 4) to bring to justice,
including criminal liability, persons involved in
human trafficking; 5) to ensure the restoration
of the rights of victims of human trafficking;
6) to inform the entities involved in the field
of combating human trafficking and the public
about the results of activities in the field of com-
bating human trafficking. In addition, Article 28
of the Law provides that Ukraine participates in
international cooperation in combating human
trafficking at the state, regional and local lev-
els. Entities carrying out activities in the field
of combating human trafficking have the right
to conclude cooperation agreements and estab-
lish direct relations with the relevant author-
ities of foreign countries and international
organisations in accordance with the legislation
of Ukraine. The state supports and encourages
international cooperation in combating this
type of criminal offence (Law of Ukraine On
Combating Trafficking in Human Beings, 2011).

An example of effective international coun-
teraction to human trafficking is the elimi-
nation in 2018 of a transnational group that
recruited Ukrainians to transport illegal immi-
grants. Employees of the Department for Com-
bating Illegal Trafficking in Human Beings
(currently the Migration Police Department)
together with investigators of the Main Inves-
tigation Department of the National Police,
under the procedural supervision of the Pros-
ecutor General's Office, stopped the activities
of a transnational criminal group that had been
providing an international channel for human
trafficking from Ukraine for three years. Both
Ukrainian law enforcement and foreign col-
leagues from the UK, Greece, Turkey and Italy,
with the support of Interpol and Europol, were
involved in documenting this criminal network.
The main task of the criminals was to recruit
Ukrainians to work as labourers for the trans-
portation of illegal migrants from North Africa
to Europe. The recruits did not understand
that they were committing a crime (Official
web portal of the Ministry of Internal Affairs
of Ukraine, 2024).

4. Conclusions

Therefore, given the current realities
of the law enforcement system and the chal-
lenges faced by the National Police of Ukraine,
international cooperation in combating crime
is of the highest priority. This area seems
the most consistent with the competence, pow-
ers and tasks of the NPU, and contributes to
their efficient performance and overall develop-
ment of police mechanisms in accordance with
international standards and the most positive
foreign practices.
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BOPOTbBA 31 3JIOUNMHHICTIO, 1K O/THA 3 OCHOBHUX CDEP
MIKHAPOIHOTI'O CIIIBPOBITHUIITBA 3A YYACTIO
HAIIOHAJIbHOI ITOJITIII

Awnorattis. Memoto cratti € oxapaktepusyBati 60poTh0y 31 3JTOUMHHICTIO K OZINH 3 OCHOBHUX HaIPsi-
MiB MisKHAPOIHOTO CIiBpoGiTHUITBA 3a yuacti HattioHanbHol mosiiii Ykpainu. Pesyavmamu. B ymoBax
MaciTabHKUX [106a/i3aliiiHuX HPOLECB 30YMHHICTD TPAHCHAI[IOHAIBHOTO 3MicTy HalyBae Bee OLIbIIoro
HOIIMPEHHS], a/PKe BIIKPUTI KOPIOHU 3yMOBIIOIOTH CYTTEBY AMHAMIKY Mirpailii Jiojeii, cepes sikux Gara-
TO TIPEICTABHUKIB KPUMIHATBLHOTO CBIiTY. Y 3B’13Ky i3 niuM, Hamionanpna mosmiris Yxpainu y criBmparti i3
MI>KHAPOJIHUMH IPABOOXOPOHHUMHY OpTaHisallisiMi, TAKUMHU K [HTeprios Ta €BpOIo:, a TAKOK OKPEMUMU
JneprkaBamu, 3abe3revye IPOTUIIIO 37T0YMHAM, 10 € KPUMiHAIbHO-KaPAHUMH BiIIIOBIIHO 10 HAI[IOHAIBHOTO
Ta 3apyOIKHOrO 3aKOHOABCTBA. 3'ICOBAHO, 1[0 OCHOBHUMHU HATIPAMAMU IIPOTH/IT JAHOMY THILY 3JI0YHH-
HOCTi €: CTBOPEHHSI ITPABOBOI OCHOBH, OPTaHi3aIiITHNX, MaTePiaIbHO-TEXHIYHUX Ta iHIIIX YMOB /7T edex-
TUBHOI 6OPOTHOU 3 OPraHi30BAHOK 3JOUNHHICTIO, OPraHizallist MiKHAPOIHOTO CIIBPOGITHUIITBA Y 11l cepi;
BUSIBJIEHHSI Ta YCYHEHHsT ab0 HeHTpasi3ariist HeraTHBHUX COIATbHIUX TPOIECIB 1 ABUII, 10 TTOPOIKYIOTH
OpraHizoBaHy 3JIOYMHHICTb Ta CIPUSIOTH Tii; 3a1100iraHHs HAHECEHHIO IKOJLK JIF/IUHI, CYCIILIBCTBY, IEPKaBi;
3arobiraHHst BUHUKHEHHIO OPraHi30BaHUX 3I0YNHHUX YTPYIOBAHb; BUSIBJICHHSI, PO3CJIi [y BAHHSL, IPUITITHEH-
Hst | 3a1100IraHH s IPABOIOPYIIEHHSIM, BUNHIOBAHUM YYaCHUKAMU OPraHi30BAHUX 3JI0YMHHUX YIPYIOBaHb,
MPUTSTHEHHST BUHHUX /IO BiIIOBIIAJIbHOCT]; 3a0€3MedeH st BiIIKOLYBaHHS ITIKOAN (i3UYHUM Ta I0PU/IY-
HUM 0c00aMm, JIep/KaBi; 3aI00iraHHs! BCTAHOBJIEHHIO KOPYMIIOBAHUX 3B’3KIB 3 JIePKaBHUMU CIIY;KOOBLSAMHE
Ta MOCA0BIMU 0COOAMH, BTSITHEHHIO 1X Y 3JI0YMHHY JUsUIbHICTD; POTU/IIS BAKOPHCTAHHIO YYaCHUKAMHE
OpraHizoBaHUX 3JI0YMHHUX YTPYIOBAHb Y CBOIX iHTepecax 00’€[HAHb IPOMAJISH i Mejlia; 3arobiraHHs Jiera-
JTi3atiii KOIITiB, 300y THX 3M0YNHHIM IIIIXOM, BUKOPUCTAHHIO CY6'€KTIB THANTPUEMHHIILKOT AiSTBHOCTI /1St
peauizailii 3sounHHUX HamipiB. Conclusions. Y craTti, CliMpalOuKch Ha AHAJI3 HAYKOBHX IOIJISI/IIB BUEHHX,
HOPM YHHHOTO 3aKOHOJIABCTBA Ta IIPABO3ACTOCOBHOI IPAKTHKH, PO3KPHUTO CYTHICTH GOPOTHOM 31 3I0UHHHiC-
THO, SIK OJIHIET 3 OCHOBHUX chep MIKHAPOAHOTO CHIBPOGITHUITBA 3a yuacTio HatioHasibHol mosiiii. Apry-
MEHTOBAHO, 1[0 caMe JIAHU{T HAIPSMOK HAHO1IbIIIe Bi/IMOBIZAE KOMIIETEHIIT, TOBHOBAKEHHSM Ta 3aBJIaHHSIM
Hartionasbrol nosinii Ykpainu, cripuse ix aKiCHoMy BUKOHAHHIO Ta 3ara/IbHOMY PO3BUTKY MeXaHi3MiB 110J1i-
TEfICHKOI IsTLHOCTI 3TiIHO 10 MIKHAPOAHIX CTAHIAPTIB Ta HAHOITBIIT MO3UTUBHIX IHO3EMHUX MPAKTHK.

Kiouosi ciioa: 60poTh0a 31 3JI0YMHHICTIO, TPAHCHAIIOHATIbHA 3/I0YUHHICTh, MIKHAPO/HE CIIiBPOOIT-
nuirso, Harionasmpra nominist Yxpainn.
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TOWARD A CHARACTERIZATION

OF THE INSTITUTIONAL COMPONENT
OF GUARANTEES FOR THE PROVISION
OF FREE LEGAL AID BY ADVOCATES

Abstract. Purpose. The aim of this article is to provide a detailed characterization of the institutional
component of the guarantees for the provision of free legal aid by advocates. Results. Based on the scholarly
views of legal researchers, the article offers the author’s original definition of the concept of the institutional
component of guarantees for the provision of free legal aid by advocates. It is established that local self-
government bodies may create specialized institutions for the provision of primary free legal aid, taking
into account the needs of the territorial community. According to paragraph 4 of part 1 of Article 9
of the Law of Ukraine “On Free Legal Aid,” such institutions should be considered a distinct group within
the overall system of actors forming the institutional component of free legal aid provision by advocates.
This is due to the frequent necessity of involving an advocate in order to strengthen the professional
aspect of the legal aid provided. Conclusions. The article concludes that the institutional component
of the guarantees for the provision of free legal aid by advocates comprises numerous actors who not
only deliver relevant legal services, but also bear responsibility for the overall functioning of this sphere
of public relations across various domains. These actors are examined as a system consisting of: 1) entities
responsible for ensuring and guaranteeing the provision of free legal aid by advocates: a) national-level
entities — the Verkhovna Rada of Ukraine, the President of Ukraine, and the Cabinet of Ministers
of Ukraine; b) entities responsible for formulating and implementing state policy in the sphere of free legal
aid — the Ministry of Justice of Ukraine and the Coordination Center for Legal Aid Provision; 2) providers
of free legal aid: a) the bar — advocates and bodies of advocate self-governance; b) entities that interact
with advocates and engage them in the provision of free legal aid — free legal aid centers and local self-
government bodies; 3) entities involved in social and legal protection that cooperate with advocates in
the course of providing free legal aid.

Key words: institutional component, public authorities, legal guarantees, free legal aid, legal
assistance.

1. Introduction

2. Features of the institutional component
of guarantees for the provision of free legal
aid by advocates

At the outset of this research, it should be
emphasized that the institutional component
of the guarantees for the provision of free legal
aid by advocates should be understood as a sys-
tem of entities defined at the regulatory and legal
level, whose activities are aimed at ensuring
and safeguarding the exercise of an individual’s
right to receive, in legislatively defined cases,
aspecific type of legal services free of charge. This
conceptual approach to the essence of the institu-
tional component of the guarantees for the pro-
vision of free legal aid by advocates highlights

© A. Komar,2024

the significant number of state-authorized enti-
ties whose activities are, in one way or another,
related not only to the direct provision of free
legal aid but also to the stable functioning of this
area of public relations.

First and foremost, it is necessary to iden-
tify the national-level entities which, by
adopting appropriate normative legal acts,
define the legal framework for the implemen-
tation of guarantees for the provision of free
legal aid by advocates. Among such entities is
the Verkhovna Rada of Ukraine. According to
Article 85 of the Constitution of Ukraine, its
powers in the context of ensuring the imple-
mentation of these guarantees include: amend-
ing the Constitution of Ukraine within the lim-
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its and procedure established by law; adopting
laws; approving and amending the State Budget
of Ukraine, overseeing its execution, and making
decisions on the report on its execution; review-
ing and approving the Programme of the Cabi-
net of Ministers of Ukraine; exercising control
over the activities of the Cabinet of Minis-
ters of Ukraine in accordance with the law;
and granting consent to the binding nature
of international treaties of Ukraine and their
denunciation (Constitution of Ukraine, 1996).

Attention should also be given to the pow-
ers of the President of Ukraine in ensuring
the implementation of guarantees for the provi-
sion of freelegal aid by advocates. As follows from
Article 106 of the Constitution of Ukraine, these
powers include: suspending acts of the Cabinet
of Ministers of Ukraine on the grounds of their
non-compliance with the Constitution, while
simultaneously appealing to the Constitutional
Court of Ukraine regarding their constitution-
ality; signing laws adopted by the Verkhovna
Rada of Ukraine; exercising the right of veto
concerning laws passed by the Verkhovna Rada
of Ukraine (except laws amending the Consti-
tution of Ukraine) with their subsequent return
for repeated consideration by Parliament;
and issuing decrees and orders that are manda-
tory throughout the territory of Ukraine (Con-
stitution of Ukraine, 1996).

A special role within the system of the enti-
ties under study belongs to the Cabinet of Min-
isters of Ukraine, which is vested with a broad
range of powers in ensuring the implemen-
tation of guarantees for the provision of free
legal aid by advocates. According to Article 20
of the Law of Ukraine "On the Cabinet of Min-
isters of Ukraine" dated February 27, 2014,
the Cabinet of Ministers has the following
powers in the field of legal policy, legality,
and the protection of human and civil rights
and freedoms: it ensures the implementation
of state legal policy; exercises control over
the observance of legislation by executive
authorities, their officials, as well as by local
self-government bodies in the performance
of delegated powers of executive authorities;
creates conditions for the free development
and functioning of the system of legal services
and legal aid for the population; takes meas-
ures to ensure the operation of the free legal aid
system; and ensures social and legal protection
of persons for whom the fact of deprivation
of personal liberty as a result of armed aggres-
sion against Ukraine has been established, as
well as their family members, in accordance
with the Law of Ukraine “On Social and Legal
Protection of Persons in Respect of Whom
the Fact of Deprivation of Personal Liberty as
a Result of Armed Aggression Against Ukraine
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Has Been Established, and Their Family Mem-
bers” (Law of Ukraine On the Cabinet of Minis-
ters of Ukraine, 2014; Law of Ukraine On Social
and Legal Protection..., 2022).

As follows from the analysis of the aforemen-
tioned legislative provisions, the specified group
of entities involved in ensuring the realization
of guarantees for the provision of free legal aid
by attorneys may be designated as nationwide.
This is due to the fact that this area of their
activity is not primary, but rather conditioned
by the need to carry out state governance not
only in this sphere of social life but also in many
others. In this regard, it is necessary to identify
those entities that constitute the institutional
component of the guarantees for the provision
of free legal aid by attorneys, for whom the func-
tioning of this area of social relations is one
of the main directions of their activity.

Among such entities, the bodies and sub-
divisions of the Ministry of Justice of Ukraine
should be named. According to the provisions
of the Regulation "On the Ministry of Jus-
tice of Ukraine," approved by the Resolution
of the Cabinet of Ministers of Ukraine dated
July 2, 2014, No. 228, the Ministry is the main
body in the system of central executive author-
ities responsible for the formation and imple-
mentation of state legal policy, state bankruptcy
policy, and policy in the field of prevention
of debtor insolvency, in the field of notaries,
enforcement of court decisions and decisions
of other bodies (officials), state registration
of civil status acts, state registration of property
rights to real estate and their encumbrances,
state registration of encumbrances on mova-
ble property, state registration of legal enti-
ties, public associations without legal entity
status, individual entrepreneurs, and separate
subdivisions of legal entities established under
the legislation of a foreign state, etc. (Resolu-
tion of the Cabinet of Ministers of Ukraine On
approval of the Regulation on the Ministry
of Justice of Ukraine, 2014). From the above, it
follows that the Ministry of Justice of Ukraine
is responsible for a wide range of issues related
to ensuring the functioning of various social
relations, including the formation and imple-
mentation of policies by this central executive
authority to ensure the realization of guarantees
for the provision of free legal aid by attorneys.

The next group of subjects within
the studied system, as an institutional compo-
nent of the guarantees for the provision of free
legal aid by attorneys, consists of the actual
providers of such aid. According to a compre-
hensive analysis of Part 1 of Article 9 and Part 1
of Article 15 of the Law of Ukraine "On Free
Legal Aid," the providers of free legal aid
include: executive authorities; local self-gov-
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ernment bodies; free legal aid centers; special-
ized institutions for providing primary legal
aid established by local self-government bodies
based on the needs of the territorial community;
private legal entities authorized to provide legal
aid and engaged by local self-government bodies
in accordance with the law; attorneys and other
specialists in the relevant field of law engaged
by local self-government bodies in accordance
with the law; and attorneys included in the Reg-
ister of Attorneys Providing Free Secondary
Legal Aid (Law of Ukraine On Free Legal Aid,
2011). Thus, in this case, we are referring to all
providers of free legal aid and the related legal
services within its scope without exception.

At the same time, considering the specifics
of the issue under study, our interest lies in those
entities that may be identified as the institu-
tional component of the guarantees for the pro-
vision of free legal aid specifically by attorneys.
Therefore, we consider it appropriate to divide
them into two groups.

The first of these groups, in our opinion,
should include the legal profession itself as
an institutional component of the guarantees
for the provision of free legal aid. According to
Article 2 of the Law of Ukraine “On Advocacy
and Advocacy Activities” dated July 5, 2012,
the legal profession is a non-governmental
self-governing institution that ensures the pro-
vision of defense, representation, and other types
of legal assistance on a professional basis
and independently decides on matters related to
itsorganizationand activitiesin accordance with
the law. The legal profession of Ukraine consists
of all attorneys who are authorized to practice
law. In order to ensure proper legal practice,
compliance with guarantees of advocacy, pro-
tection of attorneys' professional rights, main-
taining a high level of professionalism among
attorneys, and resolving matters of disciplinary
liability, the system of attorney self-governance
operates in Ukraine (Law of Ukraine On Advo-
cacy and Advocacy Activities, 2012). From this
it follows that one of the main institutional
components of the guarantees for the provision
of free legal aid by attorneys is the legal profes-
sion of Ukraine, which includes both attorneys
and the bodies of attorney self-governance.

The second group of entities involved in
the provision of free legal aid, as an institutional
component of such guarantees, includes those
that interact with attorneys within this sphere
of social relations, thereby engaging them
in this area of activity. Primarily, this group
includes the free legal aid centers. According to
Article 16 of the Law of Ukraine “On Free Legal
Aid,” the Ministry of Justice of Ukraine estab-
lishes regional (republican (of the Autonomous
Republic of Crimea), oblast, Kyiv, and Sevas-

topol city), local (district, inter-district, city,
city-district, inter-district and district in cit-
ies), and interregional (whose powers extend
to several administrative-territorial units)
centers for the provision of free legal aid. These
centers are territorial branches of the Coordi-
nation Center for Legal Aid Provision and are
established based on the needs of the respective
administrative-territorial units to ensure access
to free legal aid (Law of Ukraine On Free Legal
Aid, 2011).

3. The Role of Local Self-Government
Bodies in Establishing Specialized Institutions
for the Provision of Free Primary Legal Aid

As stated in the Regulations on Centers for
the Provision of Free Legal Aid, approved by
the Order of the Ministry of Justice of Ukraine
No.967/5 dated July 2,2012, centers for the pro-
vision of free legal aid are established, reorgan-
ized, and liquidated by the Ministry of Justice
of Ukraine upon the proposal of the Coordi-
nation Center, taking into account the needs
of the relevant administrative-territorial unit
and ensuring individuals’ access to free legal
aid. These centers serve as territorial branches
of the Coordination Center. While perform-
ing their functions, they interact, among oth-
ers, with bodies of attorney self-governance
(Order of the Ministry of Justice of Ukraine
On Approval of the Regulations on Centers
for the Provision of Free Legal Aid, 2012). As
an institutional component of the guarantees
for the provision of free legal aid by attor-
neys, these centers can be characterized based
on their numerous powers within this sphere
of social relations. These powers can be grouped
as follows: (1) powers related to information
support of such activities; (2) powers related to
financial support of such activities; (3) powers
related to staffing such activities; (4) control
and oversight powers; (5) other powers related
to ensuring the implementation of guarantees
for the provision of free legal aid by attorneys.

In addition, attention should be paid to
local self-government bodies. According to
the provisions of the Law of Ukraine “On
Local Self-Government in Ukraine” dated May
21, 1997, local self-government in Ukraine is
the right and real capacity of a territorial com-
munity—residents of a village or a voluntary
association of several villages, a settlement, or
a city—to independently or under the responsi-
bility of local self-government bodies and offi-
cials, resolve matters of local importance within
the limits of the Constitution and laws
of Ukraine (Law of Ukraine On Local Self-Gov-
ernment in Ukraine, 1997). According to Part 7
of Article 12 of the Law of Ukraine “On Free
Legal Aid,” local self-government bodies may
enter into agreements with attorneys and other
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legal professionals to provide free primary legal
aid within the relevant administrative-territo-
rial unit (Law of Ukraine On Free Legal Aid,
2011). It should be noted that local self-govern-
ment bodies may also establish specialized insti-
tutions for the provision of free primary legal
aid, taking into account the needs of the ter-
ritorial community. According to paragraph 4
of Part 1 of Article 9 of the Law of Ukraine “On
Free Legal Aid,” these institutions should be
regarded as a separate group within the studied
system of entities as an institutional component
of the provision of free legal aid by attorneys.
This is due to the fact that in the course of pro-
viding legal aid, it is often necessary to involve
an attorney to strengthen the professional
aspect of such activities.

From the analysis of the above-mentioned
entities, it follows that the latter group of subjects,
as part of the institutional structure of the guar-
antees for the provision of free legal aid by attor-
neys, may be created either by the decision of local
self-government bodies or by the relevant execu-
tive authority. This points to yet another group
of such subjects. A similar direction of activity is
carried out by another group of entities that are
part of the executive authorities and, according
to paragraph 1 of Part 1 of Article 9 of the Law
of Ukraine “On Free Legal Aid,” may be charac-
terized as an institutional component of the pro-
vision of free legal aid by attorneys. Examples
of such entities include: support services for mil-
itary personnel, members of the civil protection
service, police officers, and their families; social
rehabilitation centers (children’s villages); social
and psychological rehabilitation centers for chil-
dren; rehabilitation centers for persons who have
suffered from human trafficking.

4. Conclusion

Thus, as follows from the analysis
of the above positions, the institutional compo-
nent of the guarantees for the provision of free
legal aid by attorneys is represented by numer-
ous entities that not only provide the relevant
legal services but are also generally responsible
for the proper functioning of this sphere of social
relations across various directions. Accordingly,
these entities have been studied by us asa system
composed of: (1) entities that ensure and guar-
antee the provision of free legal aid by attor-
neys: (a) nationwide entities — the Verkhovna
Rada of Ukraine, the President of Ukraine,
the Cabinet of Ministers of Ukraine; (b) entities
responsible for the development and implemen-
tation of state policy in the field of free legal aid
provision by attorneys — the Ministry of Justice
of Ukraine, the Coordination Center for Legal
Aid Provision; (2) entities that provide free
legal aid: (a) the Bar — attorneys and bodies
of attorney self-governance; (b) entities that
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interact with attorneys and thereby engage
them in the implementation of free legal aid —
legal aid centers, local self-government bodies;
(3) entities of social and legal protection that
interact with attorneys within the scope of pro-
viding free legal aid: (a) specialized institu-
tions — shelters for persons who have suffered
from domestic and/or gender-based violence;
day centers for social and psychological assis-
tance to persons affected by domestic and/or
gender-based violence; centers for assistance to
survivors; resilience centers; territorial centers
for the provision of social services; etc.; (b) enti-
ties established within the structure of execu-
tive authorities — support services for military
personnel, members of the civil protection ser-
vice, police officers and their families; social
rehabilitation center (children’s village); social
and psychological rehabilitation center for chil-
dren; rehabilitation center for persons affected
by human trafficking; etc.
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J10 XAPAKTEPHCTUKU IHCTUTY LIHOI CKJIAZIOBOI TAPAHTIIA
HAJIAHHS BE3OILTATHO]I IIPABHUYOI JOTIOMOTH AJBOKATAMU

Anoranis. Mema cTaTTi 10JISITAE Y HA/lAHHI XapaKTEPUCTUKU THCTUTYIINHIN CKIA/0BIi rapaHTiii
Ha/[aHHs Oe30ILIATHOI IIPABHUYOI I0MOMOrU ajiBoKaTaMu. Pe3yavmamu. Y crarti, Ha OCHOBI HAyKOBHX
TIOTJISIZIIB BUEHUX, 3aIIPOTIOHOBAHO aBTOPChKE BU3HAUEHHS TOHATTSI iHCTUTYIIHHOI CKJIA0BOI TapaHTiii
HaflaHHs OE30IIaTHOI MPaBHIYOI JOIIOMOTH aABOKaTaMU. 3'ICOBaHO, IO OPTaHM MiCIEBOTO CaMOBPS-
JIyBaHHA MOXKYTh YTBOPIOBATH CIIeNiali30BaHi yCTAHOBU 3 HaJAaHHA GE30MJIATHOI MEPBUHHOI MpaBHU-
YOI JIOTIOMOTH 3 YpaxyBaHHSIM T0Tpeb TePUTOPIaTbHOI IPOMAIIH, SIKUX 3 OIJISIY Ha IpunucH 11 4 4. 1 cr.
9 3akony Ykpaitnu «IIpo Ge3oIiaTHy mpaBHUUY AOMOMOTY» CJIiJ POSIJSAATU SIK OKPEMY TPYILy A0CIHi-
JUKYBAHOI crcTeMu cy(’€KTIB sIK iHCTUTYIINHOI CKIa0BOI HaZlaHHA (Ge30TIATHOI TIPABHIUYOI JOTIOMOTIM
ajBokaramut. Lle moB’s3aHo i3 THM, 110 B MeKaX HaJ@HHs HUMU OE30ILIATHOT TPABHIYOT IOTIOMOTH JI0BOJI
YACTO BUHUKAE HEOOXIHICTh 3a/lyYeHHsI caMe a/[BOKATa 3a/l/isl IOCUJIEHHsI IIPO(eciiiHOl CKIIa0BOI TaKol
HisibHOCTI. Bucnosxu.3pobjeHo BUCHOBOK, 110 iHCTUTYIIIHA CKIaj0oBa rapaHTiil HaZaHHs 6e30IIaTHOT
[PABHITIOI IOTOMOTHY aJIBOKATAMH [IPEJICTABJIEHA YNCETbHUME Cy0 €KTaM, sIKi He TIIbKH HAJAI0Th Bi/lTO-
Bi/IHI TpaBHMYI TTIOCITIYTH, a i Y IIJIOMY BiZiTIOBi/Ia/IbHI 32 HaslesKHe (DYHKITIOHYBaHHS IaHOi chepu cyCIiib-
HUX BiIHOCHH IO HalPi3HOMaHITHIIIMM HampsaMaM. 3 OIJIsALy Ha 110 Taki cy®’eKTH JOCTiIKeHI HaMu K
cucTeMa, 1o yTBopeHa 3: 1) cy(’ekTiB, sIKi 3a0€31e4yI0Th Ta rapaHTyI0Th HaJaHHs 0e301IaTHOT TPaBHUYO]
JIOTIOMOTH aJIBOKATaMI: ) 3arajibHojiep:kaBHi cy0'ektu — Bepxosra Pana Ykpainu, [Ipesugent Yrpainu,
Kabiner Minictpis Ykpainu; 6) cy6’ektu, BiANOBiganbHi 3a (hopMyBaHHsI Ta peasisaliiio AepsKaBHOI MoJIi-
KK y cepi HagaHHs Ge30IIaTHOI IIPABHIYOI JOMOMOIHM afiBoKaTaMK — MiHicTepeTBo 1ocTuii YKpainu,
KoopauHaiiiiHuii eHTp 3 HaflaHHs1 IPAaBHUYOI 10IIOMOTH; 2) cy6’e€KTiB HalaHHs! OEe30IIATHOI IPABHIYOL
JIOTIOMOT: &) alBOKAaTypa — a/[BOKATH, OPTaHU aJlBOKATCHKOTO CAMOBPsILyBaHHsT; 0) cy(eKTH, sIKi B3a-
€MOJITOTD 3 a[BOKATaMI BHACTIIOK YOTO 3a/y4aioTh IX /10 peasizaitii 6e30mIaTHOl MpaBHITIOl JOTTOMOTH —
[EHTPU 3 HaJlaHHs1 OE30ILIATHOI IPABHUUOI JOTIOMOTH, OPraHU MICIIEBOTO CaMOBPsiyBaHHs; 3) cyl'eKkTu
COI[AIBHOTO Ta MPABOBOTO 3aXKCTY, SIKi B MeKaX Ha[aHHs Ge30ILIaTHOI IPABHIYOI OTIOMOIU B3a€MOJIi-
I0Tb 3 3/IBOKATaMH.

KiiouoBi ciioBa: iHCTUTYIIIIiHA CKJIaJ0Ba, OPraHU JIEeP5KaBHOI BJAaM, OPUANYHI rapaHTii, Ge30IaTHa
IIpaBHUYA JIOTIOMOTa, TIPABHIYA JIOTIOMOTa.
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THE CONCEPT OF THE ADMINISTRATIVE

AND LEGAL MECHANISM FOR IMPLEMENTING
THE STATE ANTI-CORRUPTION PROGRAM

IN LINE WITH THE ANTI-CORRUPTION STRATEGY
IN THE ACTIVITIES OF THE SECURITY SERVICE
OF UKRAINE

Abstract. Purpose. The purpose of the article is to propose the author’s definition of the concept
of the administrative and legal mechanism for implementing the state anti-corruption program in
accordance with the Anti-Corruption Strategy in the activities of the Security Service of Ukraine.
Results. Based on an analysis of scholarly opinions regarding the concepts of “mechanism,” “legal
mechanism,” and “administrative and legal mechanism,” the article proposes the author’s definition
of the administrative and legal mechanism for implementing the state anti-corruption program in
the activities of the Security Service of Ukraine. It is defined that a legal mechanism in its classical sense is
an instrumental and complex structure composed of various elements of the legal system, through which
the implementation of legal norms, institutions, legal phenomena, or legally significant actions is ensured.
This category demonstrates how the law influences socio-legal relations or enables the implementation
of certain types of social activities. In turn, the administrative and legal mechanism is a sectoral type
of legal mechanism, differing in that it consists of elements of an administrative and legal nature applied
in the context of public governance relations. These are relations arising from the activities of state
and local self-government bodies in the exercise of their public functions. An example is the activity of law
enforcement agencies in ensuring legal order and security at local and national levels. This mechanism
demonstrates how, and by what means — from the perspective of administrative law, including its legal
basis, principles, methodology, and other elements — the functioning of state authorities takes place.
Conclusions. 1t is concluded that the administrative and legal mechanism for implementing the state
anti-corruption program in the activities of the Security Service of Ukraine represents a set of specific
legal elements that ensure the regulation of socio-legal relations in the sphere of internal administrative
activities of the Security Service, as well as the performance of a necessary range of procedures, measures,
operations, and actions aimed at fulfilling the goals set by the state anti-corruption program, practically
implementing anti-corruption policy in the Service's work, supporting and ensuring the legality of its
activities, and increasing public trust in the institution.

Key words: legal mechanism, administrative and legal mechanism, anti-corruption program, Anti-
Corruption Strategy, Security Service of Ukraine.

1. Introduction

The implementation of the state anti-cor-
ruption program in accordance with the nation-
wide Anti-Corruption Strategy within the Secu-
rity Service of Ukraine (SSU) is a process that
permeates the entire system of this law enforce-
ment body. It isaimed at creating legal, organiza-
tional, material, technical, and other conditions
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for introducing the principles of the relevant
state policy, which is achieved through the func-
tioning of a specific, sectoral administrative
and legal mechanism.

The essence and content of the concept
of the administrative and legal mechanism
have repeatedly attracted the attention of var-
ious scholars. In particular, this issue has been
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addressed by R.A. Kalyuzhnyi, L.A. Kopenkina,
V.I. Melnyk, A.Y. Prysiazhniuk, T.I. Tarakho-
nych, N.P. Kharchenko, T.A. Shumeilo, among
many others. However, despite significant the-
oretical achievements, this term has not been
comprehensively studied in the context of cer-
tain specific issues — in particular, in the area
of implementing the state anti-corruption pro-
gram in accordance with the Anti-Corruption
Strategy in the activities of the Security Service
of Ukraine.

Therefore, the purpose of this article is to
propose the author's definition of the concept
of the administrative and legal mechanism for
implementing the state anti-corruption pro-
gram in line with the Anti-Corruption Strat-
egy in the activities of the Security Service
of Ukraine.

2. The Legal Nature of the Mechanism for
Implementing the State Anti-Corruption Pro-
gram in Accordance with the Anti-Corruption
Strategy in the Activities of the Security Ser-
vice of Ukraine

Etymologically, the word mechanism derives
from the Greek term mechane — meaning
machine or instrument. In explanatory diction-
aries, this concept has several interpretations,
the most common of which are: (1) a device
that transmits or transforms motion; synon-
ymous with a machine; (2) the internal struc-
ture or system of something; (3) a set of states
and processes that constitute a certain phys-
ical, chemical, or other phenomenon (Koval-
ova, Kovryha, 2005). Thus, in its most general
sense, a mechanism is a system of interrelated
elements, arranged according to certain prin-
ciples and functioning toward a common goal.
The primary characteristic of a mechanism is
its dynamic nature. That is why mechanisms
are most often discussed in technical contexts,
denoting devices or machines. However, it
would be incorrect to limit this category exclu-
sively to material objects.

The legal nature of a mechanism was ana-
lyzed by O.0. Semchyk, who concluded that
this category is of a generalizing nature, describ-
ing a specific system of legal instruments used to
implement law as a whole and the requirements
of legal norms (Semchyk, 2009). S.S. Lukash
emphasizes in his works that the legal mech-
anism is a system of legal tools designed to
optimally organize various aspects of social life
and is instrumental in nature (Drozd, 2016).

Some scholars equate the legal mechanism
with the mechanism of legal regulation. For
example, Y.O. Holikova holds the view that
"by a mechanism, we mean a system of specific
elements that are interconnected and share
a common goal. From this, we can conclude
that any mechanism has an internally organized

structure, the elements of which are interre-
lated and subordinated to one another. When
we consider a mechanism from the perspective
of legal science, we observe the general mech-
anism of legal regulation, which also has its
own structure.” According to her, the mech-
anism of legal regulation is a system of legal
tools that influence social relations for the pur-
pose of regulation, enforcement, etc. The main
objective of the legal regulation mechanism
is to organize and satisfy the needs and inter-
ests of subjects. This is achieved through legal
instruments of influence that share a com-
mon goal — the effectiveness and efliciency
of the mechanism’s operation. The components
of the legal regulation mechanism, according to
the author, include: (1) legal norms establishing
behavioral rules; (2) legal relations as a real-life
element of law; (3) acts of exercising legal rights
and obligations, i.e., the actual behavior of sub-
jects in legal relations (Holikova, 2012).

At the same time, L.V. Yarmola challenges
this view. He defines the legal mechanism for
ensuring human rights in Ukraine as a system
of effective legal means (guarantees) for the real-
ization, protection, and safeguarding of human
rights enshrined in legal acts and other sources
of law, as well as the means through which
a person’s legal awareness is formed. In his view,
the mechanism for ensuring human rights con-
sists of the following elements: (1) national leg-
islation (including ratified international treaties
as part of it), which proclaims human rights; (2)
a mechanism for forming legal awareness; (3)
a legal mechanism for the realization of human
rights; (4) a legal mechanism for the protec-
tion of human rights; (5) a legal mechanism for
the defense of human rights. He further notes
that the mechanism for forming legal awareness
includes tools by which a person’s consciousness
is "filled" with a system of concepts, views, per-
ceptions, emotions, and feelings regarding nat-
ural law and existing, past, or desired law. The
legal mechanism for the realization of human
rights includes legal tools aimed at implement-
ing these rights in practice. The legal mecha-
nism for the protection of human rights func-
tions when the rights have not yet been violated
and all tools are directed at preventing such
violations. The legal mechanism for the defense
of human rights, in his view, encompasses a set
of legal guarantees through which violations are
stopped, obstacles to realization are removed,
and the possibilities of a person are restored,
recognized, or reaffirmed (Iarmol, 2021).

There is also considerable scholarly debate
among administrative law experts regarding
the interpretation of the term mechanism, which
is frequently used in conjunction with various
phenomena, though it lacks a precise definition.
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For instance, V.V. Myrhorod-Karpova defines
the administrative and legal mechanism for
ensuring control over international finances
as an interrelated and interdependent system
of measures and tools implemented by public
authorities and local self-government bodies,
in the manner and within the limits established
by administrative and legal norms, aimed at cre-
ating all necessary conditions for the effective
exercise of control over international finances
(Myrhorod-Karpova, 2018).

3. Administrative and Legal Mechanism
of State—Public Interaction in the Implemen-
tation of the State Anti-Corruption Program in
Accordance with the Anti-Corruption Strategy

The administrative and legal mechanism
of interaction between the state and the public
in modern Ukraine is defined by A. Mykolai-
ets as a system of interconnected elements,
based on administrative and legal requirements
and formed through the use of administrative
and legal tools. This system includes admin-
istrative and legal means that ensure the legal
consolidation, protection, and safeguarding
of interaction between the state and the public.
It facilitates effective and systematic mutual
connection between these actors, establishes
continuous communication, identifies public
needs—which guide public administration—
and enables the pooling of shared resources
to address tasks of general social importance
(Mykolaiets, 2021).

S.V.Sirkointerprets the mechanism of admin-
istrative and legal support for volunteer activ-
ities as a process of organizing social relations
arising in the field of volunteerism and as a sys-
tem of specific legal instruments through which
the state regulates the behavior of the actors
involved, thereby fulfilling its regulatory and pro-
tective functions to guarantee their rights, free-
doms, and legitimate interests. Reflecting on
the essence of this concept, the scholar arrives
at several conclusions: the mechanism of admin-
istrative and legal support for volunteer activity
can be viewed through the lens of the mechanism
of legal regulation, since it is one of the leading
categories in administrative law, used to effec-
tively influence the behavior of legal subjects.
It performs tasks closely related to the category
of legal support. This mechanism regulates all
social relations arising within the field of volun-
teer activity, and its main objective is the organ-
ization of all possible social relations in this area.
It is, by nature, a process—a directed movement
aimed at achieving a specific goal. Its distin-
guishing features are the range of participants
affected and the mode of their behavior. The
mechanism initially establishes the behavior
of certain participants by codifying it in legal
norms, and only afterward do these norms come
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into effect and begin to be implemented. Its main
goal is to establish specific legal foundations
that ensure the legitimate rights and interests
of the participants in these relations and serve
as a guarantee of public societal interests in this
area (Sirko, 2018).

Ya.V. Lazur defines the administrative
and legal mechanism for ensuring the rights
and freedoms of citizens in the sphere of public
administration as the activity of state and local
self-government bodies aimed at creating appro-
priate conditions for the realization, protection,
and defense of the rights and freedoms of citi-
zens from unlawful actions through the appli-
cation of material and procedural legal means
and methods (Lazur, 2011).

The above analysis allows us to conclude
that the legal mechanism, in its classical sense, is
an instrumental, complex construct consisting
of various elements of the legal system through
which the implementation of legal norms, insti-
tutions, legal phenomena, or legally significant
actions is ensured. This category illustrates how
exactly law influences social and legal relations
or how certain types of social activity are imple-
mented. In turn, the administrative and legal
mechanism is a sectoral type of legal mechanism,
differing in that its content consists of elements
of an administrative and legal nature, applied in
the context of public administration relations.
These are relations arising from the activities
of public authorities and local self-government
bodies in the process of carrying out their pub-
lic functions. An example is the activity of law
enforcement bodies in ensuring legal order
and security at local and national levels. This
mechanism shows how, and by what means—
through the lens of administrative law, its nor-
mative foundation, principles, methodology,
and other components—the functioning of state
bodies takes place.

4. Conclusion

In conclusion, it can be summarized that
the administrative and legal mechanism for
implementing the State Anti-Corruption Pro-
gram in accordance with the Anti-Corruption
Strategy within the activities of the Security
Service of Ukraine (SSU) represents a com-
plex of specialized legal elements that ensure
the regulation of socio-legal relations in
the sphere of the SSU’s internal administra-
tive activities. It also encompasses the neces-
sary range of procedures, measures, operations,
and actions aimed at achieving the objectives
set by the State Anti-Corruption Program,
the practical implementation of anti-corruption
policy in the work of the SSU, the upholding
and enforcement of legality in the functioning
of this body, and the strengthening of public
trust in it.
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TIOHSATTS AIMIHICTPATUBHO-TIPABOBOTO MEXAHI3MY PEAJIIBALL
JIEPKABHOI AHTUKOPYITIIIAHOI IIPOTPAMI 3 BUKOHAHHS )
AHTUKOPYIIIIIHOI CTPATEIT] B IISIbHOCTI CJIY 3KBH BE3IEKH YKPATHU

Anortauiga. Memoio CTatTi €: 3aIIPONOHYBATH aBTOPCbKE BU3HAUEHHS HOHATTS Q/[MiHICTPATHBHO-IIPABO-
BOTO MeXaHi3My peaJi3altii JiepsKaBHOi aHTHKOPYTIIHHOI TPOTpaMy 3 BAKOHAHHS AHTUKOPYIIITIHHOI cTpaTerii
B gistbHOCTI Cotysk01 Gesnieku Ykpainu. Pesyismamu. Y CTaTTi, CIMPAKUYUCH HA aHAJII3 HAYKOBKX TOTVISIIIB
BUECHMX I[0JI0 PO3YMIHHS TaKHUX MOHATD, SK «MEXaHi3M», <IIPAaBOBUIT MeXaHi3M» Ta <«a/IMiHiCTpaTHBHO-TIPa-
BOBHIT MEXaHi3M», 3alIPOTIOHOBAHO aBTOPChKE BI3HAYEHHS TIOHATTS /IMiHICTPATUBHO-TTPABOBOTO MEXaHI3MY
peautizarii Jiep:KaBHOI aHTUKOPYIIHHOI TPOrpaMy 3 BUKOHAHHS AHTUKOPYIIIIIHOI CTpaTerii B isIbHOCTI
Cury:x6u Oestieky Yipainu. BusHaueHo, 110 paBoBHil MEXaHi3M B KIACHYHOMY PO3YMIHHI — Tie iHCTPyMeH-
TaJIbHA, KOMILIEKCHA KOHCTPYKIIisE, SIKY CKJIQ/IAIOTh PI3HOMAHITHI €JIeMEHTH TIPABOBOI CHCTEMH, 32 JIOIIOMOTOI0
SIKUX 3a0€311e4yEThCs Peasli3allist IPABOBUX HOPM, IHCTUTYTIB, FOPUAMYHUX SBUIL a00 IOPUIMYHO-3HAUMMIX
niit. [lara KaTeropist MoKasye: sIKUM caMe YMHOM TIPABO BILUIMBAE Ha CYCITIILHO-TIPABOBI BITHOCKHM, a60 peaJti-
3YI0TbCA Ti YK IHIII BUJIU CYCIIUIBHOIL AiIbHOCTI. B cBOIO uepry agMiHicTpaTHBHO-IPABOBUI MEXAHI3M € Tajy-
3eBUM PIZHOBHM/IOM IIPABOBOTO 3 TI€IO BIIMIHHICTIO, 110 OTO 3MIiCT CKJIaIAIOTDh €JIeMEHTH a/IMiHICTpaTHBHO-
[PABOBOTO XaPAKTEPY, SIKi 3aCTOCOBYIOThCSI B KOHTEKCTI BIIHOCUH TyOsiuHOro ynpasints. [le BigHOCHHH,
1110 BUHUKAIOTD 3 JIiSTIbHOCT] OPTaHiB JIepyKaBHOI B/ 1 MiCIIEBOTO CAMOBPS/LYBaHHS B IIPOIeC BUKOHAHHS
Humu myGsiuHnxX yHKIii [IPUKIaI0M € AisIbHICTh IIPABOOXOPOHHIX OPTaHiB 1I0/10 3a0€31eYeHHsI IIPABOBO-
TO TIOPSIZIKY, OE3MEKN JIOKAILHOTO Ta HAIIOHAIBHOTO MaciiTaly, Tomo. Jlanuii MexaHi3M MOKa3ye, 32 PAXYHOK
4OTO, Ta SIK 3 TOYKH 30y /IMiHICTPATHBHOTO IPaBa, 10T0 HOPMATUBHOTO TI/ITPYHTS, IPHHIINIIIB, METOOJIOTI
Ta {HIINX eJIeMEHTIB BiIOyBa€ThCst (DYHKITIOHYBAHHSI JepPKaBHIX OpraiB. Bucnoexu. 3po6ieHo BICHOBOK,
IO /IMiHICTPATUBHO-TIPABOBII MeXaHi3M peai3aliil JiepsKaBHOI aHTUKOPYIIIIHHOI TIPOrpamMu 3 BUKOHAHHS
AnturopymiiiiHoi ctparerii B mistibrocti Corysk6u 6e3rexn YKpaiiu, MPeCTaBIse co00I0 KOMILIEKC CIIelli-
AJILHIX TTPABOBHX €JIEMEHTIB, SIKi 3a0€3MeUYI0Th YIOPSIKYBAHHSI CYCIIIBHO-TTPABOBUX BiIHOCHH B chepi BHY-
TpilHbO-aaMiHicTpaTuBHOI AistibHocTi CoryskOn Gesnexy Ykpaitu, a TaKoK MPOBEACHHsT HeOOXiHOro KoJia
TIPOTIE/TYP, 3aXO/IiB, OTepattiil Ta /il i3 BUKOHAHHS MTOCTABIEHNX JEeP/KABHOIO AaHTUKOPYHIIIFHOIO TIPOTPaMoIo
IiJTel, IPaKTHYHE BTiJIEHHS aHTUKOPYIIIIIHOI TTosiiTiKH B po6oTi CrysKOH, MATPUMKY 1 3a6e31edeHHsT 3aK0H-
HOCTI /IiS/IBHOCTI 11bOT0 OPramy Ta MiZIBUIEHHS J0BiPU HACEJICHHS HbOTO.

KiouoBi ciioBa: 1paBoBuil MexaHi3M, a/IMiHiCTPATHBHO-TIPABOBHIl MeXaHi3M, aHTUKOPYIIiiiHA MPO-
rpama, AuTukopymiiiina crpareris, Ciysk6a 6estekn YKpainu.
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SPECIFIC FEATURES OF INTERROGATION

OF SUSPECTS DURING INVESTIGATION

OF CRIMES COMMITTED BY TRANSNATIONAL
ORGANISED CRIMINAL GROUPS

Abstract. Purpose. The purpose of the article is to study the specific features of interrogation
of suspects during investigation of crimes committed by transnational organised criminal groups.
Results. The article studies some aspects of investigation of crimes committed by transnational
organised criminal groups. Based on the literature review, the tactical features of interrogation are
formulated and characterised. The author emphasises that interrogation is an extremely complex
investigative (search) action with regard to the tactics of its conduct. This is because the authorised
person in most cases has considerably less information than the interrogated person. In addition, it
should be noted that members of transnational organised criminal groups commit a variety of crimes,
but they are mostly violent or related to the illegal trafficking of various objects (weapons, ammuni-
tion, chemicals, drugs). On the other hand, interrogation as a means of ensuring the criminal process
will provide an opportunity to record the testimony of the interrogated person. It should also be
noted that the investigative (search) action under study is the most informative and widespread
in criminal proceedings. Conclusions. The investigative situations arising during its conduct are
highlighted. The analysis of the questionnaire survey of law enforcement officers enables to iden-
tify the interrogation tactics which they consider to be the most optimal during the investigation
of the category of unlawful acts under study, such as to: establish psychological contact; to give
evidence in the form of a free narrative; ask different categories of questions; create an impression
of the authorised person's awareness; apply different interrogation paces; use video recording; observe
the person's non-verbal information; create or relieve tension; conceal the limits of the authorised
person's awareness; present material evidence or materials of criminal proceedings.

Keywords: transnational organised criminal group, criminal offences, suspect, investigation,
investigative (search) actions, investigation planning, interrogation, tactics.

1. Introduction

Interrogation is an extremely complex
investigative (search) action with regard
to the tactics of its conduct. This is because
the authorised person in most cases has consid-
erably less information than the interrogated
person. In addition, it should be noted that
members of transnational organised criminal
groups commit a variety of crimes, but they are
mostly violent or related to the illegal traffick-
ing of various objects (weapons, ammunition,
chemicals, drugs). On the other hand, inter-
rogation as a means of ensuring the criminal
process will provide an opportunity to record
the testimony of the interrogated person. It
should also be noted that the investigative
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(search) action under study is the most inform-
ative and widespread in criminal proceedings.
Considering the above, it became necessary to
study this issue.

The following national and foreign scholars
who have focused their research on the develop-
ment of certain tactical aspects of the interroga-
tion should be noted: V.P. Bakhin, V.D. Bernaz,
P.D. Bilenchuk, V.K. Veselskyi, A.F. Volobuiey,
M.V. Danshin, M.M. Yefimov, V.S. Kuz-
michov, V.H. Lukashevych, B.Ye. Luki-
anchykov, Ye.D. Lukianchykov, S.Yu. Petriaiev,
S.M. Stakhivskyi, M.V. Saltevskyi, V.M. Ter-
tyshnyk, K.O. Chaplynskyi, V.Y. Shepitko,
M.O. Yankovyi et al. In addition, our study is
based on a comprehensive approach to formu-
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lating the general principles of implementation
of this procedural action, considering interna-
tional practice and current trends.

The purpose of the article is to study the spe-
cific features of interrogation of suspects during
investigation of crimes committed by transna-
tional organised criminal groups.

2. General theoretical features of interro-
gation as an investigative (search) action

To begin with, S.V. Kobets argues that
“..interrogation is one of the most effective
and widespread investigative (search) actions,
which is a source of formation of crucial evi-
dence in criminal proceedings — testimony.
Almost no criminal investigation is carried out
without this investigative action. The necessity
and importance of effective interrogation during
the investigation of a threat or violence against
a law enforcement officer is also quite obvious
and is confirmed by both the results of the study
of the practice of investigating this criminal
offence and the research of other scholars. More-
over, interrogations within the investigated
proceedings are characterised by certain specif-
ics, primarily due to the fact that a law enforce-
ment officer acts as a participant in a criminal
event, which in turn affects the tactical features
of this investigative action” (Kobets, 2022).
According to K.O. Chaplynskyi, interrogation
tactics means “...a set of forensic recommenda-
tions based on procedural provisions that deter-
mine the most appropriate methods and tech-
niques for establishing psychological contact
with the interrogated person, assisting him/her
in recreating the event, methods and techniques
of lawful psychological influence to obtain
truthful testimony relevant to the detection
and investigation of crimes” (Chaplynskyi,
2009). It is evident that forensic scientists have
clearly indicated the conditions for the use
of tactics: necessity, promptness and legality.

In other words, tactics are used during
interrogation to investigate various circum-
stances of an unlawful act. Such tactics may be
required, among other things, due to conflict sit-
uations that may arise during the performance
of the said procedural action. In most cases,
they arise during the interrogation of a suspect.

Furthermore, A. Ploskonos notes that
the analysis of investigative and judicial prac-
tice reveals the following tactics of interroga-
tion of members of organised criminal groups
and criminal organisations. The author explains
their significance by the rather frequent occur-
rence of facts of counteraction to the investi-
gation. The most typical signs of countering
the investigation, which occur during interro-
gation, are as follows: “...the refusal of an OCG
member to testify with reference to Article 63
of the Constitution of Ukraine and the argu-

mentation that ‘a person is not responsible for
refusing to testify or explain himself, family
members or close relatives, whose circle is deter-
mined by law’” (Constitution of Ukraine, 1996);
refusal to testify during the pre-trial investi-
gation, explaining their decision by ‘fictitious’
distrust in the officer of the investigative unit
conducting the investigation or the operative
providing operational support to the criminal
proceedings, and their subsequent intention to
testify only during the trial; fear of OCG mem-
bers, who were at the lowest level in the hier-
archy of the group, to testify, explaining such
a decision by the possibility of real revenge
from the leaders of the criminal organisation;
the existence of a ‘conditionally legal” exchange
of information between members of the group
who are in custody with accomplices who have
not been identified in the course of the inves-
tigation or whose involvement in the commis-
sion of a criminal offence has not been proven;
the existence of coercion of witnesses (victims)
to refuse to testify about criminal activity, to
conceal or distort certain facts, through bribery
or intimidation” (Ploskonos, 2020).

In addition, according to part 4 of Art. 224
of the CPC of Ukraine “... a person has the right
not to answer questions about those circum-
stances, the provision of which is expressly pro-
hibited by law (confession, medical confidenti-
ality, professional secrecy of a defence counsel,
secrecy of a meeting room, etc.) or which may
give rise to suspicion, accusation of committing
a criminal offence by him/her, close relatives or
family members, as well as about officials per-
forming covert investigative (search) actions
and persons who confidentially cooperate with
pre-trial investigation authorities” (Criminal
Procedural Code of Ukraine, 2012).

Therefore, we have identified the investi-
gative situations that arise during the interro-
gation of suspects in this category of unlawful
acts, such as:

— The suspect voluntarily provides informa-
tion about the circumstances of the offence, no
conflict situation exists (15 %);

— The suspect voluntarily does not fully
provide information about the circumstances
of the offence (19 per cent) due to fear of retal-
iation from other members of the organised
criminal group (37 per cent), dependence on
the leader of the organised criminal group (29
per cent), interest in the outcome of the crimi-
nal proceedings (25 per cent), or other circum-
stances (9 %);

— The suspect is unwilling to provide truth-
ful and complete information — the presence
of a conflict situation (29%);

— The suspect completely refuses to commu-
nicate with authorised persons (18 %).
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3. Tactics of interrogation

With regard to the identification of spe-
cific tactics used to resolve the above conflict
situations of interrogation, V.O. Konovalova
and V.Yu. Shepitko argue that the most optimal
for establishing false testimony during inter-
rogations of different categories of persons are
the following: to establish psychological con-
tact; to ask questions (additional, detailed, clari-
fying); to present material evidence and demon-
strate various case materials (in particular,
the protocol of the scene inspection, protocols
of interrogations of other persons, expert opin-
ions, protocol of the investigative experiment)
(Konovalova, Shepitko, 2008).

According to V.K. Veselskyi, “...the working
stage of interrogation consists of four stages:
establishment of psychological contact; free
narration; asking questions; familiarisation
of the interrogated person with the protocol
and recording of testimony” (Piaskovskyi,
2020).

K.O. Chaplynskyi expediently adds the fol-
lowing tactics to the above listed tactics: to pres-
ent testimony in the form of a free narrative; to
create an idea of the investigator's awareness; to
use different interrogation pace (forced, slow or
mixed) (Chaplynskyi, 2008).

According to Ye.V. Priakhin, “...at the work-
ing stage of interrogation, the most effective
tactics are used to obtain full and objective
(truthful) testimony. Common tactics used dur-
ing interrogation are: to establish communica-
tion contact; to present testimony in the form
of a ‘free story’; to ask questions; to present evi-
dence; to bring to light what has been forgotten
in the memory of the interrogated person” (Pri-
akhin, 2016).

The analysis of the questionnaire survey
of law enforcement officers allowed us to identify
the interrogation tactics that they consider to be
the most optimal when investigating the cate-
gory of unlawful acts under study, such as to:

— Establish communication contact -
100 %;

— Present testimony in the form of a free
narrative — 100 %;

— Ask questions of different categories —
100 %;

— Create an idea of the awareness
of an authorised person— 29 %;

— Use different interrogation paces — 45%;

— Use video recording — 67 %;

— Observe a person's non-verbal informa-
tion — 71 per cent;

— Create or relieve tension — 28 %;

— Conceal the limits of the authorised per-
son's knowledge — 31 %;

— Present material evidence or materials
of criminal proceedings — 54 %.
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We will study some of them. For exam-
ple, the establishment of psychological con-
tact has been described by a group of scholars
(B.Ye. Lukianchykov, Ye.D. Lukianchykov,
S.Yu. Petriaiev) as “...the most favourable psy-
chological “atmosphere” of interrogation, which
helps interaction and relationships between its
participants, it is a certain “mood” for commu-
nication. It is always bilateral, and its estab-
lishment and maintenance depend on both
the investigator and the interrogated, although
the initiative should belong to the investigator.
There is a two-way contact in which the inter-
rogated person feels that he or she is of some
interest to the investigator. To establish psy-
chological contact, the investigator must have
knowledge of the psychology of the interrogated
person. He or she must be aware of the individ-
ual psychological characteristics, typological
qualities, mental state at the time of interroga-
tion, life experience, etc.” (Lukianchykov, Luki-
anchykov, Petriaiev, 2017).

We also consider relevant the position
of a group of criminalists (V.O. Konovalova
and V.Yu. Shepitko) who argue that “..psy-
chological contact is the most favourable psy-
chological atmosphere of interrogation, which
positively affects the interaction and relations
between participants, a certain attitude to com-
munication. Psychological contact during inter-
rogation involves two possible levels of contact:
1) when the interrogated person wishes to tes-
tify; 2) when the interrogated person is forced
to do so. Such contact may increase or decrease,
and may suddenly appear and disappear. Psy-
chological contact is always bilateral, and its
establishment and maintenance depend on both
the investigator (judge) and the interrogated
person, although the initiative should come
from the investigator. There is a two-way con-
tact in which the interrogated person feels that
he or she is of some interest to the investigator.
To establish psychological contact, the investi-
gator must have knowledge of the psychology
of the interrogated person. He or she must take
into account the individual psychological char-
acteristics, typological qualities, mental state
at the time of interrogation, life experience, etc.”
(Konovalova, Shepitko, 2008).

According to S. Safronov, “...during interro-
gation, the flow of information can be divided
into verbal (evidence communicated through
speech) and non-verbal (evidence perceived
and transmitted through non-verbal means,
such as body movements, facial expressions,
gestures, etc.)” (Safronov, 2001). With regard
to non-verbal communication, it should be
noted that it increases the amount of informa-
tion received during communication. However,
it cannot be accepted in court as real evidence.
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According to V.K. Veselskyi, the authorised
person “..offers the interrogated person to tell
everything known about the criminal offence. A
free narrative implies that the person presents
the facts known to him/her in the sequence
recommended by the investigator or chosen
by him/her. This stage of interrogation is nec-
essary for the following reasons: the investiga-
tor does not always have an idea of what data
and to what extent the interrogated person has.
During a free narrative, he or she can provide
important information, the nature and exist-
ence of which the investigator did not even
anticipate; the presentation of certain informa-
tion by the interrogated person in a convenient
sequence facilitates their recall, contributes to
a more complete reproduction; a free narrative
helps the investigator form a more complete
and correct picture of the interrogated person's
relationship with other persons in criminal pro-
ceedings, the line of conduct chosen by him or
her, and the degree of his or her actual aware-
ness” (Piaskovskyi, 2020).

Furthermore, P.Ya. Minka and K.O. Chap-
lynskyi emphasise that after establishing psy-
chological contact, members of criminal groups
begin to give testimony in the form of a free
narrative. According to the authors, this tac-
tic is based on the fact that in cases where
members of criminal groups do not evade
testimony and do not oppose the investi-
gation, they are asked to provide all known
information about the criminal activities
of the group. According to the researchers, “..
the use of this technique allows the investigator
to study the identity of the offender, to identify
the degree of his awareness of the circumstances
of the case and to obtain information about facts
that were unknown to the investigator. In cases
where members of criminal groups give false
testimony, go beyond the scope of the question
or try to confuse the investigation, it is advisa-
ble to narrow the subject of the free narrative
and offer to talk about other circumstances that
are already known to the investigator or veri-
fied operationally during the investigation. This
tactic is called splitting the subject of the free
statement” (Minka, Chaplynskyi, 2007).

4. Conclusions

To sum up, interrogation of suspects is
a mandatory investigative (search) action in
the investigation of crimes committed by trans-
national organised criminal groups. The inves-
tigative situations arising during its conduct
are highlighted. The analysis of the question-
naire survey of law enforcement officers ena-
bles to identify the interrogation tactics which
they consider to be the most optimal during
the investigation of the category of unlawful
acts under study, such as to: establish psycholog-

ical contact; give evidence in the form of a free
narrative; ask different categories of questions;
create an impression of the authorised per-
son's awareness; apply different interrogation
paces; use video recording; observe the person's
non-verbal information; create or relieve ten-
sion; conceal the limits of the authorised per-
son's awareness; present material evidence or
materials of criminal proceedings.
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260-265 [In Ukrainian]. zlochynu [The tactics of carrying out will be com-

Priakhin, Ye.V. (2016). Kryminalistyka [Foren- pleted to establish the subjective side of the evil].
sics]. Lviv: LvDUVS [In Ukrainian]. Pravo Ukrainy, 5, 50-52 [In Ukrainian].
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OCOBJNBOCTI NPOBEAEHHA JOIUTY HIJO3PIOBAHUX I YAC
PO3C/IIAYBAHH 3JI0YHUHIB, YAMHEHUX TPAHCHAIIOHAJIBDHUMUA
OPTAHI3SOBAHUMMU 3JIOYNMHHNUMU YIPYIIOBAHHAMUN

Awuorauisi. Memoro crarti € 10C/IKeHHsT 0cO0IMBOCTEN TIPOBEACHHS IOTIUTY T1i03PIOBAHIX IIi]] Yac
PO3CJIiIyBaHHS 3JI0YMHIB, BANHEHUX TPAHCHAIIOHAIBHUMHI OPraHi30BaHNMMU 3JI0YMHHUME YTPYHOBAHHS-
M. Pesyavmamu. Haykosa crarTs npucBsdena J0CA/UKEHHIO JeSIKIX aCTeKTiB PO3CIilyBaHHS 3J104H-
HiB, BANHIOBAHWUX TPAHCHAIIOHATHHUMHI OPTaHi30BAHUMH 3JI0YMHHNME yTrpyToBanHamu. Ha ocHoBsi onpa-
IIOBAHHST HAYKOBOI JliTeparypu chopMyJIbOBaHi Ta OXapaKTepU30BaHi TAKTIYHI 0COOIMBOCTI IPOBEIEHHST
JI0TINTY. ABTOp aKIIEHTYE yBary Ha TOMY, [0 JIOIMHUT € HaJ3BUYANHO CKJIAJIHOIO CJIi4010 (PO3IIYKOBOIO)
€0 3 OIVIsIALY HA TAKTUKY HOTO MPoBe/IeHHsL. Lle I0sICHIOEThCST TUM, 1110 YIIOBHOBaKeHa 0c00a y O1IbIIocTi
BUIA/KIB Ma€ Habarato MeHIIMiA 06’eM BiflomMocTell Ha BiaMiny Bix mormTyBaroro. Kpim Toro, ciij Bkasa-
TH, 110 YYaCHUKN TPAHCHAIIOHATILHUX OPTaHi30BaHUX 3JI04MHHUX YIPYNOBaHb BUMHIOOTH PI3HOMAHITHI
3JIOUMHH, aJie TIePEBAKEHO BOHU MAIOTh HACUJIbHUI[BKUI XapaKTep uM MOB’s3aHi 3 HE3aKOHHUM 00iroM
pisHOMaHiTHUX 00’€KTiB (36poi, Goenpunacis, XiMiYHIX PEYOBHMH, HAPKOTHYHKUX 3ac00iB). B cBoIo uep-
Ty, JIOMHUT 5K 3aci6 3a0e3medeH s KPUMIHAIBHOTO MPOIECY HAZACTh MOKJIMBICTD 3aiKCyBaTH MOKA3aH-
Hst tonuTyBaHoi ocobu. Takoxk HeoOXIHO BiAMITHTH, 1110 AOCHIKYBaHa cifua (PO3LIYKOBA) Jis € Hail-
6isb1T iH(OPMATHBHOIO i TOMKPEHOIO B KPUMIHAMBHOMY CYI0YUHCTBI. Bucnosxu. BuoxpemieHo ciiayi
CHUTYyaIlii, IKi BUHUKAIOTH ITi/l Yac HOTo MpoBefleHHs. AHATI3 aHKeTyBaHH MPAIiBHUKIB TPAaBOOXOPOHHNX
OpraHiB /03BOJIB BCTAHOBUTH TAKTHYHI IPUITOMH JIOTTHTY, SIKi BOHH BBAKAIOTh HANOLIBIT ONTUMATLHIMU
ITi/1 4ac po3CJIiLyBaHH JIOC/IIIZKYBaHOI KATeropii IPOTUIIPABHUX JIiTHb, SK-0T: BCTAHOBJICHHS ICUX0JIOT Y-
HOTO KOHTAKTY; HA/IaHHS CBiZYeHb Y (hOpMi BiTbHOI PO3MOBi/Ii; MOCTAHOBKA Pi3HNX KaTeTOpill 3alnTaHb;
CTBOPEHHSI YSIBJICHHS T1PO HAJIE)KHY MOIH(DOPMOBAHICTh YIIOBHOBAKEHOI 0COOH; 3aCTOCOBYBAHHS PI3HUX
TEMIIIB JIONUTY; BUKOPMCTAHHS BiJIEO3AINCY; CIOCTEPEKEHHsI 3a HeBepOaibHOW iH(bOpMaIien ocodu;
CTBOPEHHsI 200 TPUITMHEHHS HAMPYTH; TPUXOBYBAHHS MEK MOIH(MOPMOBAHOCTI YIOBHOBAKEHOI 0COOH;
Hpe ABJICHHS PeYOBUX J0Ka3iB ab0 MaTepiaiiB KPUMiHATBHOTO TIPOBA/I/KEHH.

KimouoBi cioBa: TpancHaifionajibie opraiizoBane 3J04UHHe YIPYNOBAHHS, KPUMiHAIbHI TIPABOTIO-
PYIIEHHS, Ti03pIOBAaHNH, PO3CTIIYBaHHS, CiAdi (PO3IIYKOBI) fii, MIAHyBaHHS PO3CTiyBaHHS, AOMNUT,
TaKTUYHUHN IPUHOM.
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CRIMINAL LAW MEASURES TO COMBAT
COLLABORATION DURING THE ARMED CONFLICT

Abstract. Purpose. The purpose of the article is to analyse thoroughly the criminal law measures
to counteract collaboration activities in the context of armed conflict. A special focus is made on
the development of an effective regulatory mechanism for this issue, given the urgency of protecting
Ukraine's national security. The study is aimed at systematising existing legal approaches and identifying
optimal solutions for improving Ukrainian legislation. Results. The article examines the phenomenon
of collaboration as a multifaceted socio-political phenomenon that has become particularly relevant in
the context of the armed conflict in Ukraine after the full-scale invasion of Russia in 2022. The nature,
motives and consequences of collaboration are analysed, and its impact on national security, sovereignty
and territorial integrity of the state is determined. An emphasis is placed on the criminal law regulatory
framework for this phenomenon, in particular, the introduction of Article 111-1 ‘Collaboration Activities’
to the Criminal Code of Ukraine, and the main challenges in its practical application are considered. The
text emphasises the need to develop a comprehensive strategy to combat collaborationism, combining
legal, social, educational and technological measures. The importance of preventing criminal offences
through legal education, social programmes for vulnerable groups, and the integration of law enforcement
and social services is underlined. The potential of using modern technologies for threat monitoring,
digital control and improving the effectiveness of law enforcement is considered. The role of international
cooperation in counteracting this phenomenon, including the exchange of experience and implementation
of best international practices, is analysed separately. Conclusions. The recommendations for improvement
of the current legislation and law enforcement mechanisms with a view to increasing the effectiveness
of combating collaboration both during the war and in the post-war period are proposed. The key areas
of prevention of criminal offences are identified, including information security, prevention of propaganda,
legal education and social reintegration of persons prone to offences.

Key words: collaborationism, collaboration, national security, armed conflict, criminal law regulatory
framework, crime prevention, social programmes, legal education, information security, international
cooperation, Ukrainian legislation, Article 111-1 of the Criminal Code of Ukraine, hybrid warfare.

1. Introduction pier, but also providing support to their popula-

After the full-scale invasion of Ukraine by
the Russian Federation, it has become necessary
not only to properly investigate military crimi-
nal offences, where investigative practice is not
yet sufficiently developed, but also to deeply
understand the phenomenon of voluntary coop-
eration between citizens and representatives
of the occupying country. As a result, this coop-
eration, which benefits the aggressor and harms
the homeland, is a complex socio-political
phenomenon that requires detailed study. The
study of collaborationism is relevant for any
state whose territory has been or remains occu-
pied, as such countries face the task of not only
identifying cases of collaboration with the occu-

© V. Luhovyi,2024

tion. It is important to understand the nature,
causes, motives and consequences of collabora-
tion in order to ensure fair punishment of those
who collaborate with the enemy both during
and after the war.

Modern science interprets collaboration-
ism as a complex psychosocial phenomenon
that manifests itself in voluntary cooperation,
especially if it is ideologically motivated, with
the enemy in various spheres of public life. The
result of such activities is a threat to national
security, encroachment on the sovereignty, ter-
ritorial integrity, constitutional order and other
interests of the state. In the context of the ongo-
ing war and the occupation of certain territories
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of Ukraine, many citizens remain in a difficult
situation. Some of them were forced to flee their
homes, but a significant number of Ukraini-
ans remain in the occupied territories, often
becoming hostages of the situation. Unfortu-
nately, among them are those who, from the first
days of the occupation, sided with the enemy
and took the position of a collaborator.

Collaborationism is studied as a multifaceted
socio-political phenomenon that arises as a result
of interaction between the occupiers and the local
population. It can be seen as a form of coopera-
tion that can be both voluntary and forced. This
cooperation covers various sectors: political,
military, economic, domestic, socio-cultural, etc.
An important aspect of the study is to find out
the motives behind such actions and to develop
measures to combat this phenomenon.

In Ukraine, the issue of collaboration has
gained particular importance due to the contin-
uation of Russian aggression and the temporary
occupation of part of the sovereign territory.
The outbreak of war has a hybrid character,
which adds to the complexity of identifying
and qualifying cases of collaboration. There-
fore, the study of this phenomenon in the cur-
rent Ukrainian realities is not only important,
but also necessary both from a theoretical point
of view and for practical application. Specifi-
cally, this applies to measures to counteract col-
laborationism during active armed conflict, as
well as in the post-war period.

The purpose of the article is to analyse thor-
oughly the criminal law measures to counteract
collaboration activities in the context of armed
conflict. A special focus is made on the devel-
opment of an effective regulatory mechanism
for this issue, given the urgency of protecting
Ukraine's national security. The study is aimed
at systematising existing legal approaches
and identifying optimal solutions for improving
Ukrainian legislation.

A number of scholars have studied the indi-
vidual components of the phenomenon of col-
laboration. Among the most well-known names
are the following: M. Akimov, V. Berezniak,
I. Berdnik, M. Bondarenko, L. Brych, S. Vorobei,
V. Hatseliuk, M. Holovko, O. Holovkin,
N. Hunko, O. Illarionov, O. Kravchuk, V. Kubal-
skyi, V. Kubalskyi, V. Kuznetsov, S. Lykhova,
O. Matiushenko, V. Navrotskyi, A. Politova,
M. Rubashchenko, M. Syiploki, N. Stefaniv,
V. Shablystyi, S. Shevchenko, O. Yunin and oth-
ers. Their research was based on the identifica-
tion of certain criminal law aspects of collabora-
tion, especially in the context of armed conflict.
However, the issue of defining a comprehensive
strategy aimed at developing effective strate-
gies to combat collaborationism and improving
the current legislation remains open.
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2.  Collaborative  activities
the armed conflict

With the outbreak of the hybrid war in
2014, and later the full-scale invasion of Ukraine
by the russian federation in 2022, the issue
of collaboration in the occupied territories
of our country arose. That is why, in March 2022,
the Law of Ukraine 2108-IX of March 03, 2022
“On Amendments to Certain Legislative Acts
of Ukraine Regarding the Establishment of Crim-
inal Liability for Collaborative Activities” came
into force (Law of Ukraine On Amendments to
Certain Legislative Acts of Ukraine Regarding
the Establishment of Criminal Liability for Col-
laborative Activities, 2022), which established
criminal liability for collaboration. In accord-
ance with this law, Article 111-1 ‘Collaboration
Activities’ was added to the Criminal Code
of Ukraine (hereinafter - the CCU) (Criminal
Code of Ukraine, 2001).

Therefore, when studying this phenome-
non, the etymology of the words ‘collaboration’
and ‘collaborationism’ cannot be ignored. Col-
laborationism in international law, according to
Yevhen Pysmenskyi, means cooperation with
the enemy, especially in the occupied territory.
Any form of such cooperation is regarded as
treason against the state (Pysmenskyi, 2020).
The researcher points to the possibility of a legal
conflict if the concepts of ‘treason’ and ‘cooper-
ation with the occupier’ are distinguished. On
the other hand, O. Holovkin and I. Skazko con-
sider collaborationism as intentional actions
aimed at harming the sovereignty or security
of Ukraine. These actions may include par-
ticipation in illegal organisations in the occu-
pied territories or performing administrative
functions under the control of the aggressor
(Holovkin, Skazko, 2017). In addition, the con-
cept of “collaboration” has a broader meaning
than the traditional historical interpretation
of the term “collaborationism,” as it covers
various forms of criminal cooperation. Current
Ukrainian legislation considers collaboration
as a serious offence, which includes both active
support of the occupying power and forced par-
ticipation due to personal interests or threats. In
terms of terminology, it is important to consider
the complexity and context of such actions,
which leads to the use of the broader concept
of “collaboration” in Ukrainian criminal law. In
the current context of the war with Russia, col-
laborationism manifests itself in various forms,
including participation in illegal referendums,
propaganda campaigns, transfer of resources to
the enemy or holding positions in occupation
authorities. Therefore, the legal definition of this
phenomenon should be as clear and flexible as
possible to cover all manifestations of criminal
activities in the context of armed conflict. As
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Fig. 1 Number of recorded criminal offences in the reporting period
under Article 111-1 of the CC of Ukraine
January-December 2022 January-December 2023 January-October 2024
= Totality of criminal offences under Article 111-1 of the CC of Ukraine

= Misdemeanours (parts 1, 2 of Art. 111-1)
= Offences (parts 3, 4, 5, 6 of Art. 111-1)

aresult, after the enactment of this article, crim-
inal proceedings on the facts of committing such
a criminal offence were registered in the first
days. This is confirmed by the statistics on reg-
istered criminal offences and the results of their
pre-trial investigation, which is available on
the official website of the Prosecutor General, in
relation to the registered criminal proceedings
on the fact of collaboration.

The statistics reveal a decrease in
the number of recorded criminal offences under
Art. 111-1 of the CC of Ukraine over the past
3 years, which is not a positive indicator, since
due to a number of factors, the criminal offence
under study acquires signs of latency. In addi-
tion, the decrease in the number of registered
criminal offences under Art. 111-1 of the Crim-
inal Code of Ukraine (“Collaboration”) may be
due to several main factors:

1. Difficulty in distinguishing between
the elements of a criminal offence and the need
to accurately qualify the actions of suspects.
Art. 111-1 of the CCU has many parts covering
different forms of collaboration, which require
detailed proof of all elements of a criminal offence.

2. Proceedings in absentia (in the absence
of the accused) sometimes lead to insufficient
protection of the defence's rights, which may
affect the number of completed cases. There are
difficulties with the evidence base, especially
when the accused is outside Ukraine.

3. Frequently, the actions of suspects may
fall under other articles of the CCU (e.g,

Article 111 of the CCU “Treason”), which
creates competition between the provisions
and reduces the number of recorded criminal
offences under Article 111-1 of the CCU.

4. Sometimes, actions that initially appear
to be collaborative activities may, after further
investigation, be classified as other offences or
not constitute a criminal offence at all. There
may also be political pressure to ‘demonstrate’
the performance of law enforcement bodies,
which affects the recording of cases.

5. The ambiguity of the definition of “tem-
porarily occupied territories” and their sta-
tus at different times also affects the statistics
of offences due to the physical impossibility
of conducting pre-trial investigations in such
territories.

Therefore, the decrease in the number
of recorded criminal offences is related not only
to the decrease in the number of cases of collab-
oration, but also to legal, procedural and social
factors.

3. Prevention and prophylaxis of criminal
offences related to collaboration

The current situation demonstrates that
collaboration can take a variety of forms,
while acquiring new features. The most com-
mon ones include participation in hostili-
ties on the side of the aggressor state, public
calls for support of the aggressor, propaganda
of the occupation authorities, organisation
and holding of illegal referendums, work in
occupation administrations, transfer of mate-
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rial or non-material resources to the occupa-
tion forces, cooperation with the military or
intelligence agencies of the aggressor, creation
or support of illegal armed groups, economic
cooperation with the occupiers, providing infor-
mation to the enemy, holding senior positions
in enterprises or structures under the control
of the aggressor, participation in information
campaigns in favour of the occupation author-
ities, propaganda of the aggressor's ideas in
the media or educational institutions, persecu-
tion of the pro-Ukrainian population, organi-
sation of anti-Ukrainian rallies, administrative
activities in favour of the occupation author-
ities, violation of the rights of citizens under
the control of the aggressor. Given this diver-
sity of manifestations of collaborative activ-
ities, the issue of prevention and prophylaxis
of criminal offences comes to the fore (Yunin,
Berezniak, Shablystyi, Makashov, 2024).

Both the prevention and prophylaxis of crim-
inal offences are aimed at reducing crime, pro-
tecting public safety and creating conditions
for the stable development of society in both
peacetime and wartime. In peacetime, preventive
measures are focused on socio-economic aspects:
employment, educational programmes, and sup-
port for socially vulnerable groups. Legal educa-
tion of citizens plays a special role, raising their
awareness of the legal consequences of criminal
offences and ways to protect their rights.

Under martial law, the emphasis shifts to
protecting national security, combating crimes
against the foundations of national security,
criminal offences against peace, human secu-
rity and international law and order, military
criminal offences, etc. In such circumstances,
special attention is paid to information security
and the prevention of propaganda that pro-
motes hostile actions. Legislation is being tight-
ened and control over compliance with the law
is becoming stricter, including the introduction
of military tribunals and operational measures.

Conlflict prevention also includes work with
the population in the temporarily occupied ter-
ritories, where it is important to distinguish
between forced cooperation and deliberate collab-
oration. All measures are aimed at creating con-
ditions in which criminal activities become risky
and potential offenders understand the inevitabil-
ity of punishment. In general, comprehensive pre-
vention combines legal, social and moral and eth-
ical approaches, ensuring stability and protecting
the foundations of statehood.

It is believed that the prevention of criminal
offences is a set of measures aimed at creating
conditions that minimise the risks of criminal
behaviour and ensure compliance with legal
and social norms. The main goal of prevention
is to create a stable legal consciousness among
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citizens that meets the requirements of the cur-
rent legislation. This activity involves not only
combating criminal offences that have already
been committed, but also preventing potential
threats by creating conditions under which crim-
inal activity becomes unprofitable and danger-
ous. In peacetime, prevention focuses on social
programmes that promote the integration of vul-
nerable groups into society, improve education,
employment and social justice. Of particular
importance is legal education, allowing citizens
to understand the consequences of illegal actions
(Shablystyi, Berezniak, Katorkin, 2024).

The key functions of prevention are protec-
tive, educational, ideological and prognostic.
The protective function ensures the protec-
tion of public interests and social values from
unlawful encroachments. It involves the work
of law enforcement bodies and other state insti-
tutions that oversee compliance with the law
and respond promptly to potential threats. The
educational function focuses on building respect
for the law among citizens through educational
programmes and social campaigns. The main
emphasis is on persuasion rather than coercion,
which helps to prevent criminal behaviour by
fostering a law-abiding consciousness.

The ideological function is to formulate
the general ideological orientation of preven-
tive measures, ensure support for national inter-
ests and counteract anti-state propaganda. It
is especially important in times of martial law,
when there is a growing need to strengthen
national unity and counteract collaboration-
ism. Unfortunately, in the face of current chal-
lenges, the issue of ideology is often underesti-
mated, which requires increased attention from
the state and society (Katorkin, 2024).

The predictive function helps identify
potential threats and develop strategies to pre-
vent them. It provides law enforcement bod-
ies with the necessary information to predict
and localise risks. This function is especially rel-
evant in wartime, when it is necessary to iden-
tify threats to state security in a timely manner
and respond to them promptly.

General prevention focuses on addressing
the systemic causes of crime, such as social
injustice, corruption or insufficient legal cul-
ture. It reaches a wide audience and aims to cre-
ate a safe environment. Individual prevention,
on the other hand, focuses on specific individ-
uals whose behaviour raises suspicions of pos-
sible illegal acts. This work includes conversa-
tions, supervision and psychological support,
which helps prevent the commission of criminal
offences even at the stage of identifying intent.

Law enforcement bodies, government
agencies, educational institutions, NGOs
and the media play an important role in preven-
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tive activities. The joint efforts of these institu-
tions ensure a comprehensive approach to crime
prevention, creating an environment for a safe
and stable society in both peacetime and war-
time. Work with youth is particularly empha-
sised, as they are the most vulnerable to nega-
tive influence and manipulation by the enemy
(Katorkin, 2024). Therefore, criminal law meas-
ures to combat collaboration during armed con-
flict play an important role in the prophylaxis
and prevention of this type of criminal offence.
Such measures include the following:

1. Creation of a single platform for the pre-
vention of criminal offences:

1.1. Early warning system: use of artificial
intelligence to analyse data and identify poten-
tial threats.

1.2. Electronic databases: joint access of law
enforcement bodies to a single database of per-
sons prone to commit criminal offences.

1.3 Digital risk monitoring: surveillance
of social media to detect propaganda of criminal
acts (especially in the field of cybersecurity).

1.4. Educational applications and platforms:
interactive programmes to teach young people
about legal culture. Introduce mandatory courses
on media literacy and countering disinformation.

2. Integration of social services and law
enforcement bodies:

2.1. Community-based social and legal cen-
tres: creation of local support centres for most-
at-risk groups (juveniles released from prison,
people in difficult life circumstances).

2.2. Expansion of the Community Policing
programme: active interaction of the police
with communities, for example, mentoring pro-
grammes for young people with the participa-
tion of law enforcement officers.

3. Prevention through education and media:

3.1. Early legal education: mandatory intro-
duction of legal studies in schools from an early
age. Introduction of interactive teaching meth-
ods for better understanding of the law.

3.2. Information campaigns: regular media
awareness campaigns on the consequences
of criminal offences. Launch national pro-
grammes to combat stereotypes that may con-
tribute to crime (e.g. gender-based violence).

4. Economic and social measures:

4.1 Support for socially vulnerable groups:
creation of vocational training programmes for
people at high risk of committing offences.

4.2. Mechanisms of resocialisation: intro-
duction of a system of social contracts for peo-
ple serving suspended sentences. Development
of community service programmes as an alter-
native to imprisonment.

5. International cooperation:

5.1. Exchange of experience and technolo-
gies: implementation of international practices

of crime prevention (e.g. Scandinavian model
of social rehabilitation).

5.2. Control of cross-border crime: joint
activities with foreign partners to combat
organised crime and cyber threats.

6. Use of innovative technologies:

6.1. Video surveillance systems with ana-
lytics: installation of modern cameras in places
with high crime rates.

6.2. Electronic supervision of probationers:
introduction of bracelets to monitor the where-
abouts of persons on probation.

4. Conclusions

In the current context of the armed con-
flict between Ukraine and russia, collaboration
is a complex socio-political phenomenon that
requires detailed research and effective counter-
action. The introduction of criminal law meas-
ures, such as Article 111-1 of the Criminal Code
of Ukraine, has become an important step in
ensuring national security, but at the same time,
challenges arise in their effective implementa-
tion and application in practice.

A comprehensive approach, including legal,
social, educational and technological meas-
ures, is needed to successfully combat collab-
oration. It is important to create mechanisms
for the early detection of potential threats
and ensure effective crime prevention through
social programmes, legal education and media
literacy. Cooperation between law enforcement
bodies, social services and international part-
ners, as well as the use of modern technologies
for data monitoring and analysis, is of particular
importance.

An important task remains to develop
a clear strategy that will consider various
forms of collaboration and ensure fair punish-
ment of perpetrators. Prevention should be
aimed at creating an environment in which
illegal activities become risky and unprofitable,
and society gains a strong immunity to external
threats. Only comprehensive and coordinated
action by all stakeholders will ensure the stabil-
ity and protection of Ukraine's statehood both
during the war and post-war periods.
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Criminal Liability for Collaborative Activities: dated
March 3, 2022 No. 2108-1X]. (2022). zakon.rada.gov
aa. Retrieved from https://zakon.rada.gov.ua/laws/
show/2108-20#Text (in Ukrainian).
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KPUMIHAJILHO-IIPABOBI 3AX0/I1 BOPOTHBH 3 KOJABOPAIIIITHOIO
JIAJIBHICTIO V IIEPIO/I 3BPOMTHOTO KOH®MJIIKTY

Awnoraiis. Memoro crarti € rnGOKUiT aHAI3 KPUMIHAIBHO-[IPABOBKX 3aXO/iB HPOTUIIT Kosabopartiii-
Hill AisibHOCTI B yMOBax 30poiiHoro korguiikry. OcobiinBa yBara IpUIiISETbest po3polili epeKTUBHOTO
MeXaHi3My 3aKOHO[ABYOTO PETYJIOBAHHSI I1i€l IPOGIIeMH, BPAXOBYIOUHM aKTYaJIbHICTh 3aXKCTY HAIlIOHAIBHOI
Gesnekn Ypainn. J{ocimiukenHs CipsMOBAHO Ha CHCTEMATH3AINIO0 ICHYIOYHX TIPABOBKX MMiXO/IB 1 BU3HA-
YeHHsI ONTUMATIbHUX PillleHb /I YI0CKOHAJIEHHS YKPaiHCbKOTO 3aKOHO/aBCTBA. Pe3yavmamu. Y crarti
JOCTIJKYEThCS (heHOMEH KOJTabopartiiiHoi AisuIbHOCTI K GaraTorpaHHe COIaMbHO-TIOMITHYHE SBHIIE, 110
Ha6yI10 0c00JIMBOT AKTYAJIBHOCTI B yMOBAX 30POIHOT0 KOH(IIKTY Ha TepPUTOPIi YKPAiHU MiCIs TOBHOMACKII-
tabHOro Bropraents pd y 2022 poui. [IpoaHani3oBaHo PUPOAY, MOTUBU Ta HACJIAKM KOJAOOpaIiiiHOl
MiSTTHHOCTI, BUSHAYEHO 1i BIUIMB Ha HAIliOHAJTbHY 6e3IeKy, CyBepeHiTeT i TepuTopiaibHy IiTiCHICTh AepiKa-
Bu. Ocob/mBa yBara npujiIeHa KDUMIHAJTBHO-TIPABOBOMY PErYJIOBAHHIO [IbOTO SIBUIIA, 30KPEMA 3aIIPOBa-
mkennto cr. 111-1 «Komabopaiiina aisuibicts» g0 KK Ykpaitnu, Ta po3ristHyTo OCHOBHI BUKJIMKY Y 10T0
MPaKTUYHOMY 3aCTOCYBaHHi. Y TEKCTi MiZKPECTIOEThCS HEOOXIAHICTh PO3POOKH KOMILIEKCHOI cTpaTerii
MPOTH I KO]Ia60paIIi0Hi3My, 1110 TIOE/THY € MTPABOBI, COIIATbHI, OCBITHI Ta TEXHOJIOTIUHI 3aX0/1. AKIIEHTYETD-
sl yBara Ha BaKJIMBOCTI POMIJIAKTUKN KPUMIHAIBHUX [TPABOIIOPYIIEHD Yepes3 IPABOBY OCBITY, COIAIbHI
[POrpaMu [Uisi BPa3JIMBUX IPYI HACEJIEHHsI, IHTETpalliio poOOTH PABOOXOPOHHUX OPTaHiB Ta COIAIbHUX
cryK0. POBIJISIHYTO MOTEHIial BUKOPUCTAHHS CYyJaCHUX TEXHOJIOTIH JUIsi MOHITOPHMHIY 3arpos, uppoBo-
TO KOHTPOJIIO Ta Mi/IBUIIEHHS e(EKTHBHOCTI TPABOOXOPOHHOI AistaibHOCTL. OKpeMO MPOaHasi30BaHO POJib
MiKHAPOHOI CTIBIPAIL y TPOTH/IIT TAKOMY SBHIILY, 30KpeMa 0OMiH 0CBIIOM Ta BIPOBAKEHHST HaliKparmx
CBITOBUX NPAKTHK. BucHoxu.3ampornoHOBaHO PEKOMEH/AIIT 1010 BAOCKOHAIEHHST YMHHOTO 3aKOHOJIAB-
CTBa Ta MEXaHi3MiB [IPaBO3aCTOCYBaHHsI 3 METOIO MiABKIEHH eheKTHBHOCTI 60pOoTHOM 3 KoJ1abopaliiiinoio
JUSTBHICTIO SIK TTiJT Yac BillHM, TaK i B MiCIIBOEHHUH nepio/. BusnaueHo KI0Y0OBi HAIPSME MPOMITAKTHKI
KPUMIiHA/IIBHUX [IPABONOPYIIEHb, cepesl KUX iH(popMarliiiHa Oesneka, 3armobiraHHs Iponara#/ii, mpasosa
[POCBITA Ta COllia/lbHA PeiHTerpatist 0cil, CXUIbHUX JI0 IPABOIOPYILEHb.

Kumouosi cioBa: konabopaiionism, Kosabopaiiiiia AisibHiCTb, HallioHaabHa Oe3neka, 30poiHuil KOoH-
(KT, KpUMIHATBHO-TIPABOBE PETYIIOBAHHS, TPO(MIIAKTHKA 3/TI0YNHHOCTI, COIia/IbHI TIPOTPAMH, TIPABOBA
0CBiTa, iH(opMalliiina Gesrexa, MizKHAPOHA CITIBIPaId, 3aKOHOAABCTBO Yipainu, ¢t. 111-1 KK Ykpaimu,
ribpuana Biiina.
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THE PUBLIC-LAW STATUS OF NOTARIAL
PROFESSIONAL SELF-GOVERNANCE BODIES

Abstract. Purpose. The purpose of this article is to characterize the public-law status of notarial
professional self-governance bodies. Results. One of the most significant aspects of the legal nature
of notarial professional self-governance is the existence of specialized bodies that unite these authorized
individuals and exercise delegated powers. These bodies serve as the driving force and organizational
actors through which the goals and objectives of self-organization, self-governance, and self-regulation
of representatives of this institution are implemented. Currently, in accordance with the applicable
legislation, these bodies are represented by the Notarial Chamber of Ukraine and its subordinate
institutions, which possess a special public-law status. A classification of the entities within the Notarial
Chamber of Ukraine is presented. These are proposed to be divided into the following groups: (1) entities
responsible for ensuring the functioning and implementation of the core self-governance powers, including
the Congress of Notaries of Ukraine, the Council of the Notarial Chamber of Ukraine, the President,
the First Vice-President and Vice-President of the Notarial Chamber of Ukraine, the Audit Commission,
and the Commission on Professional Ethics of Notaries; and (2) auxiliary collegial and advisory bodies
whose activities are aimed at deeper and higher-quality implementation of specific functions related
to notarial self-governance and the protection of professional interests and rights of notaries, as well
as the Regional Branches of the Notarial Chamber of Ukraine, which exercise delegated powers
within specific territories. Conclusions. 1t is concluded that, under current Ukrainian legislation,
notarial professional self-governance bodies are represented by the Notarial Chamber of Ukraine
and its subordinate entities. The Notarial Chamber of Ukraine is a key non-governmental body with broad
delegated powers in the administration of the notarial profession and the regulation of the activities of its
members. It operates independently from state authorities and unites all notaries without exception. Its
structure includes specialized bodies: the Congress of Notaries of Ukraine, the Council of the Notarial
Chamber of Ukraine, the President, the First Vice-President and Vice-President of the Notarial Chamber
of Ukraine, the Audit Commission, and the Commission on Professional Ethics of Notaries. These bodies
ensure the functioning and execution of the core powers of the Notarial Chamber of Ukraine and address
the most significant matters of notarial professional activity. In addition to the aforementioned bodies,
the system of the Notarial Chamber of Ukraine also includes auxiliary collegial and advisory bodies.
Their purpose is to ensure a more thorough and effective implementation of certain functions related to
notarial self-governance and the protection of notaries’ professional interests and rights. At the local level,
the representation of notaries is carried out by the Regional Branches of the Notarial Chamber of Ukraine,
which perform the powers assigned to them within designated territorial jurisdictions.

Key words: notariat, professional self-governance, Notarial Chamber of Ukraine, commissions
of the Notarial Chamber of Ukraine, congresses.

1. Introduction

One of the most important aspects
of the legal nature of professional self-govern-
ance in the notarial profession is the existence
of specialized bodies that unite authorized indi-
viduals and exercise delegated powers. These
bodies serve as the driving force and institu-
tional composition through which the objectives
and functions of self-organization, self-manage-
ment, and self-regulation are implemented by

© V. Luhovyi,2024

representatives of this institution. According to
current legislation, such bodies are represented
by the Notarial Chamber of Ukraine and its sub-
ordinate institutions, which possess a distinct
public-legal status.

In contemporary legal scholarship, various
problematic aspects of notarial practice have
repeatedly become the subject of research. In
particular, these issues have been examined by
scholars such as V.V. Barankova, S.S. Bychkova,
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M.S. Dolynska, V.V. Komarov, V.K. Matviichuk,
S.Ya. Fursa, A.H. Chubenko, among many oth-
ers. However, despite the relevance of issues
concerning notarial operations, the institu-
tional composition of professional self-govern-
ance in this field has not yet received adequate
doctrinal coverage.

Therefore, the aim of this article is to char-
acterize the public-legal status of the bodies
of notarial professional self-governance.

2. The Public-Legal Status of Notarial
Professional Self-Governance Bodies

The word status originates from Latin and is
defined as the position or condition of something
or someone. A synonym of this term is position,
since regardless of the field in which it is applied,
the two are equal in meaning and differ only in
morphological origin (Lytvynchuk, 2007). The
public-legal status is a branch of the general
legal status that develops and operates within
the field of administrative law. Its subject mat-
ter encompasses legal relationships that arise
in connection with the functioning of state
and local self-government bodies.

Based on the analysis of various scholarly
concepts and interpretations, V.A. Hvozdii
identified three main approaches to defin-
ing the administrative-legal (public-legal)
status. In the narrow sense, it is understood
as a set of rights, duties, and responsibilities
of the subjects of administrative-legal relations.
In the broad sense, the structure of administra-
tive-legal status includes the purpose, mission
(or overarching objective of a certain entity’s
existence), tasks and functions of the subject
of administrative-legal relations, guarantees
of its activities, and the scope of its competence,
as well as the aforementioned rights, duties,
and legal responsibility. A third approach,
which is intermediate between the previous
two, defines administrative-legal status as a leg-
islatively established position of an administra-
tive law subject in society, which enables it to
carry out certain activities and bear legally pre-
scribed responsibility for compliance with legal
norms in cases where such activities extend
beyond those norms. Under this third approach,
the structure of administrative-legal status
includes the rights, duties, responsibilities,
and activity guarantees of the subjects of admin-
istrative-legal relations (Hvozdii, 2020).

The administrative-legal status is character-
ized differently depending on the specific area
of administrative-legal regulation. For example,
H.O. Balyk, in examining the administrative-le-
gal status of the Pension Fund of Ukraine,
defined it as the legal position of the Pension
Fund derived from its competence, tasks, func-
tions, organizational structure, procedures
of operation, accountability, and its interactions
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with other entities involved in implementing
state policy in the field of pension provision
and compulsory state social insurance (Balyka,
2015). O.V. Ivanov interpreted the public-legal
status of the National Agency on Corruption
Prevention as a functionally determined, nor-
matively defined set of its legal rights, duties,
and guarantees realized both within and beyond
the scope of administrative legal relations,
reflecting the real position and role of this cen-
tral executive authority with special status in
the system of entities involved in the formation
and implementation of state anti-corruption
policy, while also defining the specific nature
of its activities (Ivanov, 2019).

In view of the above, the public-legal status
of notarial professional self-governance bod-
ies should be understood as the legislatively
defined position of such bodies within the sys-
tem of administrative legal relations arising in
the state, as well as their competence and pow-
ers, which enable them to participate in such
relations and fulfill their designated functions.

3. Functioning of Notaries’ Professional
Self-Governance Bodies

The bodies of professional self-governance
of notaries are organized hierarchically, grouped
within a system headed by the Notarial Cham-
ber of Ukraine (NCU). According to national
legislation, in particular the Law of Ukraine
“On Notariate,” professional self-governance
of notaries is exercised through the Notarial
Chamber of Ukraine and its bodies. The NCU
is a non-profit legal entity that performs pro-
fessional self-governance in the field of notar-
ial activity and possesses its own official seal.
Its activity is carried out in accordance with
the law and its statute.

The powers of the NCU include: represent-
ing the interests of regional notarial chambers
and notaries before governmental and other
institutions; ensuring the protection of social
and professional rights of notaries; participat-
ing in the expert evaluation of draft laws related
to notarial activity; ensuring the professional
development and training of notaries and their
assistants; monitoring compliance with profes-
sional ethics rules, and other delegated func-
tions.

Membership in the NCU is open to individu-
als who hold a certificate of the right to engage in
notarial activity. The amount of membership fees
and other mandatory payments required to per-
form the functions of the Chamber is determined
by the Congress of Notaries. The NCU is regis-
tered in accordance with the Law of Ukraine “On
State Registration of Legal Entities, Individual
Entrepreneurs and Public Formations,” taking
into account the specifics provided by the Law
of Ukraine on Notaries (1993).
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Thus, the Notarial Chamber of Ukraine is
a non-governmental self-governing body that
unites all notaries without exception and exer-
cises delegated powers related to the organi-
zation of their professional activities, as well
as the protection and representation of their
rights and interests. However, the NCU is not
the only institution within this framework.
According to the Chamber’s Statute, the system
of notaries’ professional self-governance con-
sists of the Notarial Chamber of Ukraine and its
governing bodies, as well as its regional branches
in the Autonomous Republic of Crimea, regions,
and the cities of Kyiv and Sevastopol (hereinaf-
ter — NCU Branches), along with their respec-
tive bodies.

The governing bodies of the NCU, each
with its own public-law status and functions,
include: the Congress of Notaries of Ukraine;
the NCU Council; the NCU President; the First
Vice-President; the Vice-President; the Audit
Commission; and the Commission on Profes-
sional Ethics of Notaries (Statute of the Notar-
ial Chamber of Ukraine, 2018).

The Congress of Notaries of Ukraine is
the supreme governing body of the NCU. It is
convened by the NCU Council at least once every
two years and is authorized to decide on any
matter concerning the activities of the Chamber.
Delegates to the Congress are elected at general
meetings of the notaries from the NCU Branches
among those practicing notaries operating in
the respective region (Statute of the Notarial
Chamber of Ukraine, 2018).

The NCU Council, in accordance with its
Rules of Procedure approved by Decision No.
35 dated 15.02.2017, exercises professional
self-governance functions between the Con-
gress sessions. The Council comprises the NCU
President, First Vice-President, Vice-Pres-
ident, the heads of NCU Branches, and two
notaries elected by general meetings of those
branches where the number of notaries exceeds
one thousand. At its meetings, the Council:

1. facilitates the implementation of state
guarantees for notarial activity, and protects
the professional and social rights of notaries;

2. approves and, if necessary, amends
the annual budget of revenues and expenditures
of the NCU and its Branches;

3. decides on the amount of the monthly
remuneration for the NCU President for ful-
filling statutory duties under a civil contract if
the position is held outside the Chamber’s staff
structure;

4. determines the salary and other pay-
ments to the NCU President if the duties are
performed in an official staff capacity;

5. approves and ensures the implementation
of key plans and activities, among other func-

tions (Regulations of the Council of the Notar-
ial Chamber of Ukraine, 2017).

According to the NCU Council Deci-
sion No. 35 dated 15.02.2017, the President
of the Notarial Chamber of Ukraine serves as its
official representative, symbol of unity, and head
of the organization (Regulations on the Presi-
dent of the Notarial Chamber of Ukraine, 2017).

The Commission on Professional Ethics
of Notaries of the Notarial Chamber of Ukraine
(NCU) and the Audit Commission of the NCU
are NCU bodies accountable and subordinated
to the Congress of Notaries of Ukraine. In par-
ticular, the Commission on Professional Ethics
of Notaries, within its scope of authority, moni-
tors notaries’ compliance with the Rules of Pro-
fessional Ethics of Notaries of Ukraine and,
upon detecting violations, takes appropriate
measures to address them. It also considers com-
plaints and other appeals from NCU members,
the Ministry of Justice of Ukraine, chief terri-
torial departments, individuals, and legal enti-
ties concerning breaches of ethical standards
by notaries (Regulations on the Commission
on Professional Ethics of Notaries of the Notar-
ial Chamber of Ukraine, adopted by the NCU
Council Decision No. 9 of 26.02.2014).

According to the NCU Council Decision
No. 2 of 10.06.2013, which approved the Regu-
lations on the Audit Commission of the Notarial
Chamber of Ukraine, the Commission monitors
compliance with the NCU Statute, decisions
of the Congress of Notaries of Ukraine,and NCU
Council resolutions. It also oversees the finan-
cial and economic activities of the NCU and its
branches, monitors the payment of monthly
fees by NCU members, and annually reviews
the implementation of the NCU budget
and that of its branches, as well as the budget
for maintaining the NCU administrative appa-
ratus. The Audit Commission consists of one
representative from each NCU branch, elected
at the general meeting of notaries of the respec-
tive branch for a two-year term (Regulations on
the Audit Commission of the Notarial Chamber
of Ukraine, 2013).

These NCU bodies are central within
the system of professional self-governance. At
the same time, several auxiliary collegial com-
missions should also be highlighted. While
they form part of the notarial self-governance
system, they are not direct governing bodies
of the NCU and are accountable and subor-
dinated to the NCU Council. These commis-
sions are established to ensure deeper imple-
mentation of functions and tasks in the field
of notarial self-governance, as well as compli-
ance and oversight of NCU activities. They
include, among others: the Legal Expert Com-
mission, the NCU Commission on Analytical
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and Methodological Support of Notarial Activ-
ities, and the NCU Commission on Coopera-
tion with State and Local Government Bod-
ies (Official website of the Notarial Chamber
of Ukraine, 2024).

At the local level, professional self-govern-
ance of notaries is represented by branches
of the Notarial Chamber of Ukraine. Accord-
ing to the Standard Regulations on the Branch
of the Notarial Chamber of Ukraine in
the Autonomous Republic of Crimea, regions,
and the cities of Kyiv and Sevastopol,
approved by the Regular Congress of Nota-
ries of Ukraine (Protocol No. 5 of 20.04.2018),
a branch of the NCU serves as the official rep-
resentation of the Notarial Chamber of Ukraine
in the Autonomous Republic of Crimea, regions,
and the cities of Kyiv and Sevastopol. It ensures
organizational unity among NCU members
and notaries practicing in the correspond-
ing territory. Each branch operates within its
respective territorial jurisdiction for an indefi-
nite period.

Information about each branch is included
in the Unified State Register of Legal Enti-
ties, Individual Entrepreneurs, and Public
Formations in accordance with applicable leg-
islation. A branch is a separate structural unit
of the NCU, does not possess legal entity status,
and operates based on the Standard Regula-
tions. The governing bodies of the branch are:

1. the General Meeting of Notaries
of the Branch;

2. the Board of the Branch;

3. the Head

of the Branch (or Deputy Head of the Branch)
(Standard  Regulations on the Branch
of theNotarial Chamber of Ukraine in the Auton-
omous Republic of Crimea, regions, and the cit-
ies of Kyiv and Sevastopol, 2018).

4. Conclusions

The conducted analysis demonstrates
that, in accordance with the current legis-
lation of Ukraine, the bodies of professional
self-governance of notaries are represented
by the Notarial Chamber of Ukraine (NCU)
and its subordinate entities. The NCU is a key
non-governmental body endowed with broad
delegated powers in managing the notarial pro-
fession and overseeing the activities of its mem-
bers. This Chamber operates independently
of state authorities and unites all notaries with-
out exception.

Its structure comprises several specific gov-
erning bodies, including the Congress of Nota-
ries of Ukraine, the NCU Council, the Pres-
ident, the First Vice President, and the Vice
President of the NCU, as well as the Audit
Commission and the Commission on Pro-
fessional Ethics of Notaries. These bodies
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ensure the functioning of the Notarial Chamber
of Ukraine and the implementation of its core
responsibilities, as well as addressing the most
significant issues concerning the professional
activities of notaries.

In addition to the aforementioned bodies,
the NCU system includes auxiliary collegial
and advisory bodies aimed at more thoroughly
and effectively performing certain functions to
guarantee notarial self-governance and the protec-
tion of notaries’ professional rights and interests.

At thelocal level, the representation of nota-
ries is carried out by NCU branches, which
exercise delegated powers within their respec-
tive territorial jurisdictions.
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IIYBJIIYHO-ITIPABOBUI1 CTATYC OPTAHIB ITIPO®ECIITHOIO
CAMOBPAIYBAHHA HOTAPIYCIB

Auorauisi. Mema crarri nossrae y omy, o6 oxapakrepusyBari iy6J1iuHO-IPABOBUIl CTATyC OpraHiB
npodeciiiHoro caMoBpsiyBaHHs HOTapiyciB. Pesyavmamu. OnunM i3 HAWBAKINBIIINX ACTIEKTIB TPaBO-
BOI TIpupoan POdECIHOrO caMOBPSLyBaHHS HOTApiyCiB € ClelliaibHi opranu, siki 00'¢IHYI0Th 3a3Ha-
YeHUX YIIOBHOBAKEHUX OCI0 Ta BUKOHYIOTD jleJieroBai noBHoBakeHHs. [le pyutiiina cuiia, cy6 ekTHuii
CKJIaJI, B JIiSIX SIKOTO peasi3yloThCs MeTa i 3aB/IaHHsI caMOOpraHi3allii, CAaMOYTIPABJIiHHS Ta CAMOPETYJIIO-
BaHHS MPEICTABHUKIB BKa3aHOTO iHCTUTYTY. Ha choroaHinmHiil 1eHpb BiMOBITHO 10 YMHHOTO 3aKOHO/IaB-
CTBa JIaHi oprani 1pejictasiaeHo HorapiaabHolo manatoo Ykpainu ta nifinopsIkoBaHUMH il ycTaHOBaMu,
1[0 MAIOTh 0COOMMBHIT TyOMIIYHO-TIPABOBHI cTaTyC. 3AificHeH0 Kaacuikaiiio cyd exTiB, Mo BXOAATD 10
HorapianpHoi nasatu Ykpaitu, sSIKi 3apoIIOHOBAHO HOALIUTY Ha HactymHi rpymu: 1) cy6'extu 3abesre-
yeHHs (DYHKIIOHYBaHHS Ta peasisallii OCHOBHUX IIOBHOBaKEeHb CAMOBPSsilyBaHHst: 3’1371 HOTapiyciB YKpai-
nu, Paga Horapianenoi namatn Ykpainu, [Ipesuzent, [lepurmii Bire-nipesusient ta Bire-nipesuzent Hora-
piampHOI MaaTh Yrpainn, Pesisiitna koMicis, a Takoxk Kowicist 3 mutaub mpocdeciiiHol eTHKI HOTapiyCiBs;
2) IOMOMIKHI KOJIeTia/IbHi Ta 0paadi Opratu, QisJIbHiCTh AKUX CIIPSIMOBaHa Ha OiIbIT TIMO0KY Ta SAKiCHY
peamizariito OkpeMux (hyHKILi i3 3a6e3mederHs HOTapiaTbHOTO CaMOBPSYBAHHsI Ta 3aXWCT; Mpodeciii-
HUX iHTepeciB Ta MpaB HOTapiycis; BiamisenHs HortapianpHol mamatn YKpainw, sSKi BUKOHYIOTh Ha/laHi
iM IIOBHOBa)KEHHS B MEKaX OKPEMUX TePUTOPIil. Bucrosku. 3pobiieHo BUCHOBOK, 1110 opranu mpodeciii-
HOTO CaMOBPSIIyBaHHsI HOTAPiyCiB, 3Ti/IHO 710 YNHHOTO 3aKOHOJABCTBA YKpainu, mpezcTtasieno Horapi-
AJIBHOIO MAJIaTo0 YKpaiHu Ta mianopsakoanuMu il cy6'ekramu. HITY — 1e kio4uoBuii, HeepkaBHuUii
OpraH i3 IUPOKUMU JI€JIETOBAHINMU TIOBHOBKEHHAMU B cepi yIpaBiiHHsI HOTAPiaTOM Ta isIbHICTIO
fioro npecTaBHuKiB. [lana nanata HesaneKHa Bijl 1€PIKABHUX CTPYKTYP Ta o6’eiHye Beix, 6e3 BUKJIIOYeH-
H4, HoTapiyci. Moro cTpyKTypy CKITaaioTh cleniaabHi opranu, 3'i3; Hotapiycis Ykpainu, Paga Horapi-
asnbHol nasatu Yxpainu, [Ipesuzent, Ilepmmnit Bine-nipesusient ta Bine-npesugent HoTapianbhoi nanatu
VYipainn, Pesisiiina komicist, a Takosk Komicis 3 murtans mpodeciiinoi ernkn Hotapiycis. Born 3abesme-
4y10Tb PYHKILIOHYBaHH Ta Peastisalliio OCHOBHIX MTOBHOBaskeb HoTtapianbHoi namartn Ykpainu, a Takox
BUPIIIIEHHsT HAUOLIbII 3HAYUMUX [TUTaHb IPpodeciiiHoi isibHOCTI HoTapiyciB. KpiM BKazaHux oprasis,
B cucremi Horapianmproi mamati YkpaiHu CTBOPIOIOTHCS JOMOMIXKHI KOJIeTiabHi, T0pagdi OpraHu, MeTa
poboTtu sikux — 11e Oijibli IIMboKa Ta sIKicHa peasizallisi okpeMux QyHKIiH i3 3a0e31eueHHs] HoTapiaibHO-
TO CAMOBPSIJLYBaHHS Ta 3aXUCTY 1podeciiiHux inTepecis Ta mpaB HotapiyciB. Ha MiciieBomy piBHI npes-
CTaBHUIITBOM HOTapiyciB 3aiiMatoTbes Binminenns Horapiamproi mamati Ykpainu, BUKOHYIOTh Ha/laHi iM
TTOBHOBA)KEHHS B MeKaX OKPEMUX TEPUTOPIHL.

KumouoBi cioBa: Hotapiar, npodeciitne camoBpsiiayBannsg, Horapiasbna nanara Ykpainu, xomicii
Horapianpnoi namatn Ykpainu, 3'i3au.
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APPLICATION OF SPECIAL KNOWLEDGE
IN THE INVESTIGATION OF CRIMINAL OFFENSES
COMMITTED BY MEDICAL PROFESSIONALS

Abstract. Purpose. The purpose of this article is to examine the issue of applying special knowledge in
the investigation of criminal offenses committed by medical professionals. Results. The article is devoted
to the study of the necessity of utilizing special knowledge during the investigation of criminal offenses
committed by medical professionals. It explores the significance of such knowledge in the investigative
process, particularly in assessing evidence related to violations of professional duties by healthcare workers.
The paper highlights the importance of involving experts to conduct forensic examinations, evaluate
medical documentation, and establish facts that may be crucial to criminal proceedings. It is emphasized
that the use of special knowledge helps ensure objectivity and impartiality in the investigation of complex
cases within the medical field, which is essential for achieving justice and protecting patients' rights.
Conclusions. The effective use of special knowledge provides a comprehensive approach to analyzing
the professional actions of medical practitioners and their consequences. It contributes to appropriate
legal assessment, determining the scope of criminal liability, and identifying the responsible individuals.
A particularly important aspect is the evaluation of whether a medical professional had the capacity to
prevent adverse outcomes, taking into account their knowledge, skills, and available resources. Involving
medical experts in the investigation of such offenses enables adherence to the principles of fairness,
objectivity, and scientific validity in procedural decision-making. However, it is also crucial to ensure
a high level of professional training for both experts and investigators, their competent cooperation,
and the clear regulation of procedures for engaging special knowledge within the framework of current
legislation. Thus, the application of special knowledge in the investigation of criminal offenses committed
by medical professionals is a necessary condition for effective law enforcement, safeguarding the rights
of victims, and upholding the principle of legality.

Key words: criminal offenses, medical professionals, special knowledge, investigation, expert.

1. Introduction

The relevance of the study on the applica-
tion of special knowledge in the investigation
of criminal offenses committed by medical
professionals is determined by several factors.
First and foremost is the complexity of criminal
offenses in the medical field. The professional
activities of healthcare workers are based on
specialized medical knowledge, which makes
the investigation of offenses in this sphere
particularly challenging. Establishing the fact
of a breach of professional duties requires not
only legal, but also medical expertise.

Another factor is the growing number
of complaints regarding the improper perfor-
mance of professional duties. The increasing
number of patient reports submitted to law
enforcement agencies concerning professional
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misconduct by medical practitioners under-
scores the importance of employing special
knowledge to ensure objective and impartial
investigations.

Furthermore, the evidentiary value of med-
ical documentation must be emphasized. Medi-
cal records constitute a key source of informa-
tion in the investigation of criminal offenses
related to medical practice. However, proper
analysis and evaluation of such documents
necessitate the involvement of individuals with
special knowledge.

Thus, research into this topic is crucial for
improving the effectiveness of investigations
in the medical field, enhancing the process
of evidence assessment, and ensuring legality
and fairness in the activities of law enforcement
agencies.

© 0. Tsymbal,2024
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Several Ukrainian scholars have stud-
ied the use of special knowledge in the inves-
tigation of criminal offenses committed by
medical professionals. A.V. Honcharuk has
authored research on the application of medical
knowledge in forensic science, particularly in
the context of investigating offenses commit-
ted by healthcare workers. O.1. Baranovskyi
has examined the interaction between medical
experts and investigators in cases requiring
the application of specialized medical knowl-
edge. V.V. Kolisnyk has addressed the use
of special knowledge in criminal cases involv-
ing medical errors or the improper performance
of professional duties by medical professionals.
N.P. Platonova, an expert in forensic science,
has studied the application of medical knowl-
edge in cases involving unlawful medical activ-
ities. V.M. Boiko has explored the classifica-
tion of criminal offenses committed by medical
professionals and the role of special knowledge
in establishing causal links between medical
actions and treatment outcomes.

These scholars have made significant con-
tributions to the development of theoretical
and practical aspects of utilizing special knowl-
edge in the investigation of criminal offenses
committed by medical professionals, particu-
larly in the context of unlawful medical practice.

The aim of this article is to explore the issue
of using special knowledge in the investigation
of criminal offenses committed by medical pro-
fessionals.

2. Specifics of Conducting Expert Examina-
tions in the Investigation of Criminal Offenses
Committed by Medical Professionals

Procedural forms of using special knowl-
edge include: engaging a specialist to partici-
pate in investigative actions; conducting foren-
sic examinations; and obtaining clarifications
from experts through interrogation (Shchur,
2010). Non-procedural forms include: organiz-
ing departmental audits and making procedural
decisions based on their outcomes; consulting
with a specialist outside the framework of inves-
tigative actions; and the investigator’s personal
review of specialized literature and legal acts
related to the investigated event.

According to paragraph 2.13 of the Instruc-
tion on the Conduct of Forensic Medical Examina-
tions, an investigator has the right to be present
during a forensic medical examination, except
in cases involving individuals of the opposite
sex when the examination requires exposure
of the body. In criminal cases related to improper
performance of professional duties by medical
practitioners, the investigator's presence during
the expert examination enables them to pose
additional clarifying questions. This helps form
a clearer understanding of the course of treat-

ment that resulted in adverse outcomes (Boia-
rov, 2000). It also contributes to the proper legal
classification of the offense and guides the fur-
ther direction of the investigation (Bilenchuk,
Hel, Saltevskyi, Semakov, 2001).

The investigator’s presence allows them to
receive additional explanations from the expert
regarding the methods and results of the exam-
ination, observe how the criminal actions are
reflected in medical records or biological sam-
ples, and respond more promptly to the find-
ings of the examination—initiating necessary
investigative actions without having to wait for
the official expert report. However, in practice,
investigators are rarely present during forensic
medical examinations in proceedings related to
Article 138 of the Criminal Code of Ukraine due
to their workload and a generally negligent atti-
tude toward this recommendation.

It should be emphasized that L.H. Dunaievska
had long stressed the need to legally establish
the investigator’s right to be present during
forensic examinations in the Criminal Proce-
dure Code of Ukraine (Dunaievska, 2006). Nev-
ertheless, this provision was not implemented
in either the 1960 CPC of Ukraine or the cur-
rent version. In our opinion, this gap should be
addressed by amending Article 40 of the CPC
of Ukraine to explicitly provide that “the investi-
gator is authorized to be present during forensic
examinations and, upon request, to receive expla-
nations from the expert regarding the actions
performed and the conclusions drawn during
the examination.”

Both scholars and practitioners argue that
the investigator’s presence during the exam-
ination helps to avoid unfounded repeat or
supplementary examinations, and minimizes
the need to summon experts for interrogation
to clarify parts of the conclusion that remain
unclear for various reasons (Panov, Shepitko,
Konovalova, 2007). Moreover, such presence
may benefit the expert if additional clarification
is required, occasionally eliminating the need
for supplementary materials and thereby short-
ening the duration of the expert study. With-
out a doubt, direct communication between
the investigator and the expert facilitates
the specification of certain aspects related to
the subject of the examination in real time.

L.V. Pavlova defines forensic medical exami-
nation as a scientific and practical investigation
of specific objects conducted by a physician to
resolve medical and medico-biological ques-
tions that arise during pre-trial investigation
and judicial proceedings (Pavlova, 2007). How-
ever, it is important to clarify that such exam-
inations are carried out by forensic medical
experts, while physicians of relevant speciali-
zations are involved when necessary or as pre-
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scribed by law. Accordingly, a comprehensive
forensic medical examination in the context
of investigating criminal offenses committed
by medical professionals should be understood
as a scientifically and legally regulated study
conducted by forensic medical experts, with
the participation of specialized physicians,
aimed at resolving specific medical and medi-
co-biological issues of importance to the pre-
trial investigation and court proceedings.

3. The Role of Expert Commissions in
Conducting Forensic Medical Examinations

An expert commission issues a conclusion
following the examination of the objects pro-
vided by the investigator. In cases involving
criminal offenses committed by medical profes-
sionals, the objects of forensic medical exami-
nation constitute a defined system composed
of specific elements. The objective basis for
detecting a disease and evaluating the actions
of medical professionals lies in the regular
emergence of data about them, as reflected by
the inherent properties of all material objects,
phenomena, and processes—including diseases
and the actions of physicians.

Such objects include: medical documenta-
tion in established formats containing clinical
data about the patient (e.g., outpatient medical
records, inpatient medical records, ambulance
transfer sheets); the patient themself, if further
examination is necessary during the expert study;
postmortem autopsy protocols with histopatho-
logical results; biopsy protocols of biological
materials; histological samples (tissue and organ
fragments from the corpse); forensic autopsy
reports including laboratory data; records of clin-
ico-anatomical conferences; results of depart-
mental audits and quality control of medi-
cal services; and other case materials, such as
statements, interview protocols of medical staff
and witnesses, service characteristics of health-
care personnel, and licensing and accreditation
documents of medical institutions (Baida, 2006).

0.0. Prasov outlines a list of typical
and common questions that are generally
addressed during a forensic medical examina-
tion. Among them are:

1. Was the diagnosis of the disease or injury
timely and accurate?

2. Was the treatment provided to
the patient or victim timely, comprehensive,
sufficient, and effective?

3. Is there a causal relationship between
the adverse treatment outcome and the nature
of the diagnostics and treatment provided?

4. What could have been the likely out-
come if proper and timely diagnosis and ade-
quate treatment had been administered?

5. In the presence of diagnostic, examina-
tion, or treatment deficiencies—what were they,

102

and how did they impact the patient's health or
cause their death? (Prasov, 2007).

V.L. Burkatskyi emphasizes that expert
commissions typically address questions such as
the nature of the patient’s illness, the correctness
of the diagnosis and completeness of the exam-
ination, the quality of medical care provided or
the actions taken by medical personnel, the con-
sequences of improper treatment or actions,
the possibility of preventing such outcomes,
and the cause of death (Burkatskyi, 1990).

Based on the above provisions and analy-
sis of case materials related to criminal offenses
committed by medical professionals, a more
specific set of questions can be proposed to
guide the expert examination. These questions
directly stem from the circumstances that must
be established by the investigator when assessing
the actions of individuals suspected of commit-
ting a criminal offense under criminal law. The
expert, in turn, conducts a study of the materials
provided in the case and draws conclusions based
on applied specialized examinations.

Thus, it is advisable for the expert to focus
on the following tasks: to determine whether
the victim suffered from a specific disease, and if
s0, which one; to establish what type of medical
care should have been provided for the identi-
fied pathology and which legal or normative acts
(clinical protocols, standards, guidelines, etc.)
regulate its delivery; to assess the predicted out-
come for the patient had the appropriate medi-
cal care been provided, taking into account cur-
rent medical knowledge; to determine whether
the patient experienced any adverse effects as
a result of the treatment, and if so, what those
effects were and their severity; and to identify
the existence of a causal relationship between
the initial illness and the consequences that fol-
lowed after the provision of medical assistance.

The answers to the above questions ena-
ble the determination of the victim's condi-
tion, the likely positive outcome had there
been no treatment errors, as well as the nature
and causes of the negative consequences
inflicted on the victim’s health or life.

The expert must also address the presence
of deficiencies in the provision of medical ser-
vices, specifically identifying which particular
rules and regulations governing medical care
were violated, and by whom. If multiple health-
care providers were involved in the treatment
process, it is necessary to establish the respon-
sibilities and actions of each medical profes-
sional, as well as their individual contributions
to the final outcome. In the event that organiza-
tional shortcomings in the provision of medical
care are identified, the responsible party should
be determined based on the analysis of job
descriptions and internal regulatory documents.
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It is well-established in criminal law theory
that the cause-and-effect relationship between
an act and its consequences is an essential ele-
ment in establishing criminal liability. This
principle is considered axiomatic. There-
fore, the expert should be asked to deter-
mine the existence of a causal link between
the adverse outcome for the victim and the defi-
ciencies identified in the medical care provided.
It is necessary to analyze the mechanism by
which each individual deficiency may have
contributed to the outcome, in order to deter-
mine which specific action or omission resulted
in harm. Additionally, the expert must assess
whether the damage to the patient's health
could have been prevented through the proper
execution of medical duties.

Once the expert has identified the specific
actions that led to serious consequences, it is
important to assess whether the healthcare pro-
vider who administered the treatment possessed
the necessary professional knowledge and skills
required to provide adequate medical care in
the given circumstances. The expert should
also determine whether the medical profes-
sional had the actual opportunity to implement
the required measures based on the conditions
of time, place, and other relevant factors. If it is
established that the provision of specialized care
in accordance with the patient's pathology was
legally or factually impossible, the expert must
indicate the level of care that should and could
have been provided in accordance with the pro-
fessional obligations of the healthcare provider.

In order for the investigator to determine
the suspect's subjective attitude toward their
conduct, it is important to examine whether
the physician—given their level of knowledge
and competence—could have reasonably fore-
seen the adverse outcome resulting from their
action or inaction.

All expert responses to the questions posed
must be clearly presented in the expert opin-
ion, grounded in scientific reasoning, and for-
mulated in a manner that excludes ambiguity
or the possibility of misinterpretation. In cases
where experts are unable to provide answers,
the reasons for this must be explicitly stated.

The expert commission must determine
the presence or absence of defects in the actions
of the medical professionals, establish the nature
and causes of these deficiencies, and assess their
impact on the outcome of treatment. Given that
criminal liability in Ukraine is individualized,
the experts should, to the extent possible, pro-
vide specific answers identifying which actions
of which medical personnel led to harm to
the patient's health or life.

During the examination, the commission
must consider real-world factors related to
organizational, logistical, and material resources
that may have affected the treatment process.
If such deficiencies are identified, the final

report must specify who bears responsibility for
addressing them and what caused the shortcom-
ings (Hroshevyi, Stakhivskyi, 2006).

When discussing the specifics of preparing
and appointing expert examinations in criminal
proceedings of the type under study, it is impor-
tant to highlight the procedures for collecting
materials for handwriting and forensic technical
examinations. These procedures have their own
distinct features, particularly the requirement
to obtain a substantial number of samples for
comparative analysis, including free, condition-
ally free, and experimental samples of stamps
(seals), handwriting (signatures).

The documents requiring examination
are collected during such procedural actions
as inspection, search, or temporary access to
objects and documents, in accordance with
the procedures previously described.

4. Conclusions

The application of specialized knowl-
edge in the investigation of criminal offenses
committed by medical professionals is a cru-
cial tool for establishing the objective truth
in criminal proceedings. The use of forensic
medical examinations, specialized medical
research, and the involvement of experts in
the field of medicine enables a proper assess-
ment of the actions or omissions of healthcare
providers, the determination of whether their
conduct complied with professional standards,
and the identification of causal links between
deficiencies in medical care and the resulting
harm to victims.

The effective use of specialized knowledge
ensures a comprehensive approach to analyz-
ing the professional conduct of medical per-
sonnel and its consequences. This contributes
to the proper legal assessment, determination
of the boundaries of criminal liability, and iden-
tification of those responsible. In particular,
an important aspect is the evaluation of whether
the medical professional could have prevented
the adverse outcomes, taking into account their
level of knowledge, skills, and the resources
available at the time.

Engaging medical specialists in the inves-
tigation of such criminal offenses ensures
adherence to the principles of fairness, objec-
tivity, and scientific justification in procedural
decision-making. However, it is essential to
guarantee a high level of professional training
for experts and investigators, their compe-
tent cooperation, as well as clear regulation
of the procedures for applying specialized
knowledge within the framework of the appli-
cable legislation.

Therefore, the application of specialized
knowledge in the investigation of criminal
offenses committed by medical profession-
als is a necessary condition for effective law
enforcement, the protection of victims’ rights,
and adherence to the principle of legality.
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3ACTOCYBAHHS CIIEHIAJIbHUX 3HAHD ITPU PO3CJIIIYBAHHI
KPUMIHAJIbHUX ITPABOIIOPYUIEHDb, BUNMHEHUX MEITUYHNMU
ITPAIIIBHUKAMU

AHotanig. Memoto CTatTi € I0CTIFKEHH s TIPOOJEMI BUKOPUCTAHHST CIIEIaNbHIX 3HAHb PU PO3CIIILY-
BaHHI KPUMIHAJIBHIX TIPABOMIOPYIIIEHb, MO BUMHAIOTHCS MEIMIHIMHY TTpatiBHUKamMi. Pesyavmamu. Crarts
[PUCBSYEHA JOCIIKEHHIO TIUTAaHb 00 HeoOXiAHOCTI 3aCTOCYBaHH CIIEI[ia/IbHUX 3HAHb IIPH PO3CJIiyBaHHi
KPUMIHAJIBHUX TIPABOTIOPYIIIEHb BUYNHEHNX MEANYHNMH TIPATliBHUKAMU. Y CTaTTi PO3TTISIAEThCS 3HAUCHHS
34CTOCYBAHHS CHEIIAIbHUX 3HAHD [IPH PO3CJIi/yBaHHI KPUMiHAJIBHUX IIPABONOPYIIIEHb, BANHEHUX MENYHU-
MU [paliBHUKaMK. AHATIZYI0TbCS 0COOIMBOCTI PO3CIIILy BAHHS TAKMX KPMMIHAIBHUX TIPABOIIOPYILEHb, 30KpPe-
Ma B KOHTEKCTi BUKOPUCTAHHST MEIMYHUX 3HAH JIJIS1 OIIHKU JI0Ka3iB, 1[0 CTOCYIOThCS MOPYIeHb podeciilnx
000B'SI3KIB MEIMYHKX TIPAILIBHUKIB. Y POOOTI aKIIEHTYEThCsI yBara Ha BaKJIMBOCTI 3a/yueHHst (haxiBiiB 1Ist
TPOBEJIEHHS €KCIIEPTH3, OIIIHKU MEJIMYHUX JIOKYMEHTIB Ta BCTAHOBJIEHHST (DAKTIB, sIKi MOJKYTb MATH BUPITIATIb-
He 3HAUeHHs JUIsT KPIMiHAJIBHOTO TTPOBA/KEHHST. 3a3HaueHO, 10 3aCTOCYBAHHS CIIEI[albHNX 3HAHD JIOTIOMa-
rae 3a6e31eunTi 00’€KTUBHICTD Ta HEYNEPEKEHICTD IIPU PO3CIIIYBAHHI CKIAIHUX TTPOBAKEHb Y MEINIHiL
chepi, 1110 € HeOOXIIHUM [1JIs1 IOCSTHEHHST CIIPABE/JIMBOCTI Ta 3aXKCTY IIpaB nailieHTis. Bucrosku. Edexrusre
BUKOPHCTAHHsI CIIENiaibHIX 3HaHb 3a0e3edy€e KOMIUIEKCHUH THAX1A 10 aHasisy npodeciiiHux Aiil MeauKiB
i ix Hacaikis. Lle cpusie HayekHil TTPaBOBIil OIiHIT, BUSHAYEHHIO MEK KPUMIHAIBHOI Bi/IMOBIIATBHOCTI
Ta BCTAHOBJIEHHIO BUHHKX 0ci0. 30KpeMa, BaKJIMBIM aCIIeKTOM € OI[IHKA MOKJIMBOCTI MEAMYHOTO TIPAIiBHIKA
3a1100iITH HETaTMBHUM HACJIi/IKaM, BpaXOBYI0UH PiBEHb OT0 3HAHb, HABUUOK 1 IOCTYIIHI pecypeu. 3amydeHHst
(haxiBIliB i3 MEUIMHK 10 PO3CJIYBAHHS TaKMX KPUMIHATIBLHUX TIPABONOPYIEHb JI03BOJISIE JOTPUMYBATHU-
¢s1 3aca/l CIIPABE/ITMBOCTI, 00'€KTUBHOCTI Ta HayKOBOI OOTPYHTOBAHOCTI TiJ[ YaC YXBAJIEHHS MPOIECYATbHIX
pimrenb. OHaK BasKJIMBO 3a0e3€YNTH BUCOKMI PIBEHb MPOMECiiiHol MArOTOBKU eKCIEPTIB i CIIaumX, IXHIO
KOMTIETEeHTHY B3a€MO/III0, @ TAKOK WiTKe PETyJIIOBAHHS TPOIEYP 3aMydeHHsT CIeTiabHIX 3HAHb Y PaMKax
YUHHOTO 3aKOHO/IABCTBA. TaKMM YMHOM, 3aCTOCYBAHHS CIIEIia/IbHUX 3HAHDb Y PO3CJIilyBaHHI KPUMIHATLHUX
TIPABOTIOPYIITEHb, YIMHEHIX MEIMYHIMH TIPAIIBHIKAMH, € He0OXiTHOI0 YMOBOIO /ISt e(heKTHBHOTO TTPaBO3ac-
TOCYBaHHSI, 3a0€311eUeHHs 3aXKCTY IIPAB MOTEPIILINX 1 A0TPUMAHHS [IPUHIUITY 3aKOHHOCTI.

KmouoBi cioBa: KpyMiHAJIbHI [TPABOTIOPYIIEHHS, MEJIMYHI MTPAIliBHUKY, CIIEIiabHi 3HAHHS, PO3CJTi-
JIyBaHHS, CIEIIaiCT.
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PRINCIPLES OF THE ORIGIN, FORMATION,
AND DEVELOPMENT OF THE PROSECUTION
SYSTEM ON THE TERRITORY OF UKRAINE

Abstract. Purpose. The purpose of this article is to characterize the historical periods of the formation
of the prosecution institution on the territory of Ukraine. Results. Until the 18th century, there were
multiple attempts on the territory of modern Ukraine to establish state institutions whose functions
were similar to those of classical prosecutorial bodies. However, by the late 17th and early 18th centuries,
most of Ukraine's territory had already been incorporated into the Tsardom of Russia, and the country
lacked a centralized and effective prosecution system at that time. It has been established that Ukraine’s
declaration of independence necessitated the formation of its own institutional and regulatory framework
for the functioning of the prosecution system. Against the backdrop of the dissolution of the Soviet
Union, this framework was essential to uphold and ensure legality within the newly independent
state. Consequently, the 1990s became the starting point of a new, modern stage in the reform
of prosecution bodies. It is emphasized that in 1996, the legal status of the prosecution service as
a specific system of public authorities was enshrined at the constitutional level. In particular, Section VII
of the Constitution of Ukraine, entitled “The Prosecution,” clearly defined the prosecution’s functions:
the maintenance of public prosecution in court; representation of the interests of citizens or the state
in court in cases determined by law; supervision over compliance with the law by bodies conducting
operative and investigative activities, inquiry, and pre-trial investigation; and oversight of the legality
of the execution of court decisions in criminal cases and the application of other coercive measures
involving the restriction of personal liberty. Conclusions. 1t is concluded that the modern period,
which began with Ukraine's independence in the 1990s and continues to this day, has been marked by
significant improvements to the legal framework governing the prosecution system. These improvements
include the development and adoption of new legal instruments that align with European standards
and the constitutional enshrinement of the prosecution’s legal status.

Key words: supervision, law, people's commissariat, officials, prosecution, reform, court decision.

1. Introduction

The activities of the prosecution service have
consistently been the subject of scholarly research.
However, no less important is the issue of its
reform, as over the years the significance and role
of the prosecution within the system of state law
enforcement agencies have often been reoriented
and, in some cases, radically transformed. Thus,
the process of reforming the prosecution service is
not a one-time event, but rather a series of delib-
erate actions rooted in a historical trajectory that
mirrors the establishment and development of this
institution as a whole.

When we look beyond the national experi-
ence of the development of prosecutorial bodies
and consider the role of this institution globally, it
becomes evident that the prosecution service has
long been known to societies around the world.

© Yu. Chaplynska,2024

The institution of the prosecution, in its
modern sense, originated in 13th-century
France. The first “prosecutors” were essentially
lawyers hired by kings and feudal lords to repre-
sent them in specific cases and later to act as per-
manent legal representatives in court (Niroda,
2015). In its operations, the prosecution was
subordinate to the French king. King Philip
IV the Fair of France is considered the direct
founder of the European prosecution system;
he legally established the status and functions
of the prosecution. On March 25, 1302, he issued
an ordinance on permanent royal prosecutors,
who operated in parliaments (judicial bodies in
Paris, Tours, and Rouen) as well as before bailiffs
and seneschals (local judges) (Sukhonos, 2001).

In medieval France, the primary purpose
of the prosecution was to carry out criminal
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prosecution of individuals deemed undesir-
able by the monarch. The prosecution’s core
mission was to implement the will of the king,
who determined the directions of its activi-
ties, organizational structure, and institutional
framework. As early as 1586, a law on the pros-
ecution was adopted, establishing its position
within the system of state authorities (Kholod-
nytskyi, 2014).

Therefore, an analysis of global historical
experience demonstrates that prosecutorial
bodies not only evolved over centuries but also
played a significant role in the mechanisms
of state governance in various countries.

The purpose of this article is to charac-
terize the historical periods of the formation
of the prosecution institution on the territory
of Ukraine.

2. The Emergence of Prosecutorial Bodies
on the Territory of Ukraine

At the same time, the prosecution service, as
a unified and organized structure of special gov-
ernmental bodies, began functioning on the ter-
ritory of Ukraine considerably later. This, in
our view, was due to several adverse factors that
significantly hindered the overall development
of Ukraine as an independent actor on the inter-
national stage, including:

— the fragmentation of the state’s territory;

— the absence of a centralized governmental
apparatus;

— continuous political and military interfer-
ence by foreign powers.

In light of the above, it can be stated that
prosecutorial bodies, in the modern sense
and form, did not exist in Ukraine for a long
period. Nevertheless, the history of their for-
mation includes a wide range of notable
and instructive developments. Therefore, we
propose dividing this historical process into
four distinct periods, each with its own tempo-
ral boundaries, as follows:

— The first period: from the emergence
of state formations on the territory of Ukraine
until the 18th century;

— The “Imperial” period: from the 18th cen-
tury to the 1920s;

— The “Soviet” period: from the 1920s to
the 1990s;

— The modern period: from the 1990s to
the present day.

When analyzing the first period of devel-
opment and transformation of the prosecution
service, it is important to note that within these
chronological boundaries, the prosecution—as
a specialized system of public authority—was
only beginning to take shape. In particular, on
the territories of states that included Ukrainian
lands, there were numerous attempts to estab-
lish supervisory and control institutions. For
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example, the Code of Law (Sudebnik) of Grand
Prince Ivan III of Moscow from 1487 stated: “If
a petitioner comes to a boyar, the boyar shall not
dismiss him, but shall provide redress to all enti-
tled to it” (Lyskova, 2007). In essence, this pro-
vision granted boyars the authority to represent
the state in various legal disputes.

During the period when large parts
of Ukraine were under Polish and Lithuanian
rule, a notable development occurred in 1578,
when a special tribunal was established in Lutsk
during one of the sessions of the Sejm of the Pol-
ish—Lithuanian Commonwealth. At the begin-
ning of its activity, this tribunal annually elected
a prosecutor (instigator). Supervisors of private
estates would report to the prosecutor about
claims and types of offenses. The prosecutor
supervised the proper submission of claims to
the tribunal court (Sverbyhuz, 1999).

A unique form of prosecutorial institution
also existed in the Zaporizhian Sich. Regard-
ing this, M.O. Potebenko noted: “The position
of prosecutor in the Zaporizhian Sich was held
in high esteem. In the person of the prosecutor,
the Kosh Otamans and Hetmans of the Ukrainian
Cossacks—Ivan Pidkova, Yakio Shakh, Severyn
Nalyvaiko, Samiylo Kishka, Petro Sahaidachny,
Hryhorii Chornyi, Mykhailo Doroshenko, among
others—had a reliable assistant and guarantor
of legality in the Sich” (Potebenko, 2000).

Certain aspects of state oversight and legal-
ity on the territory of the Tsardom of Russia
were codified in the Sobornoye Ulozhenie
of 1649. This legal act granted subjects the right
to address the Tsar with petitions (chelobit-
nye)—that is, with requests, complaints, or
denunciations. These petitions were submitted
by individuals and collective groups of nobles,
townspeople, peasants, and other social strata,
not only to the head of state but also to central
and local authorities (Kovalchuk, 2008).

Thus, on the territory of present-day
Ukraine, until the 18th century, repeated
attempts were made to establish state institu-
tions whose functions resembled those of clas-
sical prosecutorial bodies. However, by the late
17th and early 18th centuries, most of Ukraine's
territory had already become part of the Tsar-
dom of Russia, and the country in this period
did not, in fact, possess a centralized and effec-
tive prosecutorial system.

Therefore, starting from the 18th century,
the second, “Imperial” period of the develop-
ment of the prosecution service began, marking
its emergence as an independent state authority.
This stage fully coincides with the “Petrine era”—a
phase in Russian history characterized by numer-
ous reforms initiated by Peter 1. In the course
of combating widespread official misconduct,
embezzlement, bribery, and noncompliance with
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imperial decrees, the first Russian Emperor estab-
lished a fiscal service in 1711, which effectively
performed prosecutorial functions.

According to the Decree “On Fiscals
and Their Duties” of 1714, the responsibilities
of fiscals included handling all “silent cases.”
Specifically, they were obliged to uncover
and report—both secretly and openly—all
offenders who had harmed the state and to pros-
ecute them in court. Additionally, they had to
report on certain cases where a person was una-
ble to defend their rights for various reasons.
Thus, the fundamental innovation of the fiscal
institution lay in its combination of three key
characteristics:

1. A general supervisory scope of compe-
tence;

2. The existence of territorially organized,
hierarchically structured subdivisions, inde-
pendent of local administrations;

3. The cross-estate principle of personnel
selection (Banchuk, 2016).

A further major stage in the evolution
of the prosecution service occurred during
thereign of Catherine I1. The division of the Sen-
ate into departments significantly increased
the importance of the office of the Prosecutor
General. As a trusted confidant of the Empress,
the Prosecutor General coordinated the work
of the Senate’s departments and effectively
assumed the role of a minister of internal affairs.
By the last third of the 18th century, the Pros-
ecutor General, while remaining the highest
oversight authority, had essentially become
the supreme body of general administrative
governance.

A pivotal milestone in the reform
of the prosecutorial system was the Judicial
Reform of 1864, which is considered the most
innovative, liberal, and technically success-
ful among all the “Great Reforms” of Emperor
Alexander IT (Obsurna, 2012).

The essence of the prosecutorial reorganiza-
tion according to the key principles of the 1864
reform lay in removing the function of gen-
eral oversight from the prosecution service,
although oversight of detention facilities was
retained. Fundamentally, the main objective
of the reform was to reorient the prosecuto-
rial system along the lines of the French model
(Paliuk, 2012).

In his study of the organization and func-
tioning of the judiciary in the Taurida Governo-
rate after the 1864 reform, I. I. Poliakov presents
evidence illustrating the distinctive restructur-
ing of the prosecution system. He emphasizes
that although the prosecutorial bodies were
incorporated into the judicial branch, they
maintained their own distinct organizational
structure. The uniqueness of the system lay in

the fact that a separate prosecutorial body oper-
ated at each level of the general court system.
These prosecutorial units were integrated into
a centralized, hierarchical structure, headed by
the Minister of Justice. As a result, the reformed
prosecution service became one of the key com-
ponents of the executive branch of government
(Poliakov, 2001).

In addition, according to the Judicial
Statutes of 1864, the prosecution service was
entrusted with the following responsibilities:

— supervision of investigations and legality
at all levels of the judicial system;

— prosecution in criminal cases;

— oversight of the enforcement of punish-
ments;

— supervision of detainees and prisons,
among other duties (Yarmysh, 2001).

In 1896, with the aim of organizing the pros-
ecutorial system and supervisory activities in
particular, M. V. Muravyov, then serving as
Prosecutor General, issued a special directive
outlining the core principles to be observed in
the performance of prosecutorial duties. He
emphasized that prosecutorial supervision var-
ied in content and form. Substantively, it com-
prised three main areas:

1. Criminal prosecution in cases initiated
in an official capacity, with the participation
of prosecutorial oversight;

2. Supervision of legal compliance in mat-
ters within the judicial system’s jurisdiction;

3. Participation in select administrative
cases (Mavdryk, 2012).

Thus, during the Imperial period, the pros-
ecution service acquired a distinct form that
laid the foundation for the further development
of this state institution. In particular, the func-
tions, structure, scope of authority, and opera-
tional methods of the prosecutorial system were
clearly delineated. At the same time, the direct
predecessor of the prosecution service in inde-
pendent Ukraine is the Prosecutor’s Office
of the Soviet Union.

It is important to note that although
the USSR was formally a unitary state, some
of its constituent republics retained significant
elements of autonomy. This directly influenced
the formation and development of various
state institutions, including the prosecutorial
system, which—while subordinated to a cen-
tral authority in Moscow—nonetheless experi-
enced the influence of national characteristics
at the local level.

In the 1920s, the Prosecutor’s Office
of the Ukrainian Soviet Socialist Repub-
lic (Ukrainian SSR) was established. It later
evolved into the prosecution service of inde-
pendent Ukraine, a fact that logically marks
the beginning of the third, “Soviet” period in
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the institutional development of the prosecu-
tion system.

We agree with the scholarly view expressed
by M. Ya. Mavdryk and M. M. Stefanchuk, who
emphasize that the starting point in the devel-
opment of the Prosecutor’s Office of the Ukrain-
ian SSR should be considered the Resolution
of the All-Ukrainian Central Executive Com-
mittee dated June 28, 1922. According to this
normative legal act, the prosecution service
of the Ukrainian SSR was formally estab-
lished as a separate department subordinate
to the People’s Commissar of Justice, who, by
decision of the All-Ukrainian Central Execu-
tive Committee, was also appointed as the Pros-
ecutor of the Ukrainian SSR (Mavdryk, 2012).

3. The Prosecutor’s Office in the Ukrainian
Soviet Socialist Republic

Subsequently, the activities of the Pros-
ecutor’s Office of the Ukrainian SSR were
reformed in parallel with the overall develop-
ment of the Soviet Union and the establishment
of the USSR as a stable and active participant in
the international arena. For instance, the 1936
Constitution of the USSR and the Law on
the Judicial System of 1938 redefined the tasks
and mandate of the prosecutorial system.

Article 12 of the Constitution stipulated that
the Prosecutor of the USSR was entrusted with
supreme oversight of the strict implementation
of laws by all People’s Commissariats, subordi-
nate institutions, individual officials, and cit-
izens of the USSR. According to Article 114,
the Prosecutor General of the Soviet Union was
appointed by the Supreme Soviet of the USSR
for a term of seven years. The Prosecutor Gen-
eral, in turn, appointed prosecutors of repub-
lics, territories, and regions, as well as prosecu-
tors of autonomous republics and autonomous
regions for a five-year term (Article 115). Dis-
trict, regional, and city prosecutors were also
appointed for five years by the republican pros-
ecutors, subject to confirmation by the Pros-
ecutor General of the USSR. Furthermore,
the Constitution emphasized that the prosecu-
torial bodies functioned independently of any
local authorities and were subordinate exclu-
sively to the Prosecutor General of the USSR
(Constitution (Basic Law) of the Union of Soviet
Socialist Republics, 1936).

Based on the foregoing, it can be concluded
that throughout the 1920s—1930s, the status
of the Prosecutor’s Office in the Soviet Union—
and of the corresponding local bodies—was sub-
stantially strengthened, driven by the creation
of a new legal framework in this field.

Further reforms of the Soviet legal system,
including the prosecution service, aimed to
expand the legal status of its officials. For exam-
ple, the Civil Procedure Code of Ukraine of 1963
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granted prosecutors a broad range of powers in
civil proceedings. They were authorized to:

— file lawsuits;

— intervene in any civil case regardless
of the procedural stage and issue legal conclusions;

— request cases from the courts and chal-
lenge judgments, rulings, and decisions in cas-
sation or supervisory procedures;

— submit motions for review of decisions,
rulings, and judgments based on newly discov-
ered circumstances;

— supervise the legality of enforcement
of court decisions, and more (Dunas, 2006).

The Soviet-Ukrainian prosecution ser-
vice reached its most refined organizational
and legal form in the 1970s—1980s. Supporting
this conclusion is the adoption of the Law “On
the Prosecutor’s Office of the USSR” in 1979,
which codified the main functions of the insti-
tution. According to this law, the Prosecutor’s
Office was responsible for:

— supervision of legality in the activities
of state administrative bodies, enterprises, insti-
tutions, organizations, officials, and citizens
(general supervision);

— supervision of compliance with laws in
the activities of investigative and inquiry bodies;

— supervision of lawfulness during judicial
proceedings;

— supervision of lawfulness in places
of detention, pre-trial detention facilities,
and during the enforcement of criminal punish-
ments and other coercive measures imposed by
the courts;

— combating violations of laws related to
the protection of socialist property;

— combating crime and other legal vio-
lations, conducting criminal investigations,
initiating criminal proceedings, and ensur-
ing the inevitability of criminal liability (On
the Prosecutor’s Office of the USSR, 1979).

4. The Prosecutor’s Office in the Period
of Ukraine’s Independence

Ukraine’s attainment of independence
necessitated the creation of its own material
and normative legal framework for the func-
tioning of the prosecutorial system. Against
the backdrop of the dissolution of the Soviet
Union, such a framework was crucial for ensur-
ing legality and the rule of law within the ter-
ritory of the new state. Accordingly, the 1990s
may be regarded as the starting point of a new,
modern stage in the reform of the prosecutorial
bodies.

Notably, in 1991, Ukraine adopted its first
national law titled “On the Prosecutor’s Office”.
According to Article 1 of this legal act, the pri-
mary task of the Prosecutor’s Office of Ukraine
was to exercise prosecutorial supervision over
the observance and proper application of laws
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by the Cabinet of Ministers of Ukraine, minis-
tries, other central executive authorities, state
and economic administration bodies, mili-
tary units, political parties, and others (Law
of Ukraine On the Prosecutor’s Office, 1997).

That same year, the Verkhovna Rada
of Ukraine approved the Disciplinary Statute
of the Prosecutor’s Office of Ukraine, which
established the rules of professional discipline
as well as the procedures for encouraging or dis-
ciplining prosecutorial personnel (On approval
of the Disciplinary Statute of the Prosecutor’s
Office of Ukraine: Resolution of the Verkhovna
Rada of Ukraine, 1991).

In 1996, the legal status of the Prosecutor’s
Office as a distinct system of state authori-
ties was enshrined at the constitutional level.
In particular, Section VII of the Constitution
of Ukraine, titled “The Prosecutor’s Office”,
explicitly defined its key functions, namely:

— representing the state prosecution in court;

— representing the interests of individuals or
the state in court, in cases determined by law;

— supervising the observance of laws by bod-
ies conducting operational and investigative
activities, inquiry, and pre-trial investigation;

— supervising the enforcement of court deci-
sions in criminal cases and the application of other
coercive measures related to the restriction of per-
sonal liberty ( Constitution of Ukraine, 1996).

It must be emphasized that the current stage
in the development of the Prosecutor’s Office
of Ukraine is primarily characterized by active
reform efforts aimed at building a prosecutorial
system modeled after European standards. These
reforms are driven by Ukraine’s strategic aspiration
to become a member of the European Union and to
strengthen its role in the international arena.

5. Conclusions

Based on the analysis of the historical devel-
opment of the Prosecutor’s Office on the ter-
ritory of Ukraine, this process can be logically
divided into four distinct periods, namely:

— The first period, which spans from
the emergence of state formations on Ukrainian
territory up until the 18th century. A key fea-
ture of this stage is the absence of a prosecutor’s
office in its complete, modern form, particularly
due to the territorial division of Ukraine among
different states. Certain elements of supervi-
sory activity over legality, as well as procedural
and representative functions, were mostly per-
formed by various state authorities. The legal
traditions of the Tsardom of Russia, the Pol-
ish—Lithuanian Commonwealth, the Zapor-
izhian Sich, and other states that once included
Ukrainian lands were analyzed as representa-
tive examples;

— The second “Imperial” period, lasting from
the 18th century until the 1920s. During this

phase, prosecutorial bodies began to develop
as a distinct and independent institutional
structure. A legal and functional framework
was established, along with concrete methods,
forms, and tools of operation. For instance, in
the early 18th century, the fiscal authorities
were introduced in the Russian Empire, which
later evolved into a system of prosecutorial
institutions. The Judicial Reform of 1864 under
Emperor Alexander II significantly changed
the legal status of the Prosecutor’s Office,
turning it into a body of the executive branch,
headed by the Minister of Justice;

— The third “Soviet” period, which covers
the years from the 1920s to the 1990s. Under
Soviet rule, the Prosecutor’s Office acquired
the institutional form that would later influ-
ence the construction of similar institutions in
independent Ukraine. The main characteristics
of this period include: (1) the adoption of a legal
act that comprehensively regulated all aspects
of prosecutorial activity; (2) a clear defini-
tion of the office’s functions; (3) the formation
of a hierarchical system with distinctly defined
powers for each level of prosecutorial bodies;

— The modern period, which began in
the 1990s with Ukraine’s independence
and continues to the present day. This period is
marked by significant improvement of the legal
framework regulating the activities of the Pros-
ecutor’s Office. New normative documents have
been adopted, whose provisions are closely
aligned with European legal standards. Addi-
tionally, the legal status of the Prosecutor’s
Office was enshrined at the constitutional level,
which reaffirmed its role as a key component
of the state law enforcement system in a dem-
ocratic society.
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3ACAIN BAPO/IKEHH ST, CTAHOBJIEHHA TA PO3BUTKY CUCTEMU
ITPORYPATYPH HA TEPUTOPII YKPAIHU

Anoraiis. MeToro cTaTTi € XapaKTepucTHKa 1Mepio/iiB CTAHOBJIEHHS iHCTUTYTY ITPOKYPATYPH Ha TEPHU-
Topii Ykpainu. Pesyavmamu. Ha teputopii cyuacHoi Ykpainu g0 XVIII cromitrs 3zaificHoBanuch Heo-
JIHOPA30Bi CIIPOOK CTBOPEHHSI IEP/KABHUX BIZIOMCTBA, (DYHKIIIT KOTPUX OyJin CXO0Ki 3 DYHKISIMU KJaciy-
HUX opraHiB mpokyparypu. Onmak, Ykpaina, 6iibira qactuia teputopii skoi y kimmi XVII — moyatky
XVIII cromitrst Bxke nepedysasa y ckiai Lapersa Pociiichbkoro, pakTiuHo He Majia B 1[efi yac 1eHTpai-
30BaHOI Ta ePEKTUBHOI CHCTEMI OPraHiB MPOKypaTypu. 3’sCOBaHO, 110 HaOyTTs YKPaiHOIO He3a/IesKHOCTI
BUKJTUKAJIO0 HEOOXIIHICTH (OPMYBaHHST BIaCHOI MaTepiaibHOI Ta HOPMATHBHO-TIPABOBOT Oa3H JisIbHOCTI
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CHCTEMM OpTaHiB TPOKYpaTypH, sika Ha (oui posnaxy Pamsmcbkoro Coiosy Gyia motpibHa 3aiis Tmij-
TPUMKH Ta 3a0€e3MeUeHHs 3aKOHHOCTI Ha TepuTopii Hamoi aepskasu. Y 383Ky 3 1uM 90-Ti poku MUHY-
JIOTO CTOJITTS], CTAJIM Bi/IIPABHOIO TOYKOIO HOBOTO, CY4acHOTo mepiony pedopmysanus oprauis. Haro-
sorreno, mo 'y 1996 portii, mpaBoBuii ctaTyc NpoKypaTypH, sIK crienndivHoi CCTeMI OPTaHiB Jep:KaBHOI
Byaiu, HaOyBa€ 3aKPilJIeHHS] Ha KOHCTUTYIIHOMY piBHi. 30kpeMma, y Posaiai VII OCHOBHOro 3aKOHY,
1zt HazBoto «IIpokypaTypas, 6yJi0 4iTKO BU3HAUEHO (DYHKI[T OCTAHHDBOIL, & CaMe: MiATPUMAHHS IePKABHO-
ro 06BHHYBAUY€HHsI B CY/Ii; IPEJCTABHUIITBO IHTEPECIB rPOMA/IsSTH ab0 IepPKaBU B CY/Ii Y BUMAJIKAX BU3HA-
YEeHWUX 3aKOHOM; HAIJIS/| 32 JIOJIePsKaHHSIM 3aKOHIB OpraHaMu, siKi TPOBaJISITh OTEPATHBHO-PO3IIYKOBY
JISUIbHICTD, [[I3HAHHS, IOCYZI0OBE CJIJICTBO; HATJISAJ 34 MOJAEPKAHHAM 3aKOHIB MPU BUKOHAHHI CYZIOBUX
pillleHb y KPUMIHAJIBHUX CIIPABax, a TAKOX MPU 3aCTOCYBAHHI IHIINX 3aX0/[iB IPUMYCOBOTO XapaKTepy,
OB's13aHKX 3 00MeKeHHsIM 0c0OUCTOT cBOOOIM rpoMastH. Bucnoeku. 3pobiieHo BUCHOBOK, 110 CyYaCHUi
1epiojl, AKUii po3I10YaBest 3 MOMEHTY HalyTTsI YKPaiHOI He3aeskHOCT, T06T0, 3 90-X pokis XX crouiTrs,
Ta TPUBAE TIO TETEPIIIHIl Yac, po3moyascst 3a hakToM HabyTTs YKpaiHoo HesateskHoCTi. B iforo Mexkax
GyJ10 CYTTEBO BAOCKOHAJIEHO TIPaBOBY a3y, 110 PErIAMEHTYE AisIbHICTb TOC/IIKYBAHOI CHCTEMU JIEPIKAB-
HUX OPraHiB, UIJIIXOM PO3POOJIEHHS! Ta IPUIHSTTS HOBUX HOPMATUBHUX JIOKYMEHTIB, [OJOKEHHS SIKHX
MaKCHUMaJIbHO BI/ITIOBIIAIOTH EBPONEHCHKUM CTaHApTaM, a TAKOK 3aKPillJIeHHsI IPABOBOTO CTATYCY T1PO-
KypaTtypu Ha KOHCTUTYLIITHOMY PiBHI.

KiiouoBi ciioBa: HarJisijl, 3aK0H, HAPOHUIT KoMicapiaT, mocaioBi ocobu, mpoKypaTypa, peopMyBaH-
H$, CY/l0BE PillleHH .
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ESTABLISHMENT OF JOINT INVESTIGATION
TEAMS IN THE INVESTIGATION OF CRIMINAL
OFFENSES AGAINST PEACE AND SECURITY
OF MANKIND

Abstract. Purpose. The purpose of this study is to provide a theoretical analysis and examine
the feasibility of establishing joint investigation teams (JITs) in the investigation of criminal offenses
against peace and security of mankind. Results. The article examines the peculiarities of establishing
JITs in the investigation of war crimes. It is noted that the issue of war crimes and holding perpetrators
accountable remains one of the key challenges of contemporary international law. Ukraine, in its efforts
to document the crimes committed by the Russian Federation, relies on the norms of international
humanitarian law and cooperates with international organizations, including the International Criminal
Court (ICC). The creation of the CICED (Core International Crimes Evidence Database) is identified as
an important step toward improving international criminal justice and coordinating investigations related
to international crimes such as war crimes, crimes against humanity, and genocide. CICED is expected
to become a crucial tool for storing, processing, and analyzing evidence arising from such investigations,
playing a key role in ensuring access to this evidence for various legal actors. Furthermore, Eurojust
provides essential legal support by assisting in the preparation of agreements—such as the agreement
establishing a JIT in Ukraine—and ensuring compliance with international legal standards. This enables
national authorities to operate effectively within international procedures and contributes to harmonizing
national and international legal mechanisms. It is argued that national legislation must clearly define
the procedure for creating JITs, their powers, and the scope of their activities. This would prevent legal
uncertainty in the formation of such teams and ensure their eflicient functioning. Conclusions. One
of the main challenges is the need to align procedures for collecting, exchanging, and disclosing evidence
among countries. Legislation should clearly regulate this process to ensure the confidentiality, security,
and legal admissibility of the collected evidence. Given the requirements for data protection, especially in
the context of international investigations, it is important to develop procedures that ensure the proper
legal safeguarding of data during its exchange between states. This also includes adherence to standards
for the protection of human rights, particularly in cases involving the collection of information about
individuals under investigation.

It is also crucial to establish effective mechanisms for cooperation with international organizations
such as Eurojust, the International Criminal Court, and other states. This will allow Ukraine to
effectively integrate into the international justice system and ensure a proper level of legal cooperation.
Such cooperation includes determining the legal status of deployed investigators and prosecutors, as
well as addressing issues related to the use of means such as weapons, if necessary, to ensure the security
of the investigation.

Key words: war crimes, investigation, International Criminal Court, joint investigation teams,
criminal offenses against peace and security of mankind.

1. Introduction by the Russian Federation, adheres to the norms

The issue of war crimes and the prosecution  of international humanitarian law and cooper-
of those responsible represents one of the key  ates with international organizations, in par-
challenges of modern international law. Ukraine, ticular the International Criminal Court (here-
in its efforts to document the crimes committed — inafter — ICC).

1 12 © 0. Chernetska,2024



1/2024
CRIMINAL LAW

The principle of universal jurisdiction,
which applies to war crimes, enables states to
prosecute individuals suspected of committing
such acts regardless of where the crimes were
committed. This creates a legal basis for inter-
national justice, even if the perpetrators are not
present within the territory of Ukraine.

In this context, Joint Investigation Teams
(hereinafter — JITs) play a significant role in
the investigation of international crimes, par-
ticularly war crimes, crimes against humanity,
and acts of terrorism. Their activities facili-
tate the coordination of efforts between dif-
ferent countries, the exchange of evidence,
and the simplification of extradition procedures
for suspects.

One of the first precedents of effective inter-
national cooperation in the criminal prosecu-
tion of individuals responsible for crimes related
to the Russian Federation’s war against Ukraine
was the investigation into the MH17 tragedy.
At present, the JIT continues its work in inves-
tigating war crimes committed by Russian mili-
tary personnel on the territory of Ukraine.

The MH17 case became a landmark exam-
ple of international justice, demonstrating
the importance of thorough evidence collection,
inter-state coordination, and adherence to legal
standards even under complex circumstances.
The District Court of The Hague delivered
its ruling based on a robust evidentiary base,
including satellite imagery, intercepted com-
munications, witness testimonies, and a recon-
struction of the missile's trajectory. This once
again confirms that international crimes require
high-quality evidence, enhanced inter-state
cooperation, and the establishment of JITs for
the investigation of such criminal offenses.

Among the scholars who have addressed
issues of modern international law, particularly
crimes against humanity, the following authors
should be noted: N.V. Driomina, N.A. Zelinska,
A.A. Maievska, among others. However, certain
aspects of this issue remain subject to academic
debate and require further scholarly explora-
tion, especially in light of the full-scale invasion
of Ukraine by the Russian Federation.

The purpose of this study is to conduct
a theoretical analysis and explore the feasibil-
ity of establishing Joint Investigation Teams
in the investigation of criminal offenses against
peace and the security of mankind.

2. Investigation of Criminal Offenses
Against Peace and the Security of Mankind

Following February 24, 2022, the war that
the Russian Federation had been waging against
Ukraine since 2014 entered a phase of full-scale
armed conflict. This significantly altered not
only the domestic political situation in Ukraine
but also the international legal landscape. The

Russian aggression has been unequivocally con-
demned by the majority of the world’s nations
and has become the subject of investigations
in international courts, including the Interna-
tional Criminal Court (ICC) and the Interna-
tional Court of Justice (ICJ).

According to the data of the Prosecutor Gen-
eral’s Office of Ukraine (hereinafter — PGO), as
of mid-April 2023, 86,820 crimes of aggression
and war crimes had been registered, including:

1. Violations of the laws and customs
of war (Article 438 of the Criminal Code
of Ukraine — CCU);

2. Planning, preparation, initiation, or
waging of an aggressive war (Article 437
CCU);

3. War propaganda (Article 436 CCU)).

Inaddition, 17,128 offenses against the foun-
dations of Ukraine’s national security have been
recorded, with information about them also
entered into the Unified Register of Pre-Trial
Investigations. Among them:

1. Encroachment on the territorial integ-
rity and inviolability of Ukraine (Article 110
CCU);

2. High treason (Article 111 CCU);

3. Collaborationist activities
(Article 111-1 CCU);

4. Aidingthe aggressorstate (Article111-2
CCU);

5. Sabotage  (Article 113  CCU).
In the principal case concerning the aggression
of the Russian Federation, 647 individuals have
already been identified as suspects (Official
website of the Prosecutor General’s Office: sta-
tistical information, 2024).

These figures demonstrate the unprece-
dented scale of war crimes and crimes against
Ukraine’s national security, necessitating a sys-
tematic approach to their investigation. It is
crucial not only to document each individual
instance but also to build a comprehensive evi-
dentiary base for future judicial proceedings,
particularly before the ICC.

The national criminal proceedings con-
ducted by Ukraine are closely intercon-
nected with international cases. For instance,
the Prosecutor General’s Office cooperates with
the International Criminal Court, Eurojust,
other international organizations, and national
law enforcement agencies of partner countries.
This interaction enables not only the documen-
tation of crimes but also the provision of inter-
national legal support for prosecution.

One of the avenues of Ukraine’s cooperation
with the international community in the con-
text of forming Joint Investigation Teams (JITs)
is through collaboration with Eurojust (the
European Union Agency for Criminal Justice
Cooperation). Eurojust plays a crucial role in
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coordinating national investigations, especially
with regard to crimes of a transnational nature.
Its mechanisms allow countries to exchange evi-
dence, align legal strategies, and avoid duplicat-
ing investigative measures.

Additionally, Eurojust’s efforts are focused
on supporting JITs, as the agency facilitates real-
time operational information exchange between
participating states and simplifies legal coop-
eration among national authorities (The work
of the joint investigative group in the process
of documenting crimes of the Russian Federa-
tion: the military experience of Ukraine, 2023).

Key aspects of JIT operations under Euro-
just coordination include:

— Simplified evidence exchange — par-
ticipating countries can share evidence more
quickly and efficiently, which is critical for col-
lecting materials in war crimes cases.

— Coordination across jurisdictions -
ensures a unified legal approach and prevents
duplicate investigations in multiple countries.

— Preparation for a potential international
tribunal — collected evidence may serve as
the foundation for future international prosecu-
tion of perpetrators.

— Strengthening the role of the United
States in investigations — the Memorandum
of Understanding with the U.S. Department
of Justice allows for the involvement of Ameri-
can experts, which is of strategic importance for
future proceedings.

A vital step in ensuring effective investiga-
tion of international crimes committed during
the war is cooperation with the International
Criminal Court. Legislative amendments to
Ukraine’s Criminal Procedure Code that per-
mit ICC representatives to conduct procedural
actions on Ukrainian territory are a significant
element of this collaboration.

Eurojust plays a pivotal role in ensuring
the effective functioning of JITs, especially in
the context of global and highly complex inves-
tigations such as those concerning war crimes.
Thanks to the operational, analytical, legal,
and financial support of Eurojust, participating
countries can focus on the core investigative
tasks while minimizing logistical and organiza-
tional burdens (Official website of the European
Union Agency for Criminal Justice Coopera-
tion, 2023).

The main aspects of support provided by
Eurojust include:

Technical support. Ensuring that the joint
investigation teams (JITs) are equipped with
the mnecessary tools for communication
and information processing—such as mobile
phones, laptops, scanners, and printers—enables
efficient and uninterrupted work, even under
field conditions.
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Financial support. Reimbursement of travel,
accommodation, and other essential expenses
significantly reduces the financial burden on par-
ticipating countries and ensures the continuity
of JIT operations. This type of funding is crucial,
as it allows for the uninterrupted involvement
of necessary experts and specialists, regardless
of financial constraints.

Analytical support. Thestructuring ofavail-
able data and evidence allows for the effective
organization of investigations and the estab-
lishment of a foundation for subsequent legal
actions at both the national and international
levels. Eurojust contributes to forming a com-
prehensive picture of events, which is critical in
complex cases such as war crimes (Official web-
site of the European Union Agency for Criminal
Justice Cooperation, 2023).

Overall, Eurojust plays an indispensable
role in investigations that require international
coordination and resource pooling, particularly
in cases involving war crimes and crimes against
humanity.

The creation of the Core International
Crimes Evidence Database (CICED) repre-
sents a significant step forward in enhancing
international criminal justice and the coordina-
tion of investigations into international crimes
such as war crimes, crimes against humanity,
and genocide. CICED is designed to serve as
a vital tool for storing, processing, and ana-
lyzing evidence collected during such inves-
tigations, and it plays a key role in facilitating
access to this information for various actors
within the legal process.

Key features and advantages of CICED
include:

— International coordination. CICED
allows for the centralized storage of evidentiary
materials originating from multiple jurisdic-
tions. This is particularly important in cases
where suspects are located in different countries
and witnesses or victims are dispersed glob-
ally. The database facilitates information shar-
ing and ensures coherent cooperation among
international bodies such as the International
Criminal Court, law enforcement agencies,
and non-governmental organizations.

— Analytical functionality. Given the vast
volume of data stored in CICED—including
thousands of events, testimonies, and pieces
of evidence translated into multiple languages—
the database plays a crucial role in processing
and analyzing information. This functionality
enables investigators and prosecutors to quickly
locate relevant testimonies and facts that sup-
port or refute specific allegations, thereby con-
tributing to more efficient judicial proceedings.

— Multilateral access. To ensure effective
use of CICED, access is granted to a broad
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range of investigative stakeholders, including
law enforcement officials, prosecutors, judges,
international institutions, and human rights
NGOs. This ensures that all parties have access
to verified and standardized information,
thereby promoting transparency and fairness in
legal processes.

It is important to emphasize that CICED
is not limited to the war in Ukraine. It was
designed to serve as a universal tool for process-
ing evidence in all international crimes investi-
gated by Eurojust and its international partners.
In the future, the database may also be utilized
in connection with other armed conflicts occur-
ring elsewhere in the world, which significantly
enhances its relevance in the global context.

Thus, CICED has the potential to become
a powerful instrument for improving the effi-
ciency of international investigations, enhanc-
ing coordination among states and institutions,
and ensuring greater transparency and reliabil-
ity in evidence collection and processing. Ulti-
mately, this contributes not only to more effec-
tive justice but also to securing accountability
and redress for victims of international crimes.

3. International Cooperation in the Inves-
tigation of Criminal Offences Against Peace
and Security of Humanity

The establishment of the International
Centre for the Prosecution of the Crime
of Aggression against Ukraine (ICPA) marks
a significant step in strengthening interna-
tional cooperation to ensure accountability
for the crime of aggression committed against
Ukraine. The Centre is expected to contribute
to the reinforcement of the international legal
system and play a key role in the investigation
and collection of evidence related to the crime
of aggression.

As previously noted, the primary objective
of the ICPA is to support and enhance investiga-
tions into the crime of aggression. This includes
securing the collection and analysis of relevant
evidence, which is of critical importance for
the formulation of international indictments
and the prosecution of responsible individuals.

The ICPA operates as an integral part
of Eurojust's support within the Joint Investi-
gation Team (JIT) for Ukraine. This enhances
the potential for information exchange
and coordination of efforts at the international
level, as centralized support allows for more
efficient and timely investigations. Such coordi-
nation can be decisive for obtaining additional
evidence and ensuring clear interaction among
partner countries.

In addition, the ICPA aims to provide
financial, operational, and logistical support
to partner countries. This includes funding for
investigative activities, reimbursement of logis-

tical expenses, and assistance in the mobiliza-
tion of resources necessary for evidence gath-
ering. These forms of support contribute to
the more effective implementation of investi-
gations and promote international cooperation.

Importantly, the establishment of the Cen-
tre provides partner states with access to essen-
tial resources and opportunities to participate
in investigations into the crime of aggression.
This fosters greater international cooper-
ation and engagement across jurisdictions
and facilitates the involvement of a broader
range of countries in efforts to achieve justice
for the victims of aggression.

The investigation of crimes of aggression
involves complex work related to gather-
ing evidence that may be difficult to access or
of strategic importance. Accordingly, the ICPA
plays a crucial role in creating mechanisms for
the collection, preservation, and analysis
of such evidence, thereby strengthening inter-
national criminal justice.

Moreover, Eurojust provides substantial
legal support by assisting in the preparation
of agreements, such as the one establishing
the JIT in Ukraine, and ensuring compliance
with international legal standards. This ena-
bles national authorities to operate effectively
within the framework of international legal pro-
cedures and promotes harmonizationbetween
national and international legal mechanisms.

When joint investigations are required,
parties typically rely on a model agreement
adopted in 2003, as recommended by relevant
international guidelines. This model is designed
to be flexible and adaptable to the specific cir-
cumstances of each case, which is essential
given the unique features and demands of every
investigation.

According to legal experts, the agreement
establishing a JIT constitutes an international
treaty, and as such, should be treated accord-
ingly under international law. A key issue,
however, is that national legislation—specifi-
cally the Criminal Procedure Code of Ukraine
(CPC)—does not always clearly regulate
the process of concluding such agreements,
which complicates the legal integration of inter-
national standards into domestic practice.

Currently, Ukrainian legislation does
not adequately regulate this matter. Neither
the existing CPC of Ukraine nor Draft Law
No. 7330 (on amending the CPC to improve
the operation of JITs), which is under consider-
ation in the Verkhovna Rada, provides detailed
regulation on the formation of JITs, including
the procedure for concluding agreements with
competent authorities of foreign states.

This creates a degree of legal uncertainty, as
the establishment of JITs often requires a clear
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legal framework to prevent potential conflicts
between national and international procedures.
Therefore, it is essential that Ukraine addresses
this issue through appropriate legislative action
in the near future (Criminal Procedure Code
of Ukraine, 2012; Draft Law No. 7330, 2022).

Thus, Ukraine's national criminal procedural
legislation requires improvement, particularly
concerning the mechanisms and procedures for
the establishment and functioning of JITs (Crimi-
nal Procedure Code of Ukraine, 2012). While this
mechanism is actively used, its legal regulation
needs to be more precisely defined to ensure effec-
tive cooperation between states in the context
of international investigations.

We believe that the procedure for estab-
lishing JITs, their powers, and scope of activ-
ity must be clearly prescribed in national leg-
islation. This would eliminate legal ambiguities
during the creation of such groups and ensure
their effective functioning.

One of the main challenges is the need to
harmonize procedures for the collection,
exchange, and disclosure of evidence among
countries. Legislation should clearly define
rules governing this process to ensure confi-
dentiality, security, and legal admissibility
of the evidence collected.

Considering data protection requirements,
especially in the context of international inves-
tigations, it is essential to develop procedures
that ensure proper legal safeguards for data
exchanged between states. This also applies
to compliance with human rights standards,
particularly in cases involving the collection
of information about individuals under inves-
tigation. Furthermore, mechanisms for coop-
eration with international bodies—such as
Eurojust, the International Criminal Court,
and other states—must be well-established.
This would allow Ukraine to effectively inte-
grate into the international system of justice
and ensure a high level of legal cooperation.
Such mechanisms should also address the legal
status of seconded investigators and prose-
cutors, including provisions related to the use
of equipment or even weapons, if necessary, to
ensure the safety of investigative operations.

The current Criminal Procedure Code
of Ukraine does not provide detailed regulation
on the operation of Joint Investigation Teams
(JITs) but merely permits their establishment
within the framework of international coopera-
tion. Specifically, Article 571 of the CPC allows
for the creation of JITs for pre-trial investiga-
tions into offences committed in the territories
of multiple states or where the interests of mul-
tiple states are affected. However, as previously
noted, the article does not provide a clear proce-
dural framework or mechanisms for the organi-
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zation and functioning of such teams (Criminal
Procedure Code of Ukraine, 2012).

At present, the Office of the Prosecutor
General of Ukraine (OPG) is designated as
the authority responsible for reviewing matters
related to the establishment of JITs. This means
that the OPG acts as the central body coordinat-
ing and deciding on the creation of these teams.
However, the initiative for creating a JIT may
come from either Ukrainian pre-trial investigation
authorities (such as investigators or prosecutors)
or competent bodies of foreign states who may
approach the Ukrainian side with such a request.

In addition to legal and regulatory chal-
lenges, there are numerous practical difficul-
ties associated with investigating international
crimes during wartime. These challenges extend
beyond organizational issues and include seri-
ous security threats to investigators, as well as
technical and legal complexities.

As mentioned earlier, investigative activi-
ties often take place in areas that are mined
or located near the frontline. This poses severe
risks to the lives and health of investigators, sap-
pers, and other personnel involved in the pro-
cess. Addressing this issue requires specialized
demining resources, proper planning, coordi-
nation with security forces, and the involve-
ment of international demining experts.

Evidence collection in active combat zones
is also a highly complex process that demands
careful handling. The gathered evidence must
be properly documented and preserved to
ensure its admissibility in court. In particular,
documenting crime scenes is extremely difficult
in wartime conditions due to ongoing shelling
and constantly changing environments. In such
circumstances, adhering to evidence preserva-
tion standards becomes a major challenge.

Exhumation of bodies, especially in combat
areas, is an extremely complex and dangerous
task. It requires significant resources, time,
and specialized equipment to be carried out
safely. Given that many bodies may be buried
in temporary graves or even located in cur-
rent frontline zones, well-organized logistics
are essential for the transportation and forensic
examination of the remains.

The mass displacement of people
and changes in territorial control complicate
the identification of witnesses and victims’
locations. Moreover, involving them in further
investigative actions—such as interrogations
or investigative experiments—can be difficult
due to security concerns, restricted mobility,
and limited transportation options.

As the war in Ukraine is being waged by
astate that systematically violates international
humanitarian law, a number of legal challenges
arise in the process of establishing facts related
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to crimes of aggression and war crimes. It is
essential that states cooperating within inter-
national investigation teams adhere to common
standards and principles for evidence collec-
tion and its legal admissibility. Moreover, there
may be difficulties with the execution of inter-
national arrest warrants or the enforcement
of judicial decisions during ongoing hostilities.

The use of modern technologies for evi-
dence collection and preservation—such as dig-
ital traces, mobile phone data, drone footage,
and satellite imagery—may be hampered by
the destruction of infrastructure, disruptions
in communication, or cyberattacks on inter-
net resources. This necessitates the engage-
ment of highly skilled specialists and the use
of advanced tools to ensure proper documenta-
tion and preservation of information.

4. Conclusions

In the context of war crimes and general
legislative uncertainty, a key component in
the investigation of international and war
crimes is the use of existing international tools
and strategic guidelines, along with the devel-
opment of national investigative practice.
The following instruments and recommenda-
tions are of critical importance for ensuring
the proper conduct of investigations:

1. The Guide to Collecting Evidence for
the International Criminal Court and Doc-
umenting International Crimes — This is one
of the key resources for upholding standards in
the collection and documentation of evidence
admissible in international courts. Properevidence
gathering forms the foundation for establishing
the guilt of perpetrators and ensuring that such
evidence is recognized at the international level.
Although wartime conditions complicate this pro-
cess, the existence of such guides helps minimize
errors and deficiencies related to the technical
aspects of evidence collection (Guide to Collect-
ing Evidence for the International Criminal Court
and Documenting International Crimes, 2019).

2. The Bournemouth Protocol on the Pro-
tection and Investigation of Mass Graves —
This document is crucial for the effective iden-
tification and documentation of mass graves,
which often constitute primary evidence in
war crimes investigations. Since such graves
may result from international crimes (e.g.,
mass killings), it is essential to define clear
procedures for their investigation and the han-
dling of related evidence. The protocol ensures
an appropriate level of protection and prevents
evidence distortion during the investigative
process (Bournemouth Protocol on the Protec-
tion and Investigation of Mass Graves, 2022).

3. The Minnesota Protocol on the Investi-
gation of Potentially Unlawful Deaths — This
document provides guidelines for investigating

cases where there is a suspicion that a person’s
death resulted from human rights violations or
war crimes. In the context of war crimes, it ena-
bles the collection of crucial data on the cause
and circumstances of death, which is an integral
part of the investigation (Minnesota Protocol
on the Investigation of Potentially Unlawful
Deaths, 2022).

4. The Manual for Forensic Experts on
the Investigation, Recovery, and Analysis
of Human Skeletal Remains — In situations
where the victims of international crimes are
buried or discovered in a condition requiring
specialized forensic analysis, this manual plays
a vital role in ensuring the correct procedures
for the recovery and examination of remains.
Such analysis can provide key insights into
the method and time of death, as well as evi-
dence of potential violence.

Thus, the role of international organiza-
tions such as the International Criminal Court
(ICC), the United Nations, Eurojust, and oth-
ers becomes critical. These bodies not only pro-
vide technical and financial support, but also
facilitate coordination among states and offer
a common scientific and practical foundation
for the investigation of international crimes.
This cooperation helps strengthen the eviden-
tiary base and increases the likelihood of suc-
cessfully holding perpetrators accountable.

Joint Investigation Teams (JITs) play a cen-
tral rolein ensuring effective coordination between
states, enabling the exchange of vital information
and evidence. They also allow for faster responses
to newly emerging facts and greatly simplify evi-
dence collection in territories under enemy con-
trol or in active conflict zones.

To ensure the reliability of the evidentiary
base, it is essential to employ technological
tools such as digital technologies for data col-
lection, storage, and exchange, as well as tools
that enable on-site documentation of human
rights violations (e.g., video recordings, photo-
graphs, geospatial data, etc.).

Taking this into account, there is a press-
ing need to further enhance both national
and international investigative mechanisms,
integrating domestic practices with interna-
tional standards. Such alignment will allow
for a more effective response to the challenges
of investigating war crimes amid the realities
of modern armed conflict.
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CTBOPEHHS CIIVIbHUX C/IIAYUX T'PYIIIIPH PO3CJIIYBAHHI
KPUMIHAJIbHUX ITPABOIIOPYUIEHD ITPOTU MUPY TA BE3IIEKHU JIIOICTBA

Anotattiss. Memoro NOCJIPKEHHS € TEOPETHYHUI aHaJi3 Ta PO3IJIs]l MOKJIMBOCTI CTBOPEHHS CITiJIb-
HUX CJIYUX TPYII [IPH PO3CIIYBaHHI KPUMIHAJIBHIX IIPABOIIOPYIIEHD IPOTH MUDY 1 GE3MEKH JI0/ICTBA.
Pesyavmamu. Y ctatTi po3TJISTHYTO 0COOINBOCTI CTBOPEHHS CIIIBHIX CJTIIYNX TPYIT TIPU PO3CITiTyBaHHI
BOEHHUX 3JI0YMHIB. 3a3HAYEHO, 110 MUTAHHS BOEHHUX 3JI0YUHIB Ta PUTSTHEHHS. BUHHUX 0Ci0 10 Biao-
BIJJAVILHOCTI € OTHUM 13 KJIIOUOBUX BUKJIMKIB Cy4aCHOTO MisKHAPOJIHOTO TIpaBa. YKpaiHa, Mpaiiooyu HaJ
JIOKYMEHTYBAHHAM 3JI04UHIB P, KepyeThCs HOPMAMU MIXKHAPOHOTO IYMaHITapHOTO IpaBa Ta CIiBII-
paIioe 3 MiXKHAPOJHUMK OpraHisalisMu, 30kpeMa MiKHAPOJHUM KPUMIHAJIBHUM CYZIOM. 3a3HAueHo,
creopennst 6asu mannx CICED (Core International Crimes Evidence Database) € BaskmuBuM etarnom
Y BIOCKOHAJIEHH] Mi>KHAPOTHOTO KPUMIHATBHOTO TPABOCY//IST Ta KOOPAMHAILT PO3CJIiTyBaHb, OB’ I3aHIX
3 MIZKHAPOAHMMH 3JIOYMHAMH, TaKUMHU SK BOEHHI 3JI0YMHMU, 3JIOYMHU HPOTHU JIIOASHOCTI TA TEHOLUI.
CICED wmae crati BaKJIMBUM IHCTPYMEHTOM Jist 3Gepiraniist, 06poOKM Ta aHaMi3y JI0Ka3iB, 10 BUHUKA-
10Th Ti/T JaC TaKUX PO3CTIAYBaHb, i BiAirpaBaT KIIOYOBY POJIh ¥ 3a06€3TMeUeHH ] TOCTYITY /0 IIX T0Ka3iB
JUISL PI3HNX YYaCHUKIB T1paBoBoro nporecy. Cirif 1ogath, 1o €BpoCT Hala€ BXKJIUBY IOPUIMYHY ITij-
TPUMKY, IOTIOMAraiov B Ii/[TOTOBII YTOJI, SIK, HATIPUKJIaJ, yroza oo crBopennst CCI B Ykpaini, a Takoxx
y 3abe3medeHni I0PUANYHOI BIATOBIAHOCTI MiskKHapoAHUM HOpMaM. Ile 103B0JIsIe€ HAIIOHATBHITM OpraHaM
e(heKTHBHO [iATU B MEKaxX MIBKHAPOIHUX TIPOLEAYP Ta 3a0e31euye rapMOHI3al[iio HAIIOHAIbHIX Ta MikK-
HaPOJHUX [IPABOBUX MeXaHi3MiB. MU BBaKaEMO, 110 Ha PiBHI HAI[IOHAIBHOIO 3aKOHOIABCTBA MAE OyTH
YiTKO IPONKCAHA HPOIELypa CTBOPEHHS CHIJIBHUX CJIYMX TPYIL, IX MOBHOBAKEHIA Ta MEKI JIISIIbHOCTI.
Ile 103BOJIUTH YHUKHYTH [IPABOBOI HEBU3HAYEHOCTI IIPU CTBOPEHHI TaKuX TPyl i 3abe3neunts ix edex-
TUBHY poboty. Bucrnosxu. OnHieo 3 0CHOBHUX 1IPpo6IeM € HeOOXi[HICTb Y3rO/KEHHsI Ipoleyp 360Dy,
00MiHy i PO3KPHTTSI I0Ka3iB Mik KpaiHaMi. 3aKOHOAABCTBO OBUHHO YiTKO BUSHAYATH TTPABHJIA JTIST IIHO-
ro 1poriecy, o6 3abesneurnTu KOHIAEHIIIHICTD, Ge31eKy Ta IOPUAMYHY AOIYCTUMICTh 3i0PAHNX 0Ka3iB.
BpaxoByioun BUMOTH 3aXHCTY JAHUX, OCOOJIMBO B KOHTEKCTI MiKHAPOJHUX PO3CJIi/yBaHb, BAKJIUBO PO3-
POGHTH IIPOLIELY PH, K 03BOJIATH 3a0€3I1€UNTH HAJIEKHY I0PUAMYHY 3aXUIIEHICTh IaHKX 111 yac X 0OMi-
HY MiX fiep;kaBaMu. 1le TakoK CTOCYETbCS IOTPUMAHHS CTAHIAPTIB 1MIOJI0 3aXKUCTY MPAB JIOIMHH, 30Kpe-
Ma, Y BHIAJIKaX, KOJ MOBa iijie po 36mpanHs iHbopMarii moo ocib, aki miamaraiors ciigcTsy. Takoxk
BaKJIMBO HAJIANITYBATH MEXaHI3MHU CIIBIIPAlli 3 MIKHAPOAHUMHU OPraHizallisiMu, TakuMu ik €Bporoct abo
MizkHapoHUIT KpUMiHAIBHUIL Cy/1, Ta iHmuMu epskasamu. Lle 103Bosntb Ykpaini eekTHBHO iHTErpyBa-
THCS B MIZKHAPOJHY CHCTEMY MPaBOCY//IA i 3a6e3MeYnTH HAJIEKHUI PiBEHb MTPABOBOTO CIIBPOGITHUIITBA.
[le BKITIOYa€E BUBHAYEHHS TIPABOBOTO CTATYCY BiIPS/KEHUX CJIIUMX Ta TIPOKYPOPIB, & TAKOXK MUTAHHS
1[0/10 BUKOPUCTaHHSI TAKUX 3ac00iB, 1K 30post, y pasi morpedut jist 3abe3iedeHHs 6e31eKu PO3CII Iy BaHHSI.

KirouoBi ciioBa: BOEHHI 3JI0UMHE, PO3CJTiyBaHHsT, MizKHAPOHUI KPUMIHAIBHUIL CY/T, CITLIBHI CTiui
IPYIIH, KPUMiHAJIbHI 1PABOIIOPYIIEHHS IPOTH MUPY Ta Ge3IEeKH JIOICTBA.
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DETERMINANTS OF EMBEZZLEMENT
IN THE SPHERE OF OFFICIAL ACTIVITY

Abstract. Purpose. The purpose of the article is to analyze specific groups of determinants of embezzlement
in the sphere of official activity, taking into account current challenges to Ukrainian state-building, Results. The
article is devoted to examining the features of various groups of determinants of embezzlement in the sphere
of official activity. It presents an analysis of approaches proposed by legal scholars and criminologists concerning
the classification of determinant groups in relation to embezzlement committed through the use of official
position. Based on these approaches, the author offers an original concept of a determinant complex of corruption-
related criminality in the context of embezzlement committed through official activities. This complex includes:
socio-economic determinants; political and legal determinants; security-related determinants; organizational
andmanagerial determinants;culturaland psychological determinants. Thearticleemphasizesthat theidentification
of security-related threatsisjustified by the ongoing full-scale war, which has, firstly, increased the burden on the law
enforcement system due to the rising number of criminal offenses and the complexity of their investigation amid
wartimerisks, and secondly, created favorable conditions for the commission of corruption-related economic crimes.
Risks of unlawful embezzlement by officials also extend to humanitarian aid, as Ukraine receives substantial
volumes of such aid to support both civilian and military needs under wartime conditions. Conclusions. It
is concluded that each group of determinants of the examined category of crime requires further in-depth
development at the level of relevant policy programs. Among the key measures to counteract corruption-related
criminal offenses, including embezzlement, the following should be highlighted: strengthening independent
financial control and auditing in the public sector; increasing the remuneration of civil servants to reduce
incentives for unlawful conduct; establishing and actively implementing effective mechanisms for digital
monitoring of financial transactions; improving the quality of criminal law provisions that stipulate liability for
embezzlement involving abuse of official position, alongside enhancing penalties for such abuses; fostering legal
culture and conducting anti-corruption educational initiatives, including those targeting individuals who, due
to the absence of competitive selection during wartime, are appointed to positions and granted administrative
and managerial functions for the first time.

Key words: embezzlement, abuse of official position, prevention, criminal offenses against property,
corruption-related offenses, determinants.

1. Introduction

Crime as a whole, being a negative social phe-
nomenon, has a destructive impact on socio-eco-
nomic processes, national and public security,
and poses a threat to the protection of the rights
and legitimate interests of both individuals
and legal entities. A particularly significant cat-
egory of crime is corruption-related criminality,
which undermines the authority of the state
and its authorized institutions and affects other
protected public interests, as such offenses often
involve encroachments on property.

From this perspective, criminological analysis
of the nature of criminal offenses involving embez-
zlement committed in the course of official activ-
ity, as well as the determinants of such conduct,
plays an important role. Such analysis serves as

© I. Shekun,2024

a basis for the development and implementation
of effective measures and mechanisms for prevent-
ing and countering these unlawful acts.

It is worth noting that the amendments
introduced in 2015 to Article 45 of the Crim-
inal Code of Ukraine eliminated legal debates
regarding which criminal offenses fall under
the category of corruption-related crimes.
According to the note to Article 45 of the Crim-
inal Code of Ukraine, “corruption-related crim-
inal offenses under this Code shall include
criminal offenses stipulated in Articles 191, 262,
308, 312, 313, 320, 357, and 410, if committed
through abuse of official position, as well as
the criminal offenses provided in Articles 210,
354, 364, 364-1, 365-2, and 368-369 of this
Code” (Criminal Code of Ukraine, 2001).
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The issue of determinants of embezzlement
in the sphere of official activity has been directly
or indirectly addressed in the scholarly works
of A.M. Boiko, I.M. Danshyn, O.M. Dzhuja,
M.H. Kolodiazhnyi, O.H. Kalman, O.S. Bond-
arenko, B.V.Osadchyi,S.A.Shubina, O.V.Khuto-
rianskyi, among others.

The purpose of this article is to analyze spe-
cific groups of determinants of embezzlement
in the sphere of official activity, taking into
account the current challenges facing Ukrain-
ian state-building.

2. Foundations of the
of Official Activity

The challenges of combating criminal
offenses related to the abuse of official position
carry serious criminal-legal and social implica-
tions, as officials entrusted with making critical
managerial decisions often misuse their author-
ity for personal gain. Such actions understand-
ably undermine public trust in government
institutions and generate widespread societal
dissatisfaction.

In general, the criminalization of official
activity manifests in various forms, includ-
ing offenses committed by representatives
of law enforcement agencies and other state
bodies responsible for maintaining public
order; unlawful participation of public officials
in entrepreneurial activities; interference with
the administration of justice; and engagement
in certain types of shadow activities that violate
the law. The criminalization of official activity is
a complex process, frequently characterized by
self-organization and the application of inno-
vative schemes. Importantly, the primary moti-
vation behind such offenses is often not only
illicit enrichment but also career advancement
and the preservation of power.

Given the significant proportion of these
criminal offenses involving unlawful embezzle-
ment within the sphere of official activity—and
considering the expanding range of property
types that have become targets of misappropri-
ation—the study of the determinants of such
crimes remains highly relevant.

For example, according to statistical data
from the Prosecutor General’s Office, in 2021,
a total of 11,092 criminal proceedings were reg-
istered under Article 191 of the Criminal Code
of Ukraine, with 6,040 cases resulting in formal
suspicion notices. In 2022, 6,284 proceedings
were registered, with suspicions issued in 3,017
of them. However, in 2023, there was a renewed
increase in such offenses, with 8,452 criminal
proceedings recorded, and suspicions reported
in 4,054 cases (Statistics of the Prosecutor Gen-
eral's Office, 2024).

It is noteworthy that the marked decline
in such offenses in 2022 can be attributed to

120

Criminalization

the national focus on resisting the full-scale war
initiated by the Russian Federation. During
this period, there was unprecedented national
unity around the goal of preserving Ukrain-
ian statehood, and the number of criminal
offenses significantly decreased, particularly in
the early months following the invasion. How-
ever, in 2023, the number of proceedings under
Article 191 of the Criminal Code increased by
1.5 times, which may be explained by socie-
ty’s gradual adaptation to wartime conditions
and a return to detrimental behavioral pat-
terns that fuel the commission of criminal acts,
including embezzlement in the public service
sector.

As noted by O.V. Shemyakin, corrup-
tion-related crime should be understood as
“a relatively widespread negative socio-le-
gal phenomenon that directly encroaches on
the established order of official activity within
legal entities of both public and private law, as
well as the procedure for the provision of public
services by non-official persons for the purpose
of obtaining undue benefit. Corruption crimes
can be committed within state authorities
and administrative bodies, as well as in private
legal entities and professional domains associ-
ated with the provision of public services” (She-
myakin, 2013).

It is appropriate to distinguish two groups
of crimes based on the types of criminal offense
elements that include features essential for clas-
sifying them as corruption-related: “In the first
case, this refers to a qualified offense, in which
the qualifying feature is the method of commis-
sion—namely, abuse of official position—pro-
vided for in a specific part of an article of the law
as an additional element; in the second case, it
refers to a basic offense, i.e., the crime is inher-
ently of a corruption nature, which character-
izes the entire article, not just a separate part”
(Mashlyakevych, 2015). The subject of our
study focuses specifically on the determinants
of the first category of criminal offenses.

In criminology, the causes and condi-
tions of crime are generally unified under
the broader concept of criminological determi-
nants. With respect to embezzlement—particu-
larly in the sphere of housing and communal
services—S.A. Shubina, O.V. Khutoryanskyi,
and D.M. Tychyna argue that “the most pro-
ductive way to identify and explain the factors
of embezzlement-related criminality in Ukraine
lies within a structural-functional analysis
of the spheres and mechanisms of reproduction
of such crimes, particularly corruption-related
offenses. These serve as the criteria for struc-
turing the set of determinants, within which
the following are identified: socio-economic,
organizational-managerial, legal, and cultur-
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al-psychological factors” (Shubina, Khutoryan-
skyi, Tychyna, 2023).

B.V. Osadchyi, studying the determinants
of crimes involving embezzlement, misappro-
priation, or unlawful acquisition of property
through abuse of office, maintains that “the
entire set of factors that determine crimes
of this kind should be divided into the following
groups: political and economic transformation;
legislative shortcomings; socio-cultural factors;
globalization and external challenges” (Osad-
chyy, 2023).

M.I. Melnyk classified the determinants
of corruption-related crime according to
the spheres in which it proliferates as follows:
“1) political; 2) economic; 3) organization-
al-managerial; 4) legal; 5) ideological; 6) mor-
al-psychological; 7) others” (Melnyk, 2002).
Similarly, T.V. Kornyakova identifies political,
economic, legal, organizational-managerial,
and socio-psychological criminogenic factors
contributing to corruption-related criminality
(Kornyakova, 2009).

3. Analysis of Determinants of Corrup-
tion-related Crime in the Sphere of Official
Activity

Taking into account the approaches
of the aforementioned scholars, it is considered
appropriate to structure the determinant com-
plex of corruption-related crime in the context
of embezzlement involving official activity as
follows:

— socio-economic determinants;

— politico-legal determinants;

— security-related determinants;

— organizational and managerial determi-
nants;

— cultural and psychological determinants.

Let us briefly analyze selected groups from
this classification.

Socio-economic determinants generally
reflect the tendency whereby a low level of social
welfare and the failure to ensure the level
of social protection declared by the state lead
to the deterioration of social guarantees for
the population and a decrease in quality of life,
which in turn generates a desire to “compen-
sate” for such shortcomings through unlawful
means aimed at improving one's personal liv-
ing standards. It is also important to consider
that a high level of economic crime is inversely
proportional to the level of economic growth
in the country. This results in low economic
well-being among the population, which, prior
to the full-scale invasion, was already charac-
terized by the presence of only a small middle
class (sources estimate that the middle class in
Ukraine accounted for merely 7-8%, with this
figure declining further following the onset
of the war). Embezzlement, as a form of misap-

propriation, is no exception, as declining income
levels among public officials, financial hard-
ships, and the imbalance between remuneration
and the scope of authority increase the risks
of abuse.

Politico-legal determinants encompass,
first of all, the tendency within the Ukrainian
governance and political systems for individu-
als who often lack understanding of the mecha-
nisms of a rule-of-law state in a market economy
to participate in political processes. Their par-
ticipation is primarily motivated by the desire
to lobby for personal or third-party business
interests. This, coupled with low political cul-
ture and the absence of effective mechanisms
for political accountability, leads to an increase
in both the frequency and severity of embez-
zlement offenses committed through abuse
of office—including by high-ranking public offi-
cials and representatives of the business elite.

As for the legal prerequisites, despite
the establishmentand functioning of an anti-cor-
ruption justice system, there remain issues con-
cerning the quality and coherence of anti-cor-
ruption legislation in general, and criminal law
in particular. These shortcomings result in legis-
lative competition and conflict during the clas-
sification of identified acts of embezzlement
committed through abuse of office, leading to
misapplication of the law—an issue repeatedly
highlighted by the Supreme Court in its reviews
of judicial practice.

Efforts to eliminate corruption risks in
both existing and draft laws and regula-
tions are guided by the provisions of the Law
of Ukraine on Prevention of Corruption (2014)
and the Procedure for Conducting Anti-Corrup-
tion Expertise (2015), which regulate the con-
duct of anti-corruption assessments of both
current and proposed legal acts. However,
the conclusions of such assessments are advi-
sory in nature.

According to the current anti-corruption
legislation, “mandatory anti-corruption exper-
tise is carried out by the Ministry of Justice
of Ukraine, except for draft legal acts submitted
to the Verkhovna Rada of Ukraine by Members
of Parliament. In those cases, expertise is con-
ducted by the relevant parliamentary commit-
tee responsible for anti-corruption policy” (Law
of Ukraine on Prevention of Corruption, 2014).
Additionally, the National Agency on Corruption
Prevention (NACP) “may, on its own initiative
and in accordance with its established proce-
dure, conduct anti-corruption expertise of draft
legal acts submitted to the Verkhovna Rada
of Ukraine or the Cabinet of Ministers of Ukraine.
To this end, the Cabinet of Ministers must send
it all relevant draft legal acts. The Agency shall
inform the respective parliamentary commit-

121



1/2024
CRIMINAL LAW

tee or the Cabinet of Ministers of the conducted
expertise, which serves as grounds for suspending
the review or adoption procedure of the draft act
for up to ten days” (Law of Ukraine on Prevention
of Corruption, 2014).

We believe that in order to improve the qual-
ity of normative legal acts and minimize corrup-
tion risks and lobbying influences, anti-corruption
expertise should become an integral and manda-
tory part of the legislative process. Such exper-
tise must be carried out by a body independent
of the entity adopting the act—for instance,
the National Agency on Corruption Prevention—
which would prevent situations where represent-
atives of the same body that adopts the act also
evaluate it for corruption risks.

We support the view of M. Kolodyazhnyy
that “war constitutes a powerful (from a crim-
inological perspective) determinant of crime.
It necessitates the transformation of the entire
social system and its adaptation to meet
the needs of society in the face of external mili-
tary aggression. At the same time, war and crime
exert a mutually determinative influence. Not
only does war negatively affect society, but
crime as a whole is also capable of shaping social
processes and the behavior of members of soci-
ety in specific ways” (Kolodyazhnyy, 2023).

Indeed, the increase in security threats
resulting from the full-scale war has, first, led
to a rise in the burden on the law enforcement
system, including both the number of criminal
offenses and the complexity of their investiga-
tion due to the risks posed by active hostilities.
Moreover, it has created favorable conditions
for corruption-related economic crimes. In some
cases, public officials take advantage of the high
level of public trust in the military; in others,
they exploit shortcomings in property account-
ing systems—including military assets—to com-
mit embezzlement through abuse of office.

Risks of unlawful embezzlement by public
officials also arise in the sphere of humanitarian
aid. In wartime conditions, Ukraine receives
substantial volumes of humanitarian assistance
intended to support both civilian and military
needs. However, some officials abuse their posi-
tions to unlawfully misappropriate this aid or
parts thereof, which not only causes material
harm but also undermines public trust in state
institutions.

For instance, according to the data
of the Prosecutor General’s Office, in 2021, 191
criminal proceedings were registered under
Article 410 of the Criminal Code of Ukraine,
with 18 indictments filed; in 2022, 239 pro-
ceedingswere registered, with 28 indictments;
and in 2023, 216 proceedings, with 18 indict-
ments (Statistics of the Prosecutor General's
Office, 2024).
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4. Conclusions

In conclusion, embezzlement through abuse
of office constitutes a complex criminal offense,
which arises from both objective socio-economic
conditions and subjective motives of offenders
in the spheres of public administration, finance,
law enforcement, and the corporate sector.

We believe that each of the above-men-
tioned groups of determinants should be fur-
ther elaborated at the level of specific targeted
programs. However, among the key measures
for combating corruption-related criminal
offenses—including embezzlement—the follow-
ing should be emphasized:

— strengthening independent financial con-
trol and audit in the public sector;

— increasing the remuneration of public offi-
cials to reduce incentives for unlawful conduct;

— developing and actively implementing
effective mechanisms of digital monitoring
of financial transactions;

— enhancing the quality of criminal law pro-
visions that establish liability for embezzlement
through abuse of official position involving dif-
ferent types of property, while simultaneously
increasing sanctions for such offenses;

— promoting legal culture and conducting
anti-corruption educational initiatives, includ-
ing for individuals who, in the absence of com-
petitive selection during wartime, are appointed
for the first time to positions with administra-
tive and managerial responsibilities.

Accordingly, it is essential to combine effec-
tive legislative initiatives, feasible technical
solutions, and cultural changes to minimize
abuse and strengthen public oversight.
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JETEPMIHAHTH IIPUBJACHEHHS Y COEPI CJIYKBOBOI IIAJTbHOCTI

AHorauis. Mema. MeToio CTATTi € TIPOAHATIZYBATH OKPEMi I'PYIIN JIeTEPMiHAHTIB IIPUBJIACHEHHS Y cepi
CJ1y:K00BOI [iSUIBHOCT], BPAXOBYIOUM CYYaCHI BUKJIMKH JJIsl YKPATHCHKOTO JIEPKABOTBOPeHHSL. Pesyivmamu.
CrarTio IPUCBAYEHO POKPUTTIO OCOOIMBOCTEH OKPEMUX TPYII ZICTEPMIHAHTIB PUBJIACHEHHS Y cepi caryxk-
6oBoi iszbHocTi. Hapeneno anastis miaxo/is MpaBHUKIB-KPUMIHOJIOTIB MO0 Kaacugikariil TPYTI fieTepMiHaH-
TiB IPUBIACHEHHs Y chepi crysKO0BOI [iTIbHOCTI, Ha OCHOBI SIKMX 3alIPOIIOHOBAHO aBTOPChKE OaueHHs eTep-
MIHALIAHOrO KOMILIEKCY KOPYIIIIHOI 3JI0YMHHOCT] B YaCTHHI PUBJIACHEHHS i3 BUKOPUCTAHHSIM CJIyKO0BOI
TSTBHOCTI, 10 CTPYKTYPH SIKOTO BiZIHECEHO: COTIATbHO-eKOHOMIUHI /IeTePMiHAHTH; TIOJTi THKO-TIPABOBI /leTep-
MiHaHTH; GEe3IeKOBi JeTepMiHAHTH; OpraHisaIiiiHO-yIpPaBIiHCHK] AeTePMIHAHTH; KyJIBTYPHO-ICHXOMOMTYHI
JIeTEPMIHAHTH. AKI[EHTOBAHO, 10 BU/LJICHHS OE3IIEKOBIX 3arP03 3yMOBJIEHO [OBHOMACIITAGHOIO BIfHOIO, 110
TIPU3BEJIO, TIO-TIEPIITe, /10 3POCTAHHS HaBAaHTAKEHHS Ha MPABOOXOPOHHY CHCTEMY B KiJIBKOCTI BUMHIOBAHWX
KPUMIHAJIBHUX TIPABONOPYIIIEHD, B CKIAHOCTI iX PO3C/IyBaHHS Yepe3 PU3UKU BOEHHUX JIiH TOIIO, a TAKOXK
CTBOPUJIO CIIPUSTIIMBI YMOBH JIJIs1 KOPYIILIHHNX 37I04MHIB €KOHOMIYHOTO XapakTepy. Takosk pu3nKu He3aKOH-
HOTO TIPUBJIACHEHHST CJIyK00BOI0 0CO00I0 ICHYIOTh TAKO3K 1IOJ0 I'YMAHITAPHOI IOIIOMOTH, OCKL/IBKH B yMOBaX
BiliHU YKpaiHi HAIAIThCs1 3HAYHI 0OCSTY TYMAHITAPHOI IOIIOMOTH IS T ATPUMKH IIMBLIbHUX Ta BiICHKOBUX
norpeb. Bucnosxu. IlincymMoBaHo, 10 KOKHA i3 IPYIl AE€TEPMIHAHTIB AOCHIHKYBAHOI 3JI04MHHOCTI Mae GyTH
HaJlaJli IeTalbHO PO3PO0JIeHa HA PiBHI BIAMOBIHUX IIPOTPaM, IPOTE Cepesl OCHOBHUX 3aXOB JJIst IPOTH
KOPYIIIHHAM KPUMiHAJIBHUM [IPABOIOPYIIEHHSIM, B TOMY UMCJI, TPUBJIACHEHHIO, €: OCUJIEHHST He3aJleskHO-
ro (hiHAHCOBOTO KOHTPOJIIO Ta AY/IUTY Y JIeP;KaBHOMY CEKTOPI; Mi/IBUIEHHS PiBHS OIJIATH MPaIli JepKaBHUX
¢J1yKO0BLLIB, 1100 3a0€311eYNTH BTPATy MOTUBALIT 10 TIPABOIIOPYIIEHb; CTBOPEHHS Ta AKTUBHE BIIPOBAJLKCHHSI
eeKTBHUX MeXaHi3MiB IIUPPOBOrO MOHITOPUHTY (DiHAHCOBUX OMEpPAIlill; MiBUIEHHST SIKOCTI KPUMIiHAIb-
HO-TIPABOBUX HOPM, 1[0 TepeGaqaioTh BiANOBIIAIBHICTh 32 IPUBIACHEHHS 13 BUKOPUCTAHHSIM CITY’KOOBOTO
CTAHOBHILA TOTO YK IHIIOTO B/ MaiiHa, 3 OJIHOYACHUM IIOCHJICHHS TOKAPAHHSI 3 3JI0BKUBAHHS CJIyKOOBUM
CTaHOBUIIEM; PO3BUTOK IIPABOBOI KYJIBTYPH Ta ITPOBE/ICHHS aHTUKOPYIIIIITHUX OCBITHIX 3aX0/1iB, B TOMY YHC/Ii,
i3 ocobam, sIKi HIHI 32 BIICYTHOCTI KOHKYPCHOTO I060PY B MEPiojl BiliHI MPU3HAYAIOTHCS Ha TTOCAJIN Ta Hali-
JISTIOTD aJIMIHICTPATUBHO-TOCIIOZIAPCHKUME (DYHKITISIMH BIIEPIIIE.

KiiouoBi ci10Ba: 1puBJIacHEHHsI, BUKOPUCTAHHS CJIy’KG0BOr0 CTaHOBUIIA, 3a1100iraHH s, KPUMIHAJIbHI
MIPaBONOPYTIIEHH TPOTU BJIACHOCTI, KOPYTIIiITHI TPABOMOPYIIEHHST, IeTePMiHAHTH.
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FOUNDATIONS OF SOCIO-LEGAL TRENDS
IN THE IMPROVEMENT OF LEGAL REGULATION
OF SOCIAL PROTECTION OF CUSTOMS OFFICERS

Abstract. Purpose. The purpose of this article is to identify the foundations
of socio-legal trends aimed at improving the legal regulation of social protection for customs officers.
Results. The article emphasizes that enabling customs officers to engage in continuous professional
development, as a socio-legal trend in improving legislation on their social protection, is essential. This is
because professionally developing employees are in a socially secure position for several reasons: first, they
are able to exercise their right to a career, thereby enhancing their standard of living and job satisfaction;
second, they are better equipped to perform their official duties in a professional manner, reducing the risk
of situations that could endanger their own social security, as well as that of their colleagues and the public;
third, they are more likely to exercise their freedom to work following the termination of employment in
customs authorities, given their increased competitiveness in the labor market. Therefore, employment
in customs authorities should not lead to professional degradation, but rather should contribute to
strengthening the employee’s labor potential. It is noted that the European integration process requires
Ukrainian public authorities (in cooperation with civil society actors) to align their policies, regulations,
and practices with the policies, legislation, and practices of the European Union. This alignment is
necessary for potential EU membership or, at a minimum, for strengthening Ukraine’s ties with the EU
and its member states. Conclusions. The article concludes that the comprehensive improvement of the legal
regulation of social protection for customs officers in Ukraine must take into account the identified
key socio-legal trends in legislative support for employee protection, in accordance with the principle
of relevance in legal regulation. Given the complexity of the socio-legal phenomenon of social security
and the scale of the efforts required to ensure it, it is evident that legislators must base the law-making
process on all the outlined socio-legal trends simultaneously, rather than prioritizing one or a few of them,
in order to effectively achieve the goal of protecting customs officers.

Key words: legal regulation, social protection, customs officers.

1. Introduction

Compliance with the principle of relevance
in the legal regulation of social protection for
customs officers requires that such regula-
tion be based on current socio-legal trends in
the improvement of relevant legislation. In this
context, socio-legal trends in the improvement
of legal regulation are understood as prospec-
tive directions for enhancing the normative
and legal framework for the social protection
of customs officers, which take into account:
first, the positive experience of foreign lawmak-
ers in improving the framework for ensuring
the social security of customs officers through
social protection measures; second, current
and potential challenges in ensuring the social
protection of customs officers, arising from vari-
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ous factors, such as the ongoing war in Ukraine;
third, the development of scholarly thought
regarding the contemporary content of social
protection for employees in general and for cus-
toms officers in particular, including an under-
standing of the breadth and depth of issues in
the current normative and legal framework for
social protection, as well as the prospects for
resolving these issues.

2. Foundations for the Improvement
of Legislation on Social Protection

Before addressing the stated objective, it is
necessary to emphasize that the effectiveness
of incorporating relevant socio-legal trends into
the normative and legal framework of social
protection for customs officers largely depends
on the contexts in which these trends are inter-
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preted by legislators. In general, the following
contexts for applying socio-legal trends in reg-
ulating the social protection of customs officers
in Ukraine must be taken into account as part
of a comprehensive improvement of the relevant
legislation.

First, the context of Ukraine’s European
integration.

The European integration process requires
Ukrainian public authorities (in cooperation
with civil society actors) to harmonize their
policies, regulations, and practices with those
of the European Union in order to poten-
tially gain membership or, at the very least, to
strengthen ties between Ukraine and the EU as
well as its member states. This integration pro-
cess is multifaceted and has implications across
various sectors, one of which is the legal regu-
lation of social protection for customs officers.
Accordingly, as a country pursuing European
integration, Ukraine must consider the broader
factors of legal Europeanization in improving
the social protection framework for customs
officers, including the following:

— Social objectives of EU integration.

A state seeking EU membership must meet
certain social security standards, including in
the customs sector, by establishing and main-
taining effective systems of social protection for
customs officers. Thus, the state is obligated to
guarantee and strengthen labor and social rights,
ensure decent working conditions, provide ade-
quate remuneration, and introduce relevant
benefits. In doing so, the state not only enhances
its capacity as a welfare state and strengthens
national security related to customs affairs but
also demonstrates its commitment to creating
working conditions for customs officers that
comply with EU social standards (including
those established by the International Labour
Organization and the Council of Europe, which
are also recognized within the EU).

— EU values.

Although the EU was initially formed as
an economic union, it has evolved into a union
of states that embody progressive civilizational
values such as the rule of law, respect for human
dignity and rights, freedom, democracy, equal-
ity, social responsibility, and social justice.
Therefore, any state aspiring to join the EU
must not only accept but also actively pro-
mote and implement these values. In the con-
text of improving the legal regulation of cus-
toms officers’ social protection, legislators must
ensure the integration of these core values into
the state’s social policy (and, at the organiza-
tional level, into personnel and social policy),
as well as into the practical implementation
of legal norms concerning social protection. For
instance, it is critically important to enshrine in

current legislation the prohibition of workplace
discrimination, the obligation to promote equal-
ity, and the protection of the rights and dignity
of customs officers.

— Application of the principle of non-re-
gression in social protection standards.

This principle means that even if certain EU
member states maintain lower social protection
standards for customs officers, Ukraine should
not adopt these as exemplary models in the pro-
cess of harmonization. Rather, Ukraine must
aim to maintain or exceed its existing higher
standards of social protection. In other words,
guided by EU values, lawmakers should take
a critical approach to adapting national legisla-
tion to EU standards and avoid using lower or
overly abstract European benchmarks as justifi-
cation for weakening the substance or effective-
ness of social protection frameworks for customs
officers. By following this approach and embrac-
ing EU values in this context, Ukraine will not
only demonstrate its aspiration for EU integra-
tion but also its commitment to ensuring a high
level of social security for customs officers.

Thus, taking into account the socio-legal
trends in the regulation of social protection for
customs officers currently observed in Ukraine
and in other social, legal, and democratic Euro-
pean states, it can be concluded that Ukraine,
moving within the framework of the European
integration process, must assume responsibil-
ity—primarily social responsibility—for align-
ing its legislation, social policy, and practices
with the standards in place within the EU,
particularly in relation to the social protection
of customs officers. This clearly indicates that
the Europeanization of legislation on the social
protection of customs officers involves not
merely the formal compliance with various
technical requirements related to the creation,
amendment, or repeal of legal and regulatory
provisions, but also the substantive transforma-
tion of the legal framework in this area.

Second, the context of Ukraine’s democra-
tization.

In a democratic state such as Ukraine,
the socio-legal trends in regulating the social
protection of customs officers must be inter-
preted and implemented in light of the country’s
broader democratization processes. Democrati-
zation, as a defining feature of a modern state,
entails a transformation during which a coun-
try adopts democratic principles such as free-
dom of expression, transparent governance,
and citizen participation in decision-making
processes, including those concerning the regu-
lation of social protection. A democratic society
cultivates values such as social equality, social
responsibility, and social solidarity; thus, in
Ukraine, these principles must play a central role
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in shaping the legal regulation of social protec-
tion for customs officers. Doing so ensures that
the normative framework reflects the broader
social transformation and is not merely a super-
ficial expression of the state's social function
with respect to this group of public servants.

Hence, the democratization context implies
that the legal regulation of social protection
for customs officers must involve the genuine
participation of civil society actors (and not
their symbolic or token involvement) in rele-
vant law-making processes. This point cannot
be overstated, since for laws and regulations to
genuinely reflect societal values and the inter-
ests of specific social groups, the state must
facilitate the authentic participation of all rele-
vant stakeholders. Failing to do so may result in
the adoption of legal norms that do not actually
serve the interests of customs officers.

In emphasizing the importance of real par-
ticipation by civil society actors in the processes
of legal regulation, it is necessary to highlight
that such actors should primarily include organ-
izations that directly represent the interests
of customs officers or their specific groups. This
refers particularly to trade unions and other
labor organizations, as they are most familiar
with the social risks, challenges, needs, and aspi-
rations of this group of working citizens and can
thus contribute substantively to the regulatory
process concerning social protection.

At the same time, it is important to
acknowledge the concerns expressed by schol-
ars regarding the declining authority and influ-
ence of certain civil society institutions, such as
trade unions.

Consequently, in the midst of Ukraine’s
democratization—complicated and intensified by
the full-scale war—the need to involve civil soci-
ety actors (including trade unions, labor organiza-
tions, human rights groups, and advocates for vul-
nerable populations who may exercise their right
to work in customs bodies) in the legal regulation
of social protection for customs officers becomes
increasingly urgent. Ignoring this necessity could
undermine the potential benefits of socio-legal
trends and distort them in practice. For example,
if legislation concerning gender equality stand-
ards or mechanisms for preventing sexual harass-
ment in customs authorities is adopted without
the participation of women’s organizations, such
regulations risk becoming declarative, ineffective,
or even producing new social risks for female cus-
toms employees. This, in turn, would jeopardize
the effective functioning of the system of social
protection for customs officers.

Third, the context of the rule of law in
Ukraine.

The failure of lawmakers to properly
ensure compliance with the principle of legal
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certainty in the area of social protection for
employees clearly poses a risk to the imple-
mentation of the rule of law and, consequently,
threatens the legal order of the state. This, in
turn, increases the social risks associated with
the performance of official duties by customs
officers. As evidenced by the first and second
sections of this study, the current legislation
governing the social protection of this cate-
gory of employees contains numerous short-
comings, starting with the fact that, to this day,
even the goals and core objectives of the social
protection of customs officers are not clearly
defined in legislation or subordinate legal acts.

Fourth, the context of ensuring the effec-
tiveness of the legal mechanism for the social
protection of customs officers.

The legal regulation mechanism of social
protection for customs officers in Ukraine is
an integral structural component of the socio-le-
gal regime that ensures their social security.
It must be recognized that the effectiveness
of this legal regulation mechanism directly
affects the functioning of another key compo-
nent of the socio-legal regime—namely, the legal
mechanism of social protection itself.

Accordingly, the improvement of legal regu-
lation in the sphere of social protection for cus-
toms officers—within the framework of contem-
porary socio-legal trends aimed at safeguarding
workers' social security—should be guided by
the following criteria of effective law-making:

1. Comprehensiveness of legal regulation,
which demands that all aspects of social protec-
tion for customs officers be taken into account,
based on the understanding that no element
of ensuring social security for employees may
be ignored or underestimated, and that all real
and potential social risks associated with work-
ing in customs authorities must be anticipated
and addressed.

2. Clarity and precision of legal norms,
ensuring that laws are not drafted in vague or
overly broad terms that could result in misinter-
pretation or inconsistent application in practice.

3. Consistency of legal regulation
with the principles of law, existing legisla-
tion, Ukraine’s European integration policy,
and the evolving body of academic research on
the social security of customs officers and their
families.

4. Adaptability of legal regulation, reflect-
ing the need for sufficient flexibility in legisla-
tive and regulatory acts to allow their adjust-
ment to dynamic real-world circumstances that
affect the social security of customs officers.

5. Guaranteeing the operation of a legal
mechanism for the protection and restoration
of customs officers’ right to social protection—
this involves creating and improving legislation
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that establishes clear and effective forms, meth-
ods, and means of legal protection for this group
of employees when their right to social protec-
tion is violated.

6. Ensuring participation in the law-mak-
ing process of civil society actors (including
academic experts) who are concerned with
the implementation of the legal mechanism
of social protection for customs officers or
its specific target groups (e.g., war veterans,
women, persons with disabilities, individuals
with special family responsibilities).

7. Timely revision and improvement
of existing legislation regulating the social pro-
tection of customs officers.

8. Implementation of a monitoring mech-
anism to ensure compliance with legislation on
the social protection of customs officers, as well
as the establishment of channels for feedback
from customs employees regarding the ade-
quacy of normative and legal safeguards for
their social protection.

3. Socio-Legal Trends in the Legal Regula-
tion of Social Protection for Customs Officers

Taking into account the above consid-
erations, the following socio-legal trends in
the legal regulation of the social protection
of customs officers can be identified:

1. Ensuring social security for war veterans
andpersons with disabilities resulting from war
(as well as persons with disabilities in general)
who are employed by customs authorities.
This trend is driven by the growing number
of able-bodied citizens in Ukraine who hold
the status of war veterans or have acquired
war-related disabilities as a result of the full-
scale invasion of the country. The risks of gen-
eral population disability are also increasing.
Therefore, current legislation must respond to
these realities by legally ensuring socially secure
conditions for the initiation, continuation, sus-
pension, and termination of employment (or
service) relations in customs authorities involv-
ing individuals from these population groups.

2. Advancing gender equality and pre-
venting gender-based discrimination, gen-
der-based violence, abuse, and sexual har-
assment in the workplace within customs
authorities.

The social security of customs officers
depends on a range of state measures aimed
at neutralizing the negative effects of various
social risks. Among these measures, particular
attention must be given to promoting gender
equality, which serves both as an instrument
of social justice within customs authority teams
and as a means of integrating these collectives
into an inclusive society (Shkoda, 2023).

This influence manifests itself in several key
ways:

— First, customs officers should not be
exposed to social risks stemming from gender
discrimination while performing their profes-
sional duties. Achieving such a level of social
security relies on enabling all employees,
regardless of gender, to hold positions, carry out
responsibilities, realize their professional poten-
tial, and cultivate social capital. This allows
individuals to exercise their right to work in
a socially secure environment that respects
career advancement, while also fostering
an inclusive and healthy workplace. As a result,
employees of all genders can fully realize their
rights to various forms of social protection, feel
valued and respected, and remain free from gen-
der-biased treatment, sexual harassment, or any
form of social injustice rooted in gender stere-
otypes.

— Second, the state's efforts to mitigate
the negative effects of gender-based social risks
are also reflected in the ability of male and female
customs officers to fully realize their professional
potential while maintaining a proper work-life
balance (Shkoda, 2023). This is particularly
important in the Ukrainian context, where
entrenched societal traditions often impose dual
burdens on women, requiring them to perform
both professional duties at work and caregiving
responsibilities at home—tasks not necessarily
shared by male partners. Consequently, there is
a pressing need for gender-sensitive measures to
counteract the impact of social risks on the pro-
tection of women’s rights in the workplace. For
example, customs employees should have access
to flexible work schedules or parental leave for
childcare and other personal needs.

— Third, state-level mitigation of the nega-
tiveeffects of gender discrimination alsoincludes
cultivating a workplace culture of diversity
and inclusivity within customs authorities.
This approach fosters a mindset of tolerance,
solidarity, and humanism among staff members
and management. In this sense, equal respect for
the dignity of men and women affirms the value
of diversity in modern society and nurtures
a culture of respect and tolerance—both toward
gender equality and toward persons with disa-
bilities, newcomers to the profession, and others
(Shkoda, 2023).

In light of the above, it becomes clear that
embedding the principle of gender equality in
existing legislation—and implementing these
legislative provisions at the organizational
level—is essential for ensuring adequate social
protection for customs officers of all genders.

3. Ensuring social security for individuals
with special family responsibilities who are
employees of customs authorities.

In the process of legally regulating the social
protection of this category of employees,
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the legislator must be aware of the current chal-
lenges faced by workers who additionally bear
special family obligations. Therefore, it is essen-
tial to guarantee them a socially secure status
that enables them to fully exercise their freedom
to work (build a professional career) and fulfill
an important social role expressed through their
family responsibilities.

4. Ensuring social security for employ-
ees belonging to critical age groups (youth
and individuals of pre-retirement age).

Employment in Ukraine's customs author-
ities should not only be socially secure but also
provide a platform where every able-bodied
citizen with the appropriate level of profes-
sional capacity (potential), regardless of age,
has the opportunity to fully realize the right
to work. This means that legislation should
establish conditions that motivate young pro-
fessionals to engage in long-term employment
within customs authorities, where they can
gain the necessary experience and skills, build
a career, and earn a salary that allows them to
lead a full and dignified social life. These con-
ditions will help address youth unemployment
and prevent staffing shortages in public service
institutions.

Furthermore, the following issues must be
considered in the legal regulation process.

First, the emergence of a pension crisis. This
crisis is driven by demographic and cultural
shifts, improved living conditions, and the desire
of able-bodied individuals of retirement age to
retire in order to preserve their health—aligned
with recommendations from international
organizations, such as the WHO (Arbuz, 2013).
Not only in Ukraine but throughout Europe,
policymakers are increasingly emphasizing
the need to raise the retirement age as a solution
to the pension crisis, which arises from the dis-
proportion between the working and non-work-
ing population and contributes to staff short-
ages (Bilan démographique, 2022).

Second, legal regulation should address
the socially risky status of pre-retirement
workers, which manifests in two ways: on
the one hand, these individuals may feel demo-
tivated regarding professional development
while also fearing job loss, knowing that age
discrimination may hinder future employment
opportunities. On the other hand, such risks are
exacerbated when customs authorities’ leader-
ship exhibits age-based bias, deliberately avoid-
ing the employment of individuals from this
demographic group, even when they meet all
necessary professional criteria.

5. Creating a healthy psychological cli-
mate and aligning working conditions in cus-
toms authorities with decent work standards.

Improving current legislation—especially
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provisions related to medical and labor-law
aspects of social protection—must reflect
the clear need to create and maintain conditions
under which customs officers work in environ-
ments consistent with international standards
of decent work. This also includes ensuring
that leadership within customs authorities pays
special attention to the physical and psycholog-
ical health and well-being of their employees.
Accordingly, the legislation should guarantee
a real balance between work and personal life,
as well as the possibility of exercising the right
to leave in cases of professional burnout, among
other factors.

6. Development and implementation
of health protection protocols and occupa-
tional safety measures that consider the spe-
cifics of customs service work.

Current legislation requires comprehensive
improvement to ensure genuine—not merely
formal—health and safety protection for cus-
toms officers. This includes providing a work-
ing environment that is safe for life and health
and eliminating occupational hazards specific to
customs service work.

7. Ensuring a socially secure process
of the establishment, course, and termination
of labor relations with customs authorities'
employees, taking into account the require-
ments of harmonious stability of labor relations.

Based on the concept of the harmonious
stability of labor relations (Shvets, 2020), it
is concluded that this approach should serve
as the primary normative principle in regu-
lating the sphere of labor and employment, as
well as adjacent areas influencing the stability
of the initiation, development, and termination
of labor relations with customs officers.

9. Strengthening public trust in customs
authorities and respect for positions within
these governmental bodies.

10. In the process of legally regulat-
ing the social protection of customs officials,
it is necessary to enhance the transparency
and accountability of customs work, as well as
the ethical standards and integrity of customs
personnel. This is important because:

— Firstly, these conditions will mitigate fac-
tors that may render employees socially vulner-
able;

— Secondly, under such conditions, society
will show greater respect toward customs offi-
cials and have more trust in their work, thereby
fostering social solidarity—particularly in mat-
ters concerning the social security of customs
workers and their families.

9. Ensuring opportunities for continuous
professional development of customs officers.

This socio-legal trend in improving legislation
on the social protection of customs employees is
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crucial because professional development contrib-
utes to their socially secure status. Specifically:

— Firstly, it enables them to realize their
right to career growth, thereby improving their
quality of life and job satisfaction;

— Secondly, it ensures they can perform
their official duties with higher competence,
avoiding situations that might threaten their
own social security or that of their colleagues
and surroundings;

— Thirdly, it allows them to exercise their
freedom to work after leaving customs service,
as they remain competitive in the labor market.
Therefore, employment in customs authorities
should not lead to professional degradation but
should contribute to strengthening the labor
potential of employees.

11. Ensuring the social security of whis-
tleblowers and informant employees who
report misconduct by their colleagues within
customs authorities.

12. The development of legislation on
the social protection of customs employees must
continuously evolve in line with this socio-le-
gal trend due to the importance of ensuring
anti-corruption security for employees. This
type of security is already being conceptualized
by Ukrainian scholars (Hladkyi, 2022) as a fac-
tor in achieving social security for workers. This
is especially relevant because:

— Firstly, corruption has long been a sys-
temic issue in Ukraine;

— Secondly, corruption creates conditions
under which customs officers may find them-
selves in a socially vulnerable position;

— Thirdly, customs officers’ involvement in
the socially significant mission of preventing
corruption should not result in circumstances
that compromise their own social security.

4. Conclusions

In conclusion, it should be emphasized that
the comprehensive improvement of the legal
regulation of the social protection of cus-
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toms authorities’ employees in Ukraine must
take into account the outlined key socio-legal
trends in the regulatory and legal framework
for social protection, thereby aligning with
the principle of relevance in legal regulation.
Given the complexity of such a socio-legal phe-
nomenon as social security, as well as the scale
of efforts required to ensure it, it is evident that
legislators, in the law-making process, should
consider all of the aforementioned socio-legal
trends simultaneously. Preference should not be
given to only one or several of them if the ulti-
mate goal is to effectively ensure the social pro-
tection of customs officers.

References:

1. Arbuz, G. (2013). Le départ a la retraite: per-
ceptions et accompagnement. Retraite et société.
Ne 65 (2). P. 168-178. doi:10.3917/r5.065.0168.
(In French).

2. Bilan démographique 2022: Lespérance de
vie stagne en 2022 et reste inférieure a celle de 2019.
Insee Premicre. 2023. Ne 1935. URL: https://www.
insee.fr/fr/statistiques/fichier/6687000/donnees_
insee_premiere_n1935.xlsx (In French).

3. Hladkyi, V.V. (2022). Osnovni typy form real-
izatsii prava pratsivnyka na antykoruptsiinu bez-
peku [Main types of forms of implementation of the
employee's right to anti-corruption security]. Sotsi-
alne pravo. Ne 1. pp. 73-81 (in Ukrainian).

4. Shkoda, V.M. (2023). Vplyv zabezpechennia
hendernoi rivnosti pratsivnykiv mytnykh orhaniv
na yikh sotsialnu bezpeku [The impact of ensuring
gender equality of customs officers on their social
security]. Suchasni tendentsii zabezpechennia hen-
dernoho balansu v umovakh Yevrointehratsii. Ne 1.
pp. 66-70 (in Ukrainian).

5. Shvets, V.O. (2020). Zabezpechennia stabil-
nosti trudovykh pravovidnosyn v umovakh poshy-
rennia koronavirusnoi khvoroby v Ukraini [Ensuring
the stability of labor relations in the conditions of
the spread of coronavirus disease in Ukraine]. Nau-
kovyi visnyk publichnoho ta pryvatnoho prava. Ne 4.
pp. 55-59 (in Ukrainian).

dokmop inocoii y 2anysi swanv npaso, cmapwiull naykosui cniepobimuux, Hayxoso-docaionuil
incmumym ny6aiunozo npasa, sya. I. Kipnu, 2a, Kuis, Yxpaina, indexc 03035,

ORCID: orcid.org/0000-0002-9352-2830

3ACAIU COLIAJIBHO-TTPABOBUX TEHIEHIIII YIOCKOHAJIEHHS
ITPABOBOTI'O PEI'YJIIOBAHHA COIIAJIBHOI'O 3AXUCTY

ITPAIIIBHUKIB MUTHUX OPTAHIB

Anorauisi. Memoto ctaTTi € 3'sicCyBaHHSI 3acajl COMIabHO-TIPABOBUX TEH/IEHIIIN Y/IOCKOHATIEHHS TTpa-
BOBOTO PETYJTIOBAHHS COIIaIbHOTO 3aXHUCTY MPAI[iBHUKIB MUTHUX OpraHiB. Pe3yismamu. B ctatTi Haro-
JIOTIEHO, 1110 3abe31eYeH st MOKIUBOCTEH MpalliBHUKIB MUTHIX OPTaHiB MO0 OCTIHHOTO Tpodeciiinoro
PO3BUTKY, K COIIATBLHO-IIPABOBA TCH/IEHILIS YZIOCKOHAIECHHS 3aKOHO/IABCTBA TIPO COIATIbHUI 3aXHCT Ipa-
I[iBHUKIB MUTHUX OPTaHiB Ba)K/IMBA 3 OTJISI/IY Ha T€, 1110 PAIliBHUKH, SIKi TPODeCci THNM YHHOM PO3BHBAIOTH-
¢, nepebyBaioTh y ColiaabHO Ge3MeYHOMY CTaHi, OCKIJIbKHU: O-MepIie, MaloTh 3MOTY peasi3yBaTu paBo
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Ha cayskO0BY Kap'epy, OKPAIYI0Yd PiBeHb CBOTO JKUTTsI Ta 330BOJIEHHS Bil pOOOTH; MO-IPYTe, MOKYTH
Gizbin 1poheciiiHo BUKOHYBATH CBOI Ca1y:K00BI 000B’SI3KH, HE CTBOPIOIOYM CUTYAIlii, SIKi 3arpoKyBaTh-
MyTb BJIACHIIT comiasibHiii Gesmeri Ta Gesierti KoJier mo podoTi, 0TOUYIOUUX; O-TPETE, MOKYTh PeaizyBa-
TH cBOOOIY IPaIli MicJIst IPUIMHEHHST POOOTH B MUTHUX OPraHax, OCKIIbKH OYyTh KOHKYPEHTO3MATHUMHE
Ha puHKy tpaii. OTxke, poOoTa B MUTHUX OpraHaX He MOBUHHA MPU3BOAKMTHU J10 TIpodeciiiHoi gerpazailii,
a CIIPUSITH OCUJICHHIO TPY/IOBOTO OTEHIAITY MpalliBHIKA. 3'ICOBAHO, 1110 NTPOIEC €BPOTIEHCHKOT iHTeTpa-
1ii mepenbavae, mo yKkpaiHebKi cy6’'€KTH BJIaIHUX TTOBHOBaKEHDb (Pa3oM i3 cy6'eKTaMu rPOMajITHCHKOTO
CYCTIiJIBCTBA) TTOBUHHI TPAIIOBATH HAJ Y3TO/KEHHSM CBOEI TTOJITUKH, HOPMATUBHUX aKTiB i TPAKTUKA
3 HOJITHKOI, 3aKOHOJABCTBOM 1 mpakTuko €sporeiicbkoro Cotosy, mob MOTEHIIIHO cTaTh jepsKa-
BOIO-wJIEHOM ab0 MPUHANMHI Tre GBI MOCHINTH 3B'3kK YKpainu 3 €C Tta fioro gepkaBaMu- 4JIeHaMH.
Bucnosxu. 3pobieHO BUCHOBOK, 1110 KOMILIEKCHE YAOCKOHAJIIEHHS TIPABOBOTO PETYIIOBAHHS COLIalbHOTO
3aXUCTY HpalliBHUKIB MUTHUX OPTaHiB B YKpaiHi Mae BPaXOBYBaTH OKPeCJIeHi KJI0UO0Bi COIiabHO-IIPa-
BOBI TPEH/[ HOPMATHBHO-TIPABOBOrO 3a0€3MEeYEHH S COMIATbHOTO 3aXUCTy MPAIIBHUKIB, BiAMOBIiIa09M
BUMOTaM TPUHIMITY aKTYaJbHOCTI MPABOBOTO peryJioBanHs. [Ipy 1boMy 3a3HaYMMO, 1110, BPAXOBYIOYN
CKJIQIHICTh TAKOTO COIIAIbHO-IPABOBOTO ABKINA, K COliaibHa Oe3IeKa, a TAKOK MacIITabHiCTh CripaBu il
3a0e31edeHHsl, [IJIKOM OY4EBHJIHO, 1[0 HOPMOTBOPILi TOBUHHI BUXOAUTH B IPOIIECI HOPMOTBOPEHHST O/[pa3y
3 yCiX TepesiiueHnx coTiaTbHO-TIPABOBUX TPEH/IIB, a He BifIaBaTH TIepeBary OHOMY 4 JIeKiTbKOM 3 HUX,
GasKarouM TAKMM YUHOM JOCSITTH METH COLIaIbHOTO 3aXKCTY IIPAIiBHUKIB MUTHIX OPTaHiB.
KimouoBi cioBa: npaBoBe peryJIioBaHHsl, COIaIbHII 3aXHCT, TPAIIBHUKA MUTHUX OPraHiB.
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