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THE ESSENCE AND CONTENT OF PRINCIPLES
OF THE REGULATORY FRAMEWORK

FOR ATYPICAL FORMS OF EMPLOYMENT
WITH THE USE OF BORROWED LABOUR

Abstract. Purpose. The purpose of the article is to establish the scope, as well as the essence and content
of the principles of the regulatory framework for atypical forms of employment with the use of borrowed
labour. Results. The article, relying on the analysis of scientific perspectives of scholars and provisions
of current legislation, establishes the scope and reveals the content of key principles of the regulatory
framework for atypical forms of employment with the use of borrowed labour. It is noted that today,
the principles of the regulatory framework for borrowed labour have not actually found their legislative
consolidation, which is undoubtedly due to a poor and ineflicient regulatory framework for labour relations
with the category of employees under study, and therefore this gap needs to be addressed. It is revealed that
the essence of the principle of legal liability is that legally liable may be: a) borrowed employees who do not
perform or improperly perform their labour duties; b) employers, in case of violation of the applicable labour
law (in relation to employees) and civil law, in case of violation of a civil law agreement with intermediary
entities; ¢) private employment agencies that have violated the applicable provisions of law in the relevant
field. It is emphasised that the growth of labour efficiency ensures an increase in real product and income,
and therefore it is a very important indicator of enterprise growth. Therefore, the essence of the above
principle is to ensure the most efficient use of labour resources within the enterprise, which should be
facilitated by such atypical form of employment as borrowed labour. Conclusions. The author concludes
that as of today, the principles of the regulatory framework for atypical forms of employment with the use
of borrowed labour have not actually found their legislative consolidation, which is undoubtedly due to
a poor and inefficient regulatory framework for labour relations with the category of employees under
study. This gap needs to be addressed through the adoption of a modern Labour Code, which should focus
on regulating of atypical forms of employment in a separate chapter.
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1. Introduction

An analysis of the current state
of the Ukrainian labour market reveals that
the use of borrowed labour is spreading, which
already covers about 2.5% of the employed pop-
ulation of Ukraine, while the scope of standard
employment is steadily shrinking (Vasylenko,
2018). The widespread use of borrowed labour
is currently confirmed by a large number
of cases of application of this practice at Ukrain-
ian enterprises. A striking example of the func-
tioning of the borrowed labour system is the use
of out-staffing schemes, which are widespread
in heavy industry and metallurgy, whereby
employees remain at their previous jobs (or
vice versa) and enter into labour relations with
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another institution (or recruitment agency)
(Krasylshchykov, 2011). Moreover, in order for
the regulatory system of the labour of borrowed
workers to be effective and efficient, it must be
based on a system of starting points, input ideas,
which are commonly called principles.

The problem of the regulatory framework
for atypical forms of employment with the use
of borrowed labour has been studied by vari-
ous scholars. In particular, it has been under
focus by: A.O. Demchenko, P.S. Yeshchenko,
M.L. Zakharov, M.M. Klemparskyi, V.P. Koma-
rova, M.O. Mishchuk, O.I. Momot, Yu.I. Palkin,
E.H. Tuchkova, I.Yu. Philipp, A.M. Tsiatkovska
and many others. However, despite the con-
siderable scientific heritage, scholars have paid
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rather little attention to the issue of under-
standing the principles of the regulatory frame-
work for atypical forms of employment with
the use of borrowed labour.

That is why the purpose of the article is
to establish the scope, as well as the essence
and content of the principles of the regulatory
framework for atypical forms of employment
with the use of borrowed labour.

2. The regulatory framework for the con-
clusion of an employment contract

It should be noted that the system of prin-
ciples of the regulatory framework for atypical
forms of employment with the use of borrowed
labour is represented by a large number of prin-
ciples of both general legal and intersectoral
nature. However, in our opinion, it is most
appropriate to focus on special principles that
most meaningfully characterise the essence
and content of the regulatory framework.

First of all, the principle of duality
of contractual regulatory mechanism for labour
should be highlighted. All scholars agree that,
as an institution of labour law, an employment
contract in a market economy occupies a cen-
tral place in this branch of law, and, according
to M. Mishchuk, the legal and economic sig-
nificance of an employment contract is that
it is: 1) the main legal form of involvement
of employees in the labour sector, distribu-
tion, consolidation and rational use of labour
resources of Ukraine; 2) an important prereq-
uisite for the parties to it to have labour rights
and obligations provided for by other labour
law institutions (working time, rest time, remu-
neration, etc.); 3) the ground for inclusion
of an employee in a labour team and the legal
form of inclusion of an employee in social
labour cooperation; 4) protective, i.e. protects
an employee from harmful working conditions,
his/her honour and dignity in labour activities
(Mishchuk, 2008; Tsesarskyi, 2011).

The purpose of an employment contract is
to receive remuneration in the form of a salary,
«the amount of which depends on the com-
plexity and conditions of the work performed,
the employee's professional and business
qualities, and the results of his or her work».
In the course of work, the employee reaches
the appropriate professional level. N. Hetmant-
seva emphasises that, given the fact that money
is a special type of movable property, the pur-
pose of a civil contract is «to obtain a certain
property result of work». The purpose of any
contract determines its subject matter as one
of the essential terms of the contract. The
author emphasises that judicial practice also fol-
lows this path. The subject matter of an employ-
ment contract is labour, while the subject mat-
ter of a civil law contract is the performance
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by a party of a certain amount of work (Letter
from the Ministry of Labour and Social Policy
of Ukraine regarding the staff list, 2007).

Therefore, as we noted above, the princi-
ple of contractual labour regulation has a dual
nature. On the one hand, it means that the cat-
egory of employees under study shall perform
their work exclusively on the basis of an employ-
ment contract, and the employer cannot allow
them to perform their work duties without sign-
ing the relevant contract. On the other hand,
the meaning of this principle is that the parties
to the agreement on the use of borrowed work-
ers (employers and private employment agen-
cies) also act on the basis of the relevant agree-
ment.

The next principle we will focus on is
the principle of an optimal balance between
specialisation and universalisation of produc-
tion processes. A production process is a com-
plex technological interaction between employ-
ees, labour and nature for the purpose
of producing a certain end product that will
meet the needs of the consumer. The main
component of the production process is a set
of actions aimed at changing and determining
the state of the object of labour in the techno-
logical process, its characteristic features inher-
ent only in this stage of the production process.
Production is the creation of a final, socially
and economically justified product by synthe-
sising it through manufacturing at each stage
of the production process, which is specific to
that stage of the product (Buzhyn, 2006). The
principle of specialisation is a form of division
of labour characterised by the manufacture
of a limited range of products, minimisation
of types of work, processes, operations, process-
ing modes and other elements of the production
process. Specialisation increases the degree
of homogeneity of production at workplaces,
sites and workshops; increases the output
of homogeneous products; simplifies the organ-
isation of production and creates an enabling
environment for mechanisation and automa-
tion of all processes; promotes the efficient use
of equipment and production space, improves
economic performance through the use of spe-
cial, more efficient equipment, and reduces costs
and improves product quality. In turn, univer-
salisation is a kind of antithesis of specialisation.
In this case, the activities of a business entity
with a natural form of production are aimed
at meeting its own needs. Moreover, manual
labour is the dominant type of labour: each
worker performs all the basic work with the sim-
plest tools (hoes, shovels, axes, etc.). However,
within the subsistence economy, labour is
divided between individuals and their groups
(Ieshchenko, 2005 Therefore, the essence



3/2023
LABOR LAW

of the above principle is that by using borrowed
labour, an employer can optimise production
processes and promptly and efficiently provide
staff with professional specialists.

Closely related to the above principle is
the principle of legality and stability of labour
relations with the category of employees under
study. In general, legality is a legal expression
of legitimacy: the ability to be embodied in
the provisions of law, to function within the law
(Skakun, 2001). Therefore, legal labour is work
that is recognised and permitted by law, which
in turn clearly defines the obligations and rights
of the parties to labour relations, and guar-
antees that the state will take care of their
fulfilment by each party: both an employer
and an employee. The most appropriate guar-
antees include the following: clearly defined
and enshrined in the employment contract
working conditions (place of work, working
hours, job duties, salary); payment of salary
twice a month, in the amount not less than
the minimum established by law; the possibility
of training, retraining, and professional devel-
opment at the expense of the employer; insur-
ance period for unemployment benefits and pen-
sions; the right to paid leave: annual leave (at
least 24 calendar days), social and additional
leave as provided for by the Labour Code
of Ukraine; the right to sick leave pay; social
services and payments in the event of an acci-
dent at work and occupational disease; pro-
tection against unlawful dismissal, transfer to
another position, change of working conditions
(without notice and consent of the employee);
severance pay in case of dismissal at the initi-
ative of the employer; a number of other rights
and social guarantees provided for by the cur-
rent legislation (Official website of the State
Employment Service, 2021).

Therefore, despite the fact that
an employee formalises labour relations with
an agency and performs a labour function
for another employer, he or she shall have
all basic labour rights on an equal footing
with other employees of this enterprise. The
salary of such employee shall not be lower
than the salary received by the employee
directly from the employer. Therefore, if
a private employment agency complies with
the requirements of the employment legis-
lation, job seekers will be employed in legal
jobs (Official website of the State Employ-
ment Service, 2021).

3. The regulatory framework for atypical
forms of employment

The next important principle of the regu-
latory framework for atypical forms of employ-
ment with the use of borrowed labour is
the principle of ensuring dynamic sustaina-

bility of labour relations. In general, scientists
characterise the concept of sustainability as:
a) a high level of organisation (clear and strict
discipline, coherence of actions of all group
members, perfect subordination of all group
members to its leader); b) stability (unchanged
composition of participants over the long term
of its operation, common views, life values,
common social orientation of group members)
(Brazhnyk and Tolkachenko, 2000). The princi-
ple of sustainability of the management system
assumes that the management system should
not undergo radical changes when the exter-
nal and internal environment of the company
changes. Sustainability is determined by
the quality of strategic plans and management
efficiency, the adaptability of the management
system to changes in the external environment
(Website of the National Academy of Internal
Affairs, 2021). Therefore, the essence of the prin-
ciple of ensuring the dynamic sustainability
of labour relations is that borrowed employees
are used for the purpose of: a) covering the need
of an enterprise, institution, organisation for
certain categories of employees with a certain
set of special knowledge, skills and abilities;
b) reducing the risks of negative external impact
on the business entity's activities.

An equally important principle of the regu-
latory framework for atypical forms of employ-
ment with the use of borrowed labour is
the principle of combining labour productivity
and management efficiency. In general, accord-
ing to A.O. Demchenko and O.I. Momot, effi-
ciency is an indicator of development. It is
also its most important incentive. In an effort
to improve the efficiency of a particular type
of activity and their combination, we identify
specific measures that contribute to the devel-
opment process and cut off those that lead
to regression. As a category, it has two sides -
qualitative and quantitative. The qualitative
side reflects its logical, theoretical content, i.e.,
the essence of the category. The quantitative
side reveals the effect of the law of time saving,
namely, it reflects the time savings in achiev-
ing the goals of social production in the course
of the entire reproduction process and at its indi-
vidual phases on the scale of the entire national
economy, its individual regions, industries,
and economic entities. In other words, at all his-
torical stages of human society's development, it
should spend its efforts economically, achieving
an increase in output with minimal expenditure
of funds. This is an objectively existing crite-
rion of economic efficiency at all levels of soci-
ety development (Demchenko, Momot, 2013).
S.M. Rohach argues that labour productivity is
the ability of a particular labour to create a cer-
tain amount of output per unit of working time.
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Labour productivity increases when output per
unit of working time increases or labour costs
per unit of output decrease (Rohach, Hutsul,
Tkachuk, 2015). Thus, the growth of labour
efficiency leads to an increase in real output
and income, and therefore it is a very impor-
tant indicator of enterprise growth. Therefore,
the essence of the above principle is to ensure
the most eflicient use of labour resources within
the enterprise, which should be facilitated by
such atypical form of employment as borrowed
labour.

The principle of prohibition of any pres-
sure on an employee should be analysed com-
prehensively, in particular, with regard to
changing the terms of the employment con-
tract, working conditions, which, especially,
are unfavourable for him or her. The content
of this principle is derived from the provi-
sions of the Labour Code of Ukraine. Thus,
Article 9 of the Labour Code prohibits forc-
ing an employee to enter into an employment
contract containing terms and conditions on
which the employee and employer have not
reached a mutual agreement. It is prohibited to
engage in night work (Article 55): 1) pregnant
women and women with children under the age
of three (Article 176); 2) persons under the age
of eighteen (Article 192); 3) other categories
of employees provided for by law. Women may
not work at night, except as provided for in
Article 175 of the Code. Work by persons with
disabilities at night is allowed only with their
consent and provided that it does not contra-
dict medical recommendations (Article 172)
(Code of Labour Laws of Ukraine, 1971).

The next in the list, but not in impor-
tance, is the principle of inadmissibility of nar-
rowing the content and scope of employees'
rights and freedoms when adopting new or
amending existing regulations. International
and national legislation does not allow any
limitations on human rights, in particular on
the grounds of race, colour, gender, political,
religious and other beliefs, ethnic and social
origin and other grounds. However, the Uni-
versal Declaration of Human Rights states that
in the exercise of his/her rights and freedoms,
everyone shall be subject only to such limita-
tions as are determined by law solely for the pur-
pose of securing due recognition and respect for
the rights and freedoms of others and of meeting
the just requirements of morality, public order
and the general welfare in a democratic society.
Moreover, the main condition for the applica-
tion of legal limitations is that they shall not
contradict the principles of a democratic legal
state established by the Basic Law. The regu-
latory framework for labour relations imposes
restrictions on employees' labour rights by

16

establishing limitations on certain actions,
excluding certain powers from these rights, as
well as by establishing a certain procedure for
exercising the guaranteed right (Filipp, 2011).
It should be underlined that certain rights
of citizens, including labour rights, may be
restricted under martial law. This issue is reg-
ulated by the provisions of the Law of Ukraine
«On the Organisation of Labour Relations
under Martial Law».

The principle of interaction is interesting
from the perspective of application. Interaction
is a general form of connection of objects, phe-
nomena of objective reality, as well as the con-
nection of thoughts, which reflects objects, phe-
nomena and their connections and relations
in the human mind. Interaction is not just
an external collision of objects, but a connec-
tion of internal moments, not just a causal rela-
tionship, but also a transformation of interact-
ing objects into each other (Kondakov, 1971).
Therefore, the content of this principle within
the framework of the presented issue consists
of several aspects: a) joint activities in the for-
mat of an employment agency and an employee;
b) cooperation between employers and entities
that search for and /or «give» their employees to
work for another enterprise.

And the last principle to focus on within
the scope of the presented issues is the princi-
ple of legal liability. According to Yu.S. Shem-
shuchenko, legal liability is a type of social
responsibility, the essence of which is to apply
to offenders (individuals and legal entities)
sanctions provided for by law and enforced by
the State. Legal liability is a legal relationship
between the state, represented by its specially
authorised bodies, and the offender, who is
subject to legal sanctions with negative conse-
quences for him/her (Shemshuchenko, 1998).
Therefore, the essence of the principle of legal
liability is that legally liable may be: a) borrowed
employees who do not perform or improperly
perform their labour duties; b) employers, in
case of violation of the applicable labour law
(in relation to employees) and civil law, in case
of violation of a civil law agreement with inter-
mediary entities; ¢) private employment agen-
cies that have violated the applicable provisions
of law in the relevant field.

4. Conclusion.

As a result, the author’s research enables to
state that as of today, the principles of the regu-
latory framework for atypical forms of employ-
ment with the use of borrowed labour have not
actually found their legislative consolidation,
which is undoubtedly due to a poor and inef-
ficient regulatory framework for labour rela-
tions with the category of employees under
study. This gap needs to be addressed through
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the adoption of a modern Labour Code, which
should focus on regulating of atypical forms
of employment in a separate chapter.
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CYTHICTb TA 3MICT ITPUHIIAIIIB ITIPABOBOTO PETYJIIOBAHHA
HETUIIOBUX ®OPM 3ANHATOCTI 3 BAKOPUCTAHHAM

3ATIO3UYEHOI ITPAIII

Anoranisi. Mema. Meta cTatTi 10JIsITa€ y BCTAHOBJIEHHI KOJIA, & TAKOK CYTHOCTI Ta 3MIiCTy TIPUH-
IIUTTiB TIPABOBOTO PETYJIIOBAHHS HETUTIOBUX (OPM 3aHHATOCTI 3 BUKOPHCTAHHSM 3allO3MYeHOi TIpaili.
Pe3ynvmamu. Y cTarTi, CIUparovnch Ha aHAI3 HAYKOBUX HOTJISA/IIB YIEHNX Ta HOPM YNHHOTO 3aKOHOJIaB-
CTBA, YCTAHOBJIEHO KOJIO T PO3KPHUTO 3MiCT KJIFOYOBUX TIPUHIIMIIB [IPABOBOTO PETYJIIOBAHHS HETUIIOBUX
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(opm 3aitHATOCTI 3 BUKOPUCTAHHSM 3a1103UM4€eHOi Tpalti. Bizzuaueno, 1o cboroiHi MpUHIUIHN TPABOBOTO
PeryJioBanHs 3amo3udenoi mpaiti GakTHYHO He BIAHANILIIN CBOTO 3aKOHOABYOTO 3aKPITLIEHHsI, 1110, (e3-
YMOBHO, TIOB'$I3aHO 3 HEAKICHUM Ta Hee()eKTUBHUM PETYJIIOBAHHSAM TPYJIOBUX IPABOBITHOCHH i3 /10CJIi-
JUKYBAHOIO KaTEropieio MpailiBHUKIB, a OTKe, TisT PoTainHa MoTpedye ycyHeHHs. 3'sCOBaHo, 10 CYTHICTh
TIPUHINAITY IOPUANYHOI BiZIMOBIATBHOCTI TIOJIATAE Y TOMY, IO /10 IOPUANYHOI BiIMOBIATBHOCTI MOXKYTh
MPUTATYBATHCS: a) 3aI03MYCHI TIPAIIIBHUKY, SKi HE BUKOHYIOTb Y1 HEHAJIC’KHUM YMHOM BUKOHYIOTH CBOI
TPyIOBi 0608’s13kM; 6) po6GOTOAABIN — Y Pa3i MOPYIIEHHs] HUMI HOPM YHHHOTO 3aKOHOJIABCTBA, SIK TPY/0-
BOrO (110 BiZIHONIEHHIO 10 HPAIIBHUKIB), TaK i IMBIJIBHOTO, Y pa3i HOPYIICHH I[UBIJIbHO-ITPABOBOI yroAn
i3 cy6’ekramu, sIKi € IocepeIHMKaMHU; B) TIPUBATHI areHTCTBA 3 IPALEBJIAIITYBAHHSL, SIKI IIOPY U HOPME
YHHHOTO 3aKOHOAABCTBA Y BiAMOBiAHIH cdepi. Harosomeno, mo 3pocranus eGekTUBHOCTI Tparli 3a6e3-
TIeYY€ TTi/IBUIIEHHS PeaIbHOTO IIPOJYKTY 1 IOXOY, @ TOMY BOHO € Jy’Ke BasKJIMBIM MOKa3HIKOM 3POCTaH-
HsI TIPUEMCTBA. A OTKe, CYTHICTh OKPECJIEHOTO BUIIE IIPUHIIUIY MOJSITAE Y TOMY, 1100 3abe3mednTi
sgKoMora e(eKTHBHille BUKOPUCTAHHS TPY/IOBUX PECYPCIB y MeKaX MiJINTPUEMCTBA, YOMY, BJIACHE, i TIOBHU-
HHa CIIPUSATH Taka HeTHIoBa (hopMa 3aiiHATOCTI, sIK 3ano3nyeHa npaiist. Bucnogku. 3pobiieHo BUCHOBOK,
1110 CHOTOJIHI MTPUHIUITN [TPABOBOTO PETYJIFOBAHHS HETUTIOBUX (hOPM 3aifHATOCTI 3 BUKOPUCTAHHSIM 3aI10-
3udeHol mparfi haKTHYHO He BiAHANIILIM CBOrO 3aKOHOAABYOTO 3aKPIMIeHHs, 110, GE3YMOBHO, MOB’sI3aHO
3 HESIKICHUM Ta Hee()eKTUBHUM PETYJIOBAHHSIM TPYIOBUX TPABOBIIHOCKH 13 JIOCJI/PKYBAHOIO KaTeropi-
€10 TPAI[iBHUKIB. 3a3HaueHa MIPOTaJIMHA BUMAra€ BUPIIICHHS MIIIXOM IIPUHHATTS Cy4acHOro TpyoBoro
KOJIEKCY, Y SIKOMY PETyJII0BAHHIO HETUTIOBHX (hOPM 3aiiHsITOCTI Ma€e Oy TH IIPUJILJIEHO OCOOIHUBY yBary Iisi-
XOM BU/IIJICHHST OKPEMOTO PO3/IiJTY.

Kiio4oBi ciioBa: puHIUIIT, TPABOBE PETYJIIOBAHHS, HETUTIOBI (hOPMU 3AIHITOCTI, 3aTI03MYeHa TIPAILs.
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