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ADMINISTRATIVE AND LEGAL GUARANTEES
FOR DEVELOPMENT OF ARTIFICIAL
INTELLIGENCE IN UKRAINE:

CONCEPT AND SYSTEM

Abstract. Purpose. The purpose of the article is to define the concept and system of administrative
and legal guarantees for ensuring the development of artificial intelligence in Ukraine. Results. The article
examines the concept and system of administrative and legal guarantees for ensuring the development
of artificial intelligence in Ukraine. It is underlined that administrative and legal guarantees are
a type of legal guarantees along with civil law, criminal law, constitutional and international guarantees.
Administrative and legal guarantees for the development of artificial intelligence in Ukraine are proposed
to consider as a system of administrative law instruments aimed at improving the efficiency of activities
related to the creation, implementation and use of artificial intelligence, while ensuring democratic values,
observance of the rule of law, as well as fundamental rights and freedoms of man and of the citizen. The
activities related to the creation, implementation and use of artificial intelligence technologies, as one
of the areas of realisation of human rights to development, intellectual activity and meeting of economic,
social, cultural and other interests, should not be left without proper support and provision by state
institutions, including through administrative and legal means. These are appropriate guarantees from
the state. Conclusions. We propose to include the following groups of guarantees into the system
of administrative and legal guarantees for the development of artificial intelligence: institutional —
administrative and legal provisions constituting the legal basis for the creation, implementation and use
of artificial intelligence and its public administration; functional — administrative law provisions that
ensure the creation of an enabling environment for the development of artificial intelligence technologies,
as well as protect the rights and interests of physical persons or legal entities involved in the creation,
implementation and use of artificial intelligence; organisational — administrative and legal provisions
regulating the activities of public administration bodies in controlling and monitoring activities related to
the creation, implementation and use of artificial intelligence.

Key words: administrative and legal guarantees, public administration, development of artificial
intelligence, institutional guarantees, functional guarantees, organisational guarantees.

1. Introduction

In any democratic, legal and social state,
which is being developed in Ukraine, human
and civil rights and freedoms cannot be declar-
ative; their implementation must be supported
and ensured by such a state.

Accordingly, the Constitution of Ukraine,
Article 3, Part 2, provides as follows: "Human
rights and freedoms and their guarantees
determine the essence and course of activities
of the State. The State shall be responsible
to the individual for its activities. Affirming
and ensuring human rights and freedoms shall
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be the main duty of the State" (Constitution
of Ukraine, 1996).

The activities related to the creation, imple-
mentation and use of artificial intelligence
technologies, as one of the areas of realisation
of human rights to development, intellectual
activity and meeting of economic, social, cultural
and other interests, should not be left without
proper support and provision by state institutions,
including through administrative and legal means.
These are appropriate guarantees from the state.

In other words, in the administrative
and legal mechanism for ensuring public admin-

43



2/2023

ADMINISTRATIVE LAW AND PROCESS

istration of the type of activity under considera-
tion, State support guarantees are of importance,
since the effectiveness of development of artifi-
cial intelligence technologies largely depends
on the effective implementation of a range
of such guarantees (Kurkova, 2020, p. 32).
Implementation of social reforms and develop-
ment strategies requires improvement of the use
of the institution of state guarantees, which
allows to ensure the realisation of the interests
of citizens, legal entities, local self-governments
and the entire state, as well as to increase the effi-
ciency and effectiveness of public administration
and regulatory mechanism, strengthen economic
stability, improve approaches to the functioning
of any branch of public administration (Kucher,
2019, pp. 113—114).

In addition, the use of artificial intelligence
is an increasingly important factor in the devel-
opment of the digital economy of any state, but
uncertainty in its development and possible
threats from its use raise questions and require
legal guarantees for the safe operation of arti-
ficial intelligence systems (Telychko, Rekun,
Chabanenko, 2021, p. 311).

However, the doctrine of administrative law
lacks research on administrative and legal guar-
antees for ensuring the development of artificial
intelligence in Ukraine.

The purpose of the article is to define
the concept and the system of administrative
and legal guarantees for ensuring the develop-
ment of artificial intelligence in Ukraine.

2. General provisions of administrative
and legal guarantees for the development
of artificial intelligence in Ukraine

In the Great explanatory dictionary of mod-
ern Ukrainian language, the term "guarantee" is
interpreted, in particular, as: "A pledge of some-
thing, something given as security. // An obliga-
tion provided for by law or a specific agreement,
under which a legal entity or individual is liable
to creditors in the event of a debtor's failure to
fulfil its duties" (Busel, 2005, p. 222).

The theory of state and law understands
guarantees (from the French garantie — secu-
rity, pledge) of human and civil rights and free-
doms as a system of general (political, economic,
spiritual, etc.) and special legal means and insti-
tutions aimed at creating an enabling environ-
ment for the realisation of human rights, as well
as ensuring their comprehensive protection
and protection against violations (Tsvik, Pet-
ryshyn, Avramenko, 2009, p. 456). M. Kozi-
ubra argues that a guarantee is "to some extent
related to public coercion, which is necessary in
case of possible violation of norms" (Koziubra,
2015, p. 128). Guarantees can be of different
nature, depending on the field of existence:
political, economic, spiritual and legal.
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The issues of legal guarantees have always
been under focus by scholars and continue to be
relevant. The works by legal scholars, such as:
V. Averianov, O. Malko, M. Matuzova, V. Poho-
rilka, N. Shevchenko, etc., are well-known.
However, despite the significant achievements
of the topic in the general theoretical perspec-
tive, today there are no studies with a compre-
hensive theoretical and legal analysis of guar-
antees of administrative and legal support in
some sectors of public administration, which
determines the relevance of the subject matter
of this study and the need for further research
in this area (Kurkova, 2019, p. 48). This is true,
in particular, of the guarantees of administrative
and legal support for the development of artifi-
cial intelligence in Ukraine.

The legal guarantees of human and civil
rightsand freedoms in the theory of state and law
include legal procedures for their implementa-
tion, the right to know one's rights and duties,
and the right to legal aid, including free
of charge, to judicial defence, to appeal in court
against decisions, actions or omissions of state
authorities, local self-government bodies, offi-
cials and employees, to compensation from
the state or local self-government bodies for
material and moral damage caused by their
unlawful decisions, actions or omissions, and to
establish legal liability for violations or restric-
tions of human rights (Tsvik, Petryshyn, Avra-
menko, 2009, p. 457). An important characteris-
tic of legal guarantees is "their specific definition
of legal means, conditions and procedure for
the realisation of human rights, their protection
and defence" (Yatskevych, 2016, p. 13).

The provisions of national law define
different approaches to the interpretation
of State guarantees, allowing for the specifics
of the branch of law, which affects the study
of their essence and features. The study and gen-
eralisation of this concept enables to identify
the characteristic features of State guarantees
and to propose areas for improving the effective-
ness of their use for ensuring social development
(Kucher, 2019, p. 113). It should be noted that
"administrative and legal guarantees are a type
of legal guarantees along with civil law, criminal
law, constitutional and international guaran-
tees" (Sakun, 2020, p. 60). Therefore, the ques-
tion is how to understand guarantees through
the prism of administrative law.

According to V. Averianov, administrative
and legal guarantees of the rights and freedoms
of citizens are a set of administrative and legal
means ensuring the completeness, sustainability
and stability of the rights and freedoms of citi-
zens in the field of public administration (Averi-
anov, 2008, p. 310). According to K.M. Kurkova,
they are a set of means and conditions provided
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for in the provisions of substantive and proce-
dural administrative law, through which admin-
istrative and legal support of human rights
and freedoms is provided by public administra-
tion bodies (Kurkova, 2019, p. 49). O.0. Nav-
rotskyi argues that administrative and legal
guarantees are a set of statutory "state power
measures” with the aim of creating an enabling
environment for the exercise of rights, their pro-
tection in case of a threat of encroachment, res-
toration and compensation in case of violation
(Navrotskyi, 2018, p. 7). D.I. Sakun argues that
"administrative and legal guarantees establish
a mechanism for the implementation of rights
and freedoms, control the observance of rights
and freedoms in the activities of individuals
and legal entities, ensure the protection of rights
and freedoms, restore them in case of violation
and establish the procedure for liability for
administrative torts that infringe on the estab-
lished public order” (Sakun, 2020, p. 61). It is
important to understand that such guarantees
must be effective, that is, capable of delivering
a positive result.

Thus, it is only through the effective func-
tioning of administrative and legal guarantees
that it is possible to receive public administra-
tion services, ensure and protect violated rights
(Kostiushko, 2017, p. 162).

Therefore, administrative and legal guar-
antees of the rights and freedoms of citizens
should be understood as a system of administra-
tive law means which should effectively ensure
human rights and freedoms in the field of public
administration.

With regard to administrative and legal
guarantees in individual sectors of public admin-
istration, for example, O. Batanov understands
such guarantees in the field of municipal admin-
istration as the political, legal and socio-eco-
nomic environment and a special mechanism
necessary for the acquisition, possession, use
and disposal of municipal rights and freedoms
and which together ensure and protect the activ-
ities of public administrators in the exercise
of the powers granted (Batanov, 2001, p. 180).
According to D.I. Sakun, administrative
and legal guarantees of free legal aid by attor-
neys are a set of conditions, means and ways
of ensuring activities in the field of free legal
aid by attorneys provided for by the provisions
of administrative law, namely, the establishment
of a mechanism for exercising the right to free
legal aid, monitoring the quality, qualification
and impartiality of the provision of free legal
aid by a lawyer and bringing him or her to
disciplinary responsibility in case of improper
performance of his or her professional duties
and restoring the right to free legal aid to attor-
neys in case of its violation with full or partial

payment for the services of attorneys from
the state or local budgets (Sakun, 2020, p. 3).

However, the closest to the topic
of our study are the guarantees of administra-
tive and legal support for scientific and tech-
nological development of Ukraine, which were
studied by K.M. Kurkova, who understands
these guarantees as "independent instruments
of the administrative and legal support mecha-
nism, which by their legal nature are separate
legal, financial, economic and social means
of ensuring (guaranteeing) and protecting
the rights of actors of scientific and technolog-
ical activities created by the state for the pur-
pose of stable and sustainable implementation
of scientific and technological development in
society” (Kurkova, 2019, p. 49). In this sense,
guarantees are ones of administrative and legal
support, which include not only legal but also
financial, economic and social guarantees. How-
ever, the study of the latter two groups of guar-
antees is not within the scope of our research,
since we will only consider administrative
and legal guarantees.

3. The Concept and system of administra-
tive and legal guarantees for the development
of artificial intelligence in Ukraine

In order to formulate the definition
of administrative and legal guarantees ensur-
ing the development of artificial intelligence, it
is advisable to refer to the Concept of artificial
intelligence development in Ukraine, according
to which one of the principles of development
and use of artificial intelligence technologies
is the development and use of artificial intelli-
gence systems subject to the rule of law, funda-
mental rights and freedoms of man and citizen,
democratic values, as well as ensuring appropri-
ate guarantees in the use of such technologies
(Averianov, 2008). Therefore, for the branch
of public administration under consideration,
important guarantees should include instru-
ments to ensure compliance with the rule
of law, fundamental rights and freedoms of man
and citizen, and democratic values.

The next issue to consider is the classifica-
tion of administrative and legal guarantees.

According to D.I. Sakun, such classifica-
tion is the process of ordering, systematisation
and grouping of administrative and legal guaran-
tees into types for the purpose of clarifying their
multidimensionality and factual determination
(Sakun, 2020, p. 95). For example, L.Yu. Vese-
lova proposes the following classification crite-
ria: by the method of legal regulation, by func-
tional orientation, by rule-makers, by the form
of implementation and by the nature of influ-
ence (Veselova, 2016, p. 10). In V.O. Hryniuk’s
opinion, there are organisational and legal, sub-
stantive and organisational, procedural guar-
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antees (Hryniuk, 2004, p. 70). V.A. Holovko
groups administrative and legal guarantees
into: "administrative and legal guarantees
ensuring the implementation of rights and free-
doms, and administrative and legal guarantees
aimed at protection and defence” (Holovko,
2011, p. 16). D.I. Sakun argues that administra-
tive and legal guarantees establish a mechanism
for the implementation of rights and freedoms,
control the observance of rights and freedoms
in the activities of individuals and legal entities,
ensure the protection of rights and freedoms,
restore them in case of violation, and establish
the procedure for liability for administrative
torts that infringe upon the established public
order (Sakun, 2020, p. 61). Therefore, the latter
two classifications of guarantees are based on
their functional purpose.

Inthisregard, D.I. Sakun states that the vari-
ety of criteria for classification of administrative
and legal guarantees indicates their originality
and exclusivity, since only a multidimensional
approach is able to ensure the fixation of their
features and correlations (Sakun, 2020, p. 92).
Therefore, for our study, it is advisable to choose
one criterion and classify according to it, since
a thorough analysis of all existing positions is
not within the scope of our article.

Moreover, with regard to certain branches
of public administration, some scholars do not
specify the criterion by which they classify
guarantees.

For example, K.M. Kurkova, without nam-
ing a criterion, makes a proposal of the follow-
ing classification of legal guarantees, the object
of which is administrative and legal relations in
the field of scientific and technological devel-
opment: 1) protection and defence of intellec-
tual property rights, which involves various
functional and legal instruments, the priority
thereof is to protect intellectual property rights
at all stages of its implementation; 2) crea-
tion and functioning of a system of scientific
and technical information, that is, a unified base
for systematisation of information resources
of scientific and technological activities to
reflect its reliable results in society; 3) ensuring
functioning and administrative support for state
registers of objects of scientific and technologi-
cal development; 4) state support for the imple-
mentation of scientific, scientific and technical
expertise, which in the mechanism of adminis-
trative and legal support serves as both a tool
and a guarantee that systematically allows to
verify and guarantee the correctness, qual-
ity and safety of scientific and technological
activities; 5) ensuring a comprehensive system
of quality management of scientific and techno-
logical development through standardisation,
certification and metrological support; 6) the
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organisational and legal component of state
support for international scientific and tech-
nological cooperation, which is determined by
state integration measures of a legal and organ-
isational nature, aimed at the overall develop-
ment of the international, national scientific
and technological area and the adoption of good
practices for individual states; 7) administra-
tive liability as a guarantee of proper scientific
and technological development (Kurkova,
2021, pp. 186—187). Given that the develop-
ment of artificial intelligence technologies is in
the field of scientific and technological develop-
ment, the above list of guarantees is largely rel-
evant to the field of public administration under
consideration, but this list does not consider its
specifics and needs to be systematised.

Therefore, a more successful position, one
which meets modern requirements, is the clas-
sification of administrative and legal guarantees
by their purpose, as proposed by I.I. Kohutych,
namely: organisational (ensuring organisation-
ally separate, autonomous and independent
development of legal institutions), institutional
(creating a "harmoniously developed progres-
sive legal framework"), functional (ensuring
appropriate conditions and means for the imple-
mentation of the provisions enshrined in legal
acts) (Kohutych, 2018, p. 84).

Similarly, D.I. Sakun identifies the follow-
ing types of administrative and legal guaran-
tees of free legal aid by advocates: a) institu-
tional — the rules which establish the legal basis
for the provision of free legal aid by attorneys
and receipt of free legal aid by other persons;
b) functional — ensure the creation of an ena-
bling environment for the performance by attor-
neys of their duties in providing legal aid, as well
as protect their rights and interests; ¢) organisa-
tional — the activities of public administration
bodies in monitoring and controlling the pro-
cess of providing legal aid by attorneys (Sakun,
2020, p. 94).

Therefore, we propose to group the admin-
istrative and legal guarantees for ensuring
the development of artificial intelligence in
Ukraine, depending on their functional pur-
pose, into institutional, functional and organi-
sational ones.

4. Conclusions

Therefore, in this study, administrative
and legal guarantees for the development of arti-
ficial intelligence in Ukraine are considered
as a system of administrative law instruments
aimed at improving the efficiency of activities
related to the creation, implementation and use
of artificial intelligence, while ensuring demo-
cratic values, observance of the rule of law, as
well as fundamental rights and freedoms of man
and of the citizen.
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We propose to include the following groups
of guarantees into the system of administra-
tive and legal guarantees for the development
of artificial intelligence:

— Institutional — administrative and legal
provisions constituting the legal basis for the cre-
ation, implementation and use of artificial intel-
ligence and its public administration;

— Functional — administrative law provi-
sions that ensure the creation of an enabling
environment for the development of artificial
intelligence technologies, as well as protect
the rights and interests of physical persons or
legal entities involved in the creation, imple-
mentation and use of artificial intelligence;

— Organisational — administrative and legal
provisions regulating the activities of public
administration bodies in controlling and mon-
itoring activities related to the creation, imple-
mentation and use of artificial intelligence
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AIMIHICTPATBHO-ITPABOBI l“éPAHTI.I. 3ABE3IIEYEHHA PO3BUTKY
WTYYHOTIO IHTEJEKTY B YKPAIHI: HIOHATTA TA CUCTEMA

Anxorauis. Mema. MeToto cTaTTi € BU3HAYEHHS TOHSTTS Ta CHCTEMU aJIMiHiCTPATUBHO-ITPABOBUX
rapanTiii 3abe3redeHtst pO3BUTKY MITYYHOTO IHTEJNEKTY B YKpaini. Pesyavmamu. JloCifkeHo TTOHTTSI
Ta CUCTEMY aJIMiHICTPaTHBHO-IIPABOBUX TapaHTiii 3a0e3IedeH st PO3BUTKY IITYYHOIO IHTEJNEKTY B YKpai-
Hi. Harosomeno, mo afiMiHiCTpaTHBHO-ITPABOBI TapaHTil € PI3HOBUAOM IOPUINYHNX TapaHTIll TOPST i3
LUBIJIbHO-TIPABOBUMU, KPUMiHAJIbHO-ITPABOBUMM, KOHCTUTYIIHHO-TIPAaBOBUMU ¥ MikHapoxHumu. Ilig
aJIMIHICTPaTHBHO-IIPABOBUMHE TapaHTiAMU 3a0€311e4eHHs] PO3BUTKY IITYYHOTO IHTENeKTY B YKpaiHi mpo-
MOHYETHCST PO3YMITH CHCTEMY 3aC00iB afMiHICTPATHBHOTO MPaBa, 110 CIPSIMOBAHI HA M ABHIIEHHS edek-
THBHOCTI [iJIBHOCTI 31 CTBOPEHHSI, BIPOBA/ZKEHHA Ta BUKOPUCTAHHS IITYYHOrO 1HTEJNEKTY Ta 3abesie-
YyI0Tb HPH 1IbOMY JIEMOKPATHUYHi I[IHHOCTI, IOTPUMAHHS BEPXOBEHCTBA MPaBa, a TAKOXK OCHOBOIOJIOKHI
npasa i ¢cBoGoan mogunu i rpoMagaanna. JisabpHICTD 31 CTBOPEHHS, BIPOBAKEHHS Ta BUKOPHCTAHHS
TeXHOJIOTI ITYYHOTO IHTEJEKTY, K O/IMH 13 HAIIPSAMIB peasti3allii pas JIOMHU Ha PO3BUTOK, IHTEJIEKTY-
ATbHY MiSIBHICTB 1 33J0BOJIEHHS eKOHOMIYHUX, COI[IA/IbHUX, KYJIBTYPHIX Ta iHITNX iHTEPeCiB, TAKOXK He
[OBUHHA 3a/MIIATUCS Ge3 HAJIEKHOI MIATPUMKH Ta 3a0e31eueHHs 3 GOKY fepKaBHUX IHCTUTYIIIH, 30Kpe-
Ma, 33 I0TTOMOTOI0 3/IMiHICTPATHBHO-IPABOBIX 3ac00iB. M 1eThes 1po BifnoBitHi rapanTii 3 60Ky epiKaB.
Bucnosxu. Jlo cucremu aaMiHiCTPaTHBHO-IIPABOBUX IapaHTiil 3abe3eyeHHs PO3BUTKY IITYYHOTO iHTe-
JIEKTY TIPOTIOHYEMO BiTHOCUTH TaKi TPYNN TapaHTii: IHCTUTYMINHI — a/MiHICTPaTUBHO-IIPAaBOBI HOPMH,
1110 3a0€311e4y0Th [IPABOBY OCHOBY JISLIBHOCTI 31 CTBOPEHHSI, BIPOBA/IKEHHSI TA BUKOPUCTAHHSI 1ITYYHOTO
iHTesnekTy Ta ii my6aiuHOro aaMiHicTpyBaHHs; QYHKIIOHANBHI — HOPMHU aJAMIHICTPATHBHOTO TIpaBa, 110
3a0€311eUyI0Th CTBOPEHHSI CIPUSATIUBUX YMOB VIS PO3BUTKY TEXHOJIOTIH MITYYHOIO IHTENEKTY, 8 TAKOK
3aXMINAIOTh MpaBa it inTepecu GisnuHnx abo OPUANIHUX 0Cib, SKi 3aayderi 0 AiSIbHOCTI 31 CTBOPEHH,
BITPOBAIKEHHS Ta BUKOPUCTAHHS IMTYYHOTO iHTEIEKTY; OpraHisalliiiii — aMiHiCTpaTHBHO-TIPaBOBi HOP-
MU, TI0 PETTAMEHTYIOTh AiSIGHICTH OPTaHiB MyOIiYHOTO aAMIHICTPYBAHHS CTOCOBHO 3/[ICHEHHST KOHTP-
0J110 Ta MOHITOPUHTY 3a AiSJIbHICTIO 31 CTBOPEHHSI, BIIPOBA/IKEHHS Ta BAKOPUCTAHHS HITYYHOTO 1HTEJIEKTY.

Kiouosi ciioBa: anMiHicTpaTUBHO-TIPABOBI TapaHTii, my0iiuHe aiMiHICTPyBaHHS, PO3BUTOK IITYYHO-
TO IHTEJIEKTY, IHCTUTYIiITHI rapaHTii, QyHKI[IOHAIbHI rapaHTii, OpraHizaltiiiHi rapaHTii.
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