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FULFILMENT OF VICTIM’S RIGHT  
TO COMPENSATION FOR DAMAGES  
IN CRIMINAL PROCEEDINGS 

Abstract. Purpose. The purpose of the article is to outline, relying on the analysis of the legislation 
of Ukraine, scientific approaches and international experience, problematic aspects of the regulatory 
framework for forms and procedure of compensation for damage in criminal proceedings, to identify 
problematic issues arising during their enforcement and to make scientifically justified proposals aimed 
at improving the mechanism for enjoying the victim’s rights to indemnity (compensation) for damage in 
criminal proceedings. Results. The article considers a number of topical issues related to the legal regulatory 
framework and order of compensation for damage caused to the victim as a result of a criminal offence, subject 
to both criminal procedure law, and individual legal provisions of civil law. In particular, the state of art in 
scientific development of this issue and reserves for further research of the topic has been evaluated; the modern 
regulatory model of compensation for damage in criminal proceedings is analysed and specific problem issues, 
arising in the law enforcement, are described; the existing legislative initiatives to improve the mechanisms for 
ensuring the right to compensation are examined. It is underlined that the Ukrainian legislator has a rather 
important and difficult task to implement an effective and efficient procedure for compensation for damage 
caused to the victim as a result of a criminal offence from the State budget of Ukraine. Conclusions. It is 
concluded that the settlement of problematic issues of indemnity (compensation) for damage to a victim 
in criminal proceedings from the State Budget of Ukraine requires further scientific research and urgent 
legislative reinforcement. In this regard, it is promising for the legislator to consider proposals developed 
in modern doctrine that meet the needs of practice. Therefore, the establishment of a special State Fund, 
identification of the sources of its formation, allocation of a separate department, responsible for the making 
public policy on indemnity (compensation) for damage caused by a criminal offence from the State, should be 
of paramount importance for Ukraine within the framework of the European integration processes.
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1.	 Introduction.
Article 3 of the Constitution of Ukraine 

establishes that the individual, his or her life 
and health, honour and dignity, inviolabil-
ity and security are recognised in Ukraine 
as the highest social value. The main duty 
of the State is to affirm and ensure human rights 
and freedoms. The implementation of these 
and other constitutional provisions in crim-
inal proceedings is connected not only with 
the need to improve the activities of investi-
gative bodies, the Prosecutor’s office, the court 
and the bar, but also with the consistent imple-
mentation of the procedural rights of the parties 
to the proceedings, including victims of crimi-
nal offences. If, despite all the measures taken 
by the State, a criminal offence has been com-
mitted, the victim should be afforded due pro-

cess and guarantees. By these constitutional 
provisions, the State assumed the obligation to 
restore the rights of victims violated by a crimi-
nal offence, including by compensation for dam-
age caused to them (Constitution of Ukraine, 
1996; Draft Law of Ukraine on Compensation 
to Victims of Violent Criminal Offenses, 2020).

Thus, one of the tasks of criminal pro-
ceedings is to protect individuals, society 
and the State from criminal offences and to pro-
tect the rights, freedoms and legitimate inter-
ests of participants in criminal proceedings. The 
concept of compensation in criminal proceed-
ings is essential for a fair trial and the protection 
of violated rights.

Indeed, the review of the legislation in 
force and the investigative and judicial practice 
aimed at ensuring the victim’s right to success-
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ful compensation for damage caused by a crim-
inal offence enables to argue that compensation 
mechanisms are not always effective. In view 
of the above, it is urgent to develop and imple-
ment more effective mechanisms aimed at enjoy-
ing the victim’s right to indemnity (compensa-
tion) for damage in criminal proceedings.

Theoretical and legal issues 
of compensation for damage caused by a crim-
inal offence have been doctrinally considered 
in the writings by domestic scientists, such as: 
Yu.P. Alenin, M.I. Hoshovskyi, S.V. Davydenko, 
V.V. Kryvobok, O.V.  Krykunov, O.P. Kuchyn-
ska, О.І.  Nazaruk. V.T. Nor, T.I. Prysiazhniuk, 
V.M.  Savitskyi, I.I. Tataryn, L.D. Udalova, 
and others.

However, the issue of indemnity (compen-
sation) to the victim remains controversial 
and requires scientific research, organisational 
support and legislative regulatory mechanism.

The purpose of the article is to outline, rely-
ing on the analysis of the legislation of Ukraine, 
scientific approaches and international expe-
rience, problematic aspects of the regulatory 
framework for forms and procedure of indem-
nity for damage in criminal proceedings, to 
identify problematic issues arising during their 
enforcement and to make scientifically justified 
proposals aimed at improving the mechanism for 
enjoying the victim’s rights to indemnity (com-
pensation) for damage in criminal proceedings.

2. Main forms of indemnity (compensa-
tion) for damage to the victim in criminal pro-
ceedings 

The reform of the law enforcement sys-
tem in Ukraine and the constant improvement 
of criminal procedure law show that the vic-
tim’s right to compensation for damage caused 
by a criminal offence remains one of the most 
important problems. Furthermore, Article 56 
of the Criminal Procedure Code (hereinafter 
referred to as the CPC) establishes the right 
of the victim to compensation for damage 
caused by a criminal offence. A State governed 
by the rule of law implies the affirmation of dem-
ocratic human and civil rights and freedoms 
and the mechanisms to guarantee them. The 
objectives of criminal proceedings are related 
to the expansion and proper exercise of the pro-
cedural rights of victims of criminal offences, in 
particular with regard to the right to compen-
sation for damage caused by a criminal offence 
(Hroshevyi, Tatsii, Tumaniants, 2013; Honcha-
renko, 2013). Accordingly, current legislation 
provides for the forms and procedures for com-
pensation for damages in criminal proceedings. 

The analysis of article 127 of the CPC 
of Ukraine provides grounds for highlighting 
three forms of indemnity (compensation) for 
harm to the victim in criminal proceedings.

For example, article 127, part 1, of the CPC 
provides for a voluntary form of compensation 
for damage, i.e., it establishes that a suspect, 
accused person or any other natural or legal 
person, with his or her consent, has the right 
at any stage of the criminal proceedings to make 
reparation to the victim, territorial community, 
the State as a result of a criminal offence. Part 2 
of this provision establishes the form of coer-
cion, which provides that damage caused by 
a criminal offence or other socially dangerous 
act may be recovered by a court decision on 
the basis of the outcome of a civil action in crim-
inal proceedings. Article 128 of the CPC con-
tains certain requirements for such an action. 
For example, its form and content shall meet 
the requirements of civil proceedings. With 
regard to the third form, compensation for 
damage caused by a criminal offence is paid 
from the State budget of Ukraine, according to 
Article 127, part 3, of the CPC of Ukraine (Syt-
enka, Makarchuk, 2020).

In addition to the above-mentioned forms 
of compensation for damage in criminal pro-
ceedings, some scholars have singled out 
criminal procedural restitution. For example, 
M.I. Tlepova notes that criminal procedural 
restitution should be understood as a way to 
restore the property of the victim by returning 
to him or her things or other material objects, 
directly removed from his or her lawful posses-
sion as a result of committing a criminal offence 
against him or her (Tlepova, 2016).

The Civil Code of Ukraine (hereinafter 
referred to as the Civil Code) also provides for 
that damage caused to the person shall be com-
pensated from the State budget of Ukraine in 
the cases and in the manner prescribed by law 
(Art. 1177, Part 2, of the Civil Code). Accord-
ingly, property or moral damage to a person as 
a result of the criminal offence is a ground for 
not only criminal but also civil liability.

Therefore, the determination of the essence 
and content of the structure “enjoying the vic-
tim’s right to indemnity (compensation) for 
damage in criminal proceedings” requires con-
sideration of one of its forms of realisation, 
noted above, namely compensation for damage, 
caused by the criminal offence, from the State 
budget of Ukraine in the cases and in the man-
ner prescribed by law.

Bearing in mind that the State has assumed 
the obligation to guarantee human rights 
and freedoms, it is understood that the State 
shall remedy the effects of a criminal offence 
by providing compensation in cases where 
the law enforcement bodies have failed in their 
functions.

In addition, article 127, part 3, of the CPC 
of Ukraine provides for that the victim of a crim-
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inal offence shall be compensated from the State 
budget of Ukraine in the cases and in the manner 
prescribed by law, which is also due to the align-
ment of national legislation with international 
legal standards. In particular, on April 8, 2005, 
Ukraine signed the European Convention “On 
Compensation to Victims of Violent Crimes” 
of 24 November 1983 (hereinafter - the Con-
vention), in which Article 2 specifies that if 
compensation for damage caused by an inten-
tional violent crime cannot be provided from 
any other sources, the State shall be responsible 
for this (European Convention on Compensa-
tion for Victims of Violent Crimes, 1983). At 
the same time, the Declaration of Basic Princi-
ples of Justice for Victims of Crime and Abuse 
of Power of 29 November 1985 states that vic-
tims of crime have the right to prompt compen-
sation for damage caused in accordance with 
national legislation (Declaration of Basic Prin-
ciples of Justice for Victims of Crime and Abuse 
of Power, 1985; Azarov, Pysmennyi, Khablo, 
2014). 

3. Promising trends in the legal regulatory 
mechanism for indemnity (compensation) for 
damage to the victim in criminal proceedings

The Verkhovna Rada of Ukraine has devel-
oped several draft laws aimed at improving 
the mechanism of compensation for dam-
age, in particular: “On compensation to cit-
izens for material damage caused by crimes” 
as of September 11, 2001, “On compensation 
from the State for material damage to individ-
uals affected by crime” as of October 27, 2010, 
“On compensation to victims of violent crimi-
nal offences” as of July 16, 2020 (Azarov, Pys-
mennyi, Khablo, 2014), “On Amendments to 
the Code of Ukraine on Administrative Offenses 
and Criminal Procedure Code of Ukraine on 
assuring the mechanism of compensation to vic-
tims of violent criminal offenses” as of July 16, 
2020 (Draft Law of Ukraine On Amendments 
to Code of Ukraine on Administrative Offenses 
and Criminal Procedure Code of Ukraine on 
Assuring the Mechanism of Compensation to 
Victims of Violent Criminal Offenses, 2020), 
On amendments to the Budget Code of Ukraine 
concerning the mechanism of financial pro-
vision for compensation to victims of violent 
criminal offenses” as of July 16, 2020 (Draft Law 
of Ukraine On Amendments to Code of Ukraine 
on Administrative Offenses and Criminal Pro-
cedure Code of Ukraine on Assuring the Mech-
anism of Compensation to Victims of Violent 
Criminal Offenses, 2020). However, today this 
issue remains open, and the absence of a spe-
cial law in force leads to non-compliance with 
the provisions of article 127, part 3, of the Crim-
inal Code of Ukraine and article 1177, part 2, 
of the Civil Code of Ukraine, as a result of which 

the courts render decisions rejecting claims 
for compensation from the State of Ukraine 
for damage caused by a criminal offence 
(Draft Law of Ukraine On Amendments to 
the Code of Ukraine on Administrative Offenses 
and the Criminal Procedure Code of Ukraine 
on Ensuring the Mechanism of Compensation 
to Victims of Violent Criminal Offenses, 2020). 

Thus, the way to enjoy the right to compen-
sation for damage caused by a criminal offence 
is to bring a civil action in criminal proceedings 
or to bring an action in a manner prescribed by 
civil proceedings.

Our study requires to decide on the concep-
tual apparatus, because the clarification of its 
content will allow to express own perspective 
on the essence of the subject matter of the study.

For example, the term “compensation” 
means a form of liability, giving someone some-
thing else as a recompense for the lost, spent, 
destroyed, etc. In the theory of criminal pro-
cedure, it is considered appropriate (regarding 
moral damage) to use the term “compensation 
for damage” (from Latin compnesatio – “com-
pensation”), because it is difficult to imagine 
indemnity for suffering, while compensation 
for the latter is quite possible. With this in 
mind, Chapter 9 of the CPC of Ukraine is 
called “Indemnity (compensation) for damage 
in criminal proceedings, a civil action, pay-
ment of remuneration to the accuser”, while 
article 1177 of the Civil Code “Indemnity (com-
pensation) for damage to a natural person who 
suffered from a criminal offence” (Khablo, Koni-
ushenko, Tsurikova, 2019).

When considering the problem of compen-
sation for damage from the State, it should also 
be determined what kind of damage is subject 
to compensation, since article 127 of the CPC 
and article 1177 of the Civil Code does not 
specify this.

Etymologically, the word “damage” means 
loss, harm resulting from the commission of any 
unlawful acts caused by a criminal offence.

Damage is a combination of adverse per-
sonal non-pecuniary, as well as property con-
sequences arising in the event of violation 
of the subjective rights of a natural or legal per-
son. It is a condition or ground for the obligation 
to make indemnity. The category of “damage” is 
closely related to civil liability issues. The civil 
liability grounds, along with the unlawfulness 
of the conduct (act or omission), a causal link 
between the unlawful conduct and the damage 
caused by the guilty person who caused damage, 
necessarily distinguish the presence of property 
and/or moral damage. 

In the theory of criminal procedure, the con-
cepts of “damage” and “loss” are distinguished. 
Damage is any impairment of the good pro-
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tected by law, so it is grouped into property 
and non-pecuniary (intangible), while loss is 
a monetary estimate of damage, calculated if 
compensation in kind is impossible (Khablo, 
Koniushenko, Tsurikova, 2019).

For example, article 55 of the CPC 
of Ukraine provides for that the victim in crim-
inal proceedings may be a natural person who 
has suffered moral, physical or property dam-
age caused by a criminal offence, a legal person 
who has suffered property damage caused by 
a criminal offence, as well as an administrator 
for the issue of bonds who, under the provisions 
of the Law of Ukraine “On Capital Markets 
and Organised Commodity Markets” acts for 
the benefit of bondholders who have suffered 
property damage caused by a criminal offence. 
The article specifies three types of indemnifi-
able (compensable) damage during criminal 
proceedings: moral, physical and property. 
However, it is significant that the victim who is 
a natural person can be compensated for moral, 
physical and property damage, while the victim 
who is a legal entity and the administrator for 
the issue of bonds shall be compensated only for 
property damage caused by the criminal offence 
(Hroshevyi, Tatsii, Tumaniants, 2013; Honcha-
renko, 2012).

At the same time, physical damage is 
defined as a set of changes that have objectively 
occurred in the human condition as a result 
of a criminal offence. The components of phys-
ical damage include bodily injury, impairment 
of health, physical suffering, and therefore 
cannot be effectively compensated. The costs 
of physical recovery are calculated in monetary 
terms and relate to property damage. They esti-
mate the cost of restoring the health of the vic-
tim and, in the event of his or her death, of bur-
ying and paying for the maintenance of material 
well-being and raising disabled family members 
of the victim and his or her underaged chil-
dren; costs expended by the health institution 
on inpatient treatment of the victim of crime 
(Azarov, Pysmennyi, Khablo, 2014). 

Therefore, to be recognised as a victim a nat-
ural person should have suffered any of the three 
specified types of damage, although a criminal 
offence usually causes several types of damage.

The legislation in force defines all 
the non-pecuniary consequences with the term 
“moral damage”. The content of this concept 
is revealed in Resolution 4 of the Plenum 
of the Supreme Court of Ukraine “On Judicial 
Practice in Cases of Compensation for Moral 
(Non-pecuniary) Damage” of March 31, 1995, 
in which it is determined that moral damage 
is non-material loss due to moral or physical 
suffering or other negative phenomena caused 
to a natural or legal person by unlawful acts or 

omissions of other persons. Accordingly, moral 
damage may consist in the humiliation of hon-
our, dignity, prestige or business reputation, 
moral distress in connection with damage to 
health, violation of property rights (includ-
ing intellectual), rights granted to consumers, 
other civil rights, illegal stay under investiga-
tion and trial, violation of normal life ties due 
to the impossibility of prolonging active pub-
lic life, violation of relations with surround-
ing people, at the occurrence of other nega-
tive consequences (Resolution of the Plenum 
of the Supreme Court of Ukraine On Judicial 
Practice in Cases of Compensation for Moral 
(Non-pecuniary) Damage, 1995).

Non-pecuniary damage caused to a legal 
person should be understood as non-pecu-
niary loss, infringement on the brand name, 
trademark, production mark, disclosure 
of trade secret, as well as the commission 
of actions aimed at diminishing or undermin-
ing the credibility of its activities (Resolu-
tion 4 of the Plenum of the Supreme Court 
of Ukraine On Amendments to the Resolution 
of the Plenum of the Supreme Court of Ukraine 
of March 31, 1995 "On judicial practice in 
cases of compensation for moral (non-pecuni-
ary) damage", 2001).

Moreover, in the course of the study 
of the topic, the issue arose as to whether the State 
should also assume the obligation to compensate 
for moral damage caused by a criminal offence. 
Provision of article 4 of the Convention stipu-
lates that “compensation shall cover, according 
to the case under consideration, at least the fol-
lowing items: loss of earnings, medical and hos-
pitalisation expenses and funeral expenses, and, 
as regards dependants, loss of maintenance” 
(European Convention on Compensation for 
Victims of Violent Crimes, 1983).

In this regard, Yu.I. Azarov and D.P. Pys-
mennyi argue that the civil legislation in fact 
formulate the legal basis for the right of the vic-
tim to compensation for damage from the State, 
it is a question of compensation for prop-
erty damage (Civil Code, art. 1177) or dam-
age caused by injury, other harm to health or 
death (Civil Code, art. 1207). According to 
the authors, the State should only compensate 
for property damage, which includes costs spent 
on restoring the health of the victim and, in 
the event of his or her death, on funeral, main-
tenance payments for disabled family members 
of the victim and his or her underaged children 
(Azarov, Pysmennyi, Khablo, 2014). 

However, the very fact of committing 
a criminal assault on the property of the victim 
may entail moral damage. In addition, civil law 
literature has repeatedly given examples that 
any property has a certain value for its owner, 
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sometimes a very high non-pecuniary value, 
and therefore the very loss of such property 
by theft, fraud, etc. cannot but cause him or 
her mental suffering. The fact that the iden-
tity of the perpetrator has not been established 
can also aggravate the mental suffering, which 
reduces the likelihood of the return to the owner 
of his or her belongings and property. And since 
the State is accountable to the individual for its 
activities, affirming and ensuring human rights 
and freedoms, its duty should be to compensate 
for moral harm in this particular delict (Onysh-
chenko, 2017).

Property damage is property and/or mone-
tary loss caused to a legal or natural person.

Losses are wastage suffered by a person 
as a result of a criminal offence in connection 
with the destruction or damage of things, as 
well as expenses that the person has made or 
should make to recover his or her violated right; 
income that a person could realistically obtain 
under normal circumstances if his or her right 
had not been violated.

The concept of property damage caused by 
a criminal offence to the victim covers direct 
damage to the person in his or her property 
and money; not the proceeds of a criminal offence; 
assessed expenses for the rehabilitation of the vic-
tim’s health and, in the event of his or her death, 
for funeral and maintenance of material well-be-
ing and for the upbringing of disabled family 
members of the victim and his or her underaged 
children; costs spent by the health institution 
on inpatient treatment of the victim of crime 
(Khablo, Koniushenko, Tsurikova, 2019).

4. Specificities of indemnity (compensa-
tion) for damage to the victim in criminal pro-
ceedings in civil and criminal legislation

As noted above, article 55, part 1, of the CPC 
of Ukraine provides for that a legal entity 
and an administrator for the issue of bonds, 
who, under the provisions of the Law of Ukraine 
“On Capital Markets and Organised Commod-
ity Markets”, acts in the interests of bond-
holders, may also be the victim. Accordingly, 
the criminal offence may cause direct damage 
in terms of property and money to the victim, 
who is a legal person and the administrator for 
the issue of bonds.

Article 1177 of the Civil Code provides 
for indemnity (compensation) for damage to 
a natural person who has suffered a criminal 
offence. According to part 1 of this article, as 
a general rule, damage caused to a natural per-
son by a criminal offence shall be compensated 
as prescribed by law. Furthermore, Article 1177, 
part 2, of the Civil Code contains a rule, which 
similar to part 2 of Article 127 of the CPC 
of Ukraine, determines that the damage caused 
to the victim as a result of a criminal offence 

shall be compensated from the State Budget 
of Ukraine in the cases and in the manner pre-
scribed by law (Civil Code of Ukraine, 2003). 

We advocate M.P. Tkach’s perspective that 
the provisions of the articles of the Civil Code, 
which determine the grounds for compensa-
tion for damage caused by a criminal offence, 
have blanket dispositions and provide for that 
the conditions and procedures for compensa-
tion by the State are determined by a special 
law, which does not currently exist. The trend 
of law application to refuse to satisfy such 
claims, due to the absence of special law and real 
mechanisms of compensation for damage, these 
provisions have no practical implementation 
(Onyshchenko, 2017).

The focus should also be on the issue 
of determining the amount of property dam-
age that should be compensated. For example, 
according to statistics, the amount of damage 
caused by a criminal offence, which remains 
unrecovered, is considerable. The problem is 
that the State assumed an obligation to indem-
nify, but could not actually do so. In our view, 
in order to give effect to the victim’s right to 
indemnity, the provisions of the Convention, 
under which compensation may be reduced or 
refused on account of the applicant's financial 
situation (art. 7), on account of the victim's or 
the applicant's conduct before, during or after 
the crime, or in relation to the injury (art. 8, 
part 1), on account of the victim's or the appli-
cant's involvement in organised crime or his 
or her membership of an organisation which 
engages in crimes of violence (art. 8, para. 2); 
if an award or a full award would be contrary 
to a sense of justice or to public policy (art. 8, 
para. 3). In addition, article 5 of the Conven-
tion specifies that, the compensation scheme 
may, if necessary, set for an upper limit above 
which and a minimum threshold below which 
such compensation shall not be granted (Euro-
pean Convention on Compensation for Victims 
of Violent Crimes, 1983; Azarov, Pysmennyi, 
Khablo, 2014). 

The conditions and grounds for indemnity 
(compensation) for damage caused to the vic-
tim from the State should include: the entry 
into the Unified Register of Pre-trial Investi-
gations of information on the criminal offence 
committed; the presence of the victim (a per-
son’s application declaring that a criminal 
offence has been committed against him or her 
or declaring that he or she has been prosecuted 
as a victim, provided that there is no decision 
denying him or her recognition as a victim); 
determination of the amount of damage caused 
by a criminal offence. 

According to the study by V. V. Vasyliev, 
if the law modifies, limits or extends the range 
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of conditions necessary to compensate for 
the damage caused, then these are special con-
ditions of compensation, based on the rules on 
general delict. Such special conditions are: dam-
age (property, physical, moral, suffered by a nat-
ural person, members of his or her family or his 
or her close relatives); damage as a consequence 
of a criminal offence; non-identified perpetrator 
of a criminal offence (it is obvious that this con-
dition includes the declaration of the perpetra-
tor of a criminal offence as wanted, etc.); the per-
petrator of a criminal offence must be insolvent 
(Civil Code, arts. 1177, 1207) (Vasyliev, 2016). 

During the investigation of criminal offences, 
there may be cases which preclude full compen-
sation for damage caused by a criminal offence 
to the victim. For example, declaring the per-
petrator of a criminal offence wanted or termi-
nating the pre-trial investigation on the basis 
of an amnesty, etc. In such a case, the latter two 
conditions should be replaced by one, more uni-
versal, providing for any cases that preclude 
compensation for damage caused by a valid 
offender and where the State has an obligation 
to compensate for damage (property, moral) 
caused by a criminal offence (Vasyliev, 2016).

Currently, it is topical whether compensa-
tion for damage caused to Ukrainian citizens in 
the area of the Joint Forces Operation (herein-
after referred to as the JFO). Hundreds of thou-
sands of people in the east of Ukraine since 2014 
have experienced terrible moral, physical suffer-
ing, lost their loved ones and left homeless, lost 
their property there. There is an urgent need for 
the State to protect their constitutional rights 
and to establish an effective mechanism for rec-
ompense (Stiebieliev, 2016).

However, the absence of a unified legal 
approach to this important issue makes impos-
sible the right of Ukrainian citizens to compen-
sation for the damage caused to them in the area 
of the JFO. In this case, some lawyers argue 
that damages for destroyed real estate should be 
based on Article 19 of the Law of Ukraine “On 
Combating Terrorism”, which specifies that 
compensation for damage caused to citizens 
by a terrorist act, is carried out from the State 
Budget, as prescribed by law, and with subse-
quent recovery of the amount of this compen-
sation from persons who have caused damage 
in the manner established by law, the other - on 
the basis of Article 1177 of the Civil Code as 
damage to a natural person injured by a crimi-
nal offence. 

In sporadic cases, the plaintiff’s action on 
compensation for damage was initially refused 
by the court of first instance, while the Court 
of Appeal issued a new decision on compensation 
from the State budget of Ukraine to the plaintiff 
for the damage caused by the terrorist act, for 

the damaged apartment in the amount of UAH 
363,789.40. The Court of Appeal based this deci-
sion on the provisions of Article 19 of the Law 
of Ukraine "On Fight against Terrorism" (Stie-
bieliev, 2016).

Definitely, the fact that the property 
of Ukrainian citizens has been destroyed or 
damaged in the area of the JFO is the case when 
the State assumes the obligation to compen-
sate the victim of a criminal offence. There-
fore, in our view, the process of compensa-
tion for damage caused to Ukrainian citizens 
in the area of the JFO should not take place 
within the framework of criminal proceedings, 
but in accordance with Article 19 of the Law 
of Ukraine "On Fight against Terrorism". 

Therefore, article 1177, part 2, of the Civil 
Code and article 127, part 3, of the Criminal 
Code of Ukraine stipulate that the law must 
establish cases in which the State assumes 
the obligation to compensate damage to the vic-
tim of a criminal offence. 

In the context of the study, the focus 
should also be on the certainty of terms during 
which the victim is entitled to reparation from 
the State. For example, article 6 of the Con-
vention states that the compensation scheme 
may specify a period within which any appli-
cation for compensation must be made (Euro-
pean Convention on Compensation for Victims 
of Violent Crimes, 1983). The need for time 
limits arises because, in order to make compen-
sation from the State such as not to identify 
the perpetrator of a criminal offence, the pre-
trial investigation bodies must have a certain 
time, after which it can be said that the person 
in fact could not be identified. It is therefore 
reasonable to stipulate that the right to com-
pensation of the victim arises six months after 
the damage was caused by the criminal offence, 
provided that during this period the perpetra-
tors of the criminal offence, or their location 
could not be identified. 

Moreover, the result of the victim’s right 
to compensation for damage from the State 
and its amount must be determined by a court, 
taking into account the specific circumstances 
of the case (nature and extent of the damage suf-
fered by the citizen, his or her financial situation 
and the composition of the family), etc. 

The promulgation of the above provisions 
requires addressing the issue of sources of fund-
ing. In this case, international experience should 
be studied and applied. The procedure for com-
pensation to victims in criminal proceedings 
from the State is provided in many countries 
of the world, including the United States, Ger-
many, the United Kingdom, France, Poland, 
Austria, the Netherlands, the Czech Republic, 
Belgium, Spain, etc. 
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In the United Kingdom, for example, 
a British Parliament commission, which con-
ducted a comparative study of the issue, con-
sidered that a system of compensations for 
damages to the victims of crime from the State 
is the best, as it defines a wide range of offences, 
victims thereof receive monetary compensation 
and substantial cash payments are established 
(Smirnov, 2007).

Persons who have suffered damage as a result 
of one or more serious crimes and have the right 
to compensation from the State; the damage 
caused by the crimes that led to the arrest 
of the suspect shall be compensated; compensa-
tion shall be paid to the victim in cases where 
any damage has been caused. 

In addition, the United Kingdom has 
the Criminal Injuries Compensation Authority. 
It administers a special fund set up to compen-
sate victims of crimes for even minor damage 
not covered by approved general rates. 

In Germany, compensations from the State 
are provided for victims of deliberate violence, 
including acts of sexual violence. The exist-
ence of physical or mental harm as a result 
of an assault is a prerequisite for obtaining com-
pensation (Karpenko, 2018).

Payments are made regardless of the vic-
tim’s application to the law enforcement agency 
and regardless of the conclusion of the pre-trial 
investigation, because the very fact of com-
mencement of proceedings suffices. Several lev-
els of consequences have been defined accord-
ing to the degree of injury suffered from violent 

criminal offences. Compensation for moral 
damage to a victim of a violent criminal offence 
is possible in Germany only by court order. In 
addition, the victim does not indicate its amount 
in the application. The court determines this. As 
a rule, such amounts are not significant (Draft 
Law of Ukraine on Compensation to Vic-
tims of Violent Criminal Offenses, 2020). The 
right to compensation from the State exists as 
an integral part of the social right to compensa-
tion, independent of any claim by the victim for 
compensation from the offender.

The Ukrainian legislator has a rather impor-
tant and difficult task to implement an effective 
and efficient procedure for compensation for 
damage caused to the victim as a result of a crim-
inal offence from the State budget of Ukraine.

5. Conclusions
The settlement of problematic issues 

of indemnity (compensation) for damage to 
a victim in criminal proceedings from the State 
Budget of Ukraine requires further scientific 
research and urgent legislative reinforcement. 
In this regard, it is promising for the legislator 
to consider proposals developed in modern doc-
trine that meet the needs of practice. Therefore, 
the establishment of a special State Fund, iden-
tification of the sources of its formation, alloca-
tion of a separate department, responsible for 
the making public policy on indemnity (com-
pensation) for damage caused by a criminal 
offence from the State, should be of paramount 
importance for Ukraine within the framework 
of the European integration processes.
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РЕАЛІЗАЦІЯ ПРАВА ПОТЕРПІЛОГО НА ВІДШКОДУВАННЯ 
(КОМПЕНСАЦІЮ) ШКОДИ У КРИМІНАЛЬНОМУ ПРОВАДЖЕННІ

Анотація. Мета. Мета статті полягає в тому, щоб на основі аналізу законодавства України, нау-
кових підходів та міжнародного досвіду окреслити проблемні аспекти нормативного регулювання 
форм та порядку відшкодування шкоди у кримінальному провадженні, виявити проблемні питан-
ня, які виникають під час їх правозастосування, та запропонувати науково обґрунтовані пропозиції, 
спрямовані на удосконалення механізму реалізації прав потерпілого на відшкодування (компен-
сацію) шкоди у кримінальному провадженні. Результати. Розглянуто низку актуальних питань, 
що стосуються правового регулювання та регламенту відшкодування шкоди, завданої потерпілому 
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внаслідок кримінального правопорушення, яка одночасно перебуває у як площині кримінального 
процесуального законодавства, так й окремих правових норм цивільного закону. Зокрема, оціне-
но сучасний стан наукової розробки цього питання та резерви для подальшого дослідження про-
блематики; проаналізовано сучасну нормативну модель відшкодування шкоди у кримінальному 
провадженні та охарактеризовано окремі проблемні питання, що виникають у правозастосуванні; 
досліджено існуючі сьогодні законодавчі ініціативи щодо покращення механізмів забезпечення 
права на відшкодування шкоди. Наголошено, що перед українським законодавцем стоїть доволі 
важливе та складне завдання щодо запровадження ефективної та дієвої процедури відшкодуван-
ня шкоди, завданої потерпілому внаслідок кримінального правопорушення за рахунок Державного 
бюджету України. Висновки. Зроблено висновок, що урегулювання проблемних питань відшко-
дування (компенсації) шкоди потерпілому у кримінальному провадженні за рахунок Державного 
бюджету України потребує подальшого як наукового дослідження, так і нагального законодавчого 
закріплення. У зв’язку із цим перспективним є врахування законодавцем пропозицій, які напрацьо-
вані в сучасній доктрині з урахуванням потреб практики. Тому першочергове значення для України 
в межах євроінтеграційних процесів має стати створення спеціального Державного Фонду, визна-
чення джерел його формування, виділення окремого відомства, відповідального за реалізацію дер-
жавної політики у сфері відшкодування (компенсації) шкоди, завданої кримінальним правопору-
шенням за рахунок держави.

Ключові слова: потерпілий, відшкодування шкоди, державний бюджет, кримінальний процес, 
кримінальне правопорушення.
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