4/2022
ADMINISTRATIVE LAW AND PROCESS

UDC 342.951:343.211 (477)
DOI https://doi.org/10.32849,/2663-5313/2022.4.07

Oleksandr Zubovo,

Candidate of Legal Sciences, Postdoctoral Student, Scientific Institute of Public Law, 2a, H. Kirpy street,
Kyiv, Ukraine, postal code 03035, Oleksandr_Zubov@ukr.net

ORCID: 0000-0002-4751-3881

Zubov, Oleksandr (2022). Some aspects of public control as a way
to ensure fair and effective justice in Ukraine. Entrepreneurship, Economy and Law, 4, 40—43,
doi: https://doi.org/10.32849,/2663-5313/2022.4.07

SOME ASPECTS OF PUBLIC CONTROL
AS A WAY TO ENSURE FAIR AND EFFECTIVE
JUSTICE IN UKRAINE

Abstract. Purpose. The purpose of the article is to study public control as a way to ensure
fair and effective justice. Results. The article analyses certain aspects of public control as a way to
ensure fair and effective justice. Human and civil rights and freedoms are an important component
of the implementation of constitutional provisions. The judiciary is a systemic tool for preventing
and monitoring these violations. Control can be considered both as judicial control exercised by
the courts, playing an important role in the process of implementing the principle of separation of powers,
and public control exercised by society over the courts. In Ukraine, despite the reforms and changes in
the justice system, there is no effective legal instruments of protecting the rights and freedoms of citizens,
corruption continues to occur, Excessive length of court proceedings or execution of judgement. It is
these components that require special study and public control. The National Agency of Ukraine for Civil
Service monitors the quality of official duties performance, effectiveness and efficiency of service, as well as
career planning, identification of the need to increase the level of professional competence of civil servants,
encouragement of effective performance. Furthermore, public control should be considered as an inherent
function of civil society. Its main task is to prevent judges from abusing their powers and exercising their
interests to the detriment of the public. Conclusions. In order to prevent violations, both within the system
(relationship between judges, their conduct) and in judgements, the activities of courts are controlled not
only externally but also internally. The activities of the courts are controlled by a wide range of actors,
including the President of Ukraine, the Verkhovna Rada, the State Judicial Administration of Ukraine,
the High Council of Justice, the President of the Court, State bodies, municipal bodies and the public.

Key words: administrative and legal framework, efficiency, fairness, justice, public control,
administrative law, courts.

1. Introduction

Human and civil rights and freedoms are
an important component of the implementation
of constitutional provisions. The judiciary is
a systemic tool for preventing and monitoring
these violations. Control can be considered both
asjudicial control exercised by the courts, playing
an important role in the process of implementing
the principle of separation of powers, and pub-
lic control exercised by society over the courts.
In Ukraine, despite the reforms and changes
in the justice system, there is no effective legal
instruments of protecting the rights and free-
doms of citizens, while corruption, excessive
length of court proceedings or execution
of judgement occur. It is these components
that require special study and public control.

The study is based on the work of academic
theorists on administrative law, such as: B. Aver-
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ianov, O. Bandurka, O. Bezpalov, Y. Bytiak,
M. Havryltsiv, V. Halunko, 1. Holosnichenko,
S. Kivalov, M. Kovaliv, V. Kolpakov, A. Kom-
ziuk, O. Kuzmenko, A. Kravtsov, R. Melnyk,
S. Ovcharuk, M. Taradai, I. Stakhura, A. Shcher-
bliuk, V. Felyk, and others.

The purpose of the article is to study public
control as a way of ensuring fair and effective
justice.

2. Control as a tool of public administra-
tion

In administrative law, control is classified
as a tool of public administration. A common
approach to the definition of public control
has not yet been developed. The term “cont-
rol” is defined as: a) verification of compliance
of an object under control with the require-
ments; b) verification, accounting of activities;
b) institution or organisation exercising super-
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vision (Busel, 2005, p. 569). The term “public”
comes from the Latin publica, publicus, that is,
national, declared, explicit, known; organised
for the public, society, folk, popular, national,
nation-wide; all common, belonging to all
(Dal, 1999, p. 535). According to Ya. Krehul, in
a democratic society, public control over State
authority by the public is, first and foremost,
a guarantee of human and civil rights and free-
doms. At the same time, active effective intro-
duction of public control can increase influence
of civil society on legislative initiative of State
structures. Therefore, public control can pre-
vent the authorities from violating existing legal
provisions and officials from making premature,
biased, unsubstantiated decisions and actions,
leading to poor-quality legislation (Krehul,
2020). The essence of public control is to super-
vise the functioning of the relevant object under
control; to obtain objective and reliable informa-
tion; to take measures to prevent and eliminate
violations; to identify the causes and conditions
conducive to the offence (Zabarnyi, Kaliuzh-
nyi, Shkarupa, 2003). O. Muzychuk argues that
control is a set of measures to verify the com-
pliance of object under control with established
requirements, during which the actor of control
is authorised to interfere in the professional
activity of the object under control by replace-
ment or suspension from duty, revocation or
termination of a decision, holding one liable
(Muzychuk, 2010, p. 86). Therefore, control is
a method of enforcing the law in the manner
prescribed by the current legislation in order
to eliminate and prevent certain violations.In
Ukraine, judges are independent of any inter-
ference, influence or pressure on their deci-
sion-making is unlawful and entails punishment.
However, in order to prevent violations, both
within the system (relationship between judges,
their conduct) and in judgements, the activities
of courts are controlled not only externally but
also internally. The activities of the courts are
controlled by a wide range of actors, including
the President of Ukraine, the Verkhovna Rada,
the State Judicial Administration of Ukraine,
the High Council of Justice, the President
of the Court, State bodies, municipal bodies
and the public.

3. Internal control over the courts

Next, the focus should be on some con-
trolling powers of the relevant actors relating
to the organisation and operation of the court
apparatus, that is, internal control. For exam-
ple: the President of a local court monitors
the efficiency of the court’s staff and issues,
under an act appointing a judge to office,
a transfer of the judge, dismiss of a judge from
office, as well as in connection with the termi-
nation of the powers of the judge, an appro-

priate order; reports to the High Qualification
Commission of Judges of Ukraine and the State
Judicial Administration of Ukraine, as well as
through the judiciary’s web portal on vacant
judicial posts within three days of their forma-
tion, etc. The President of the Court of Appeal
controls the effectiveness of the court’s staff,
approves appointments to the posts of Chair-
man of the court’s staff, Deputy Chairman
of the court’s staff, introduces the application to
the Chairman of the court’s staff, His deputy’s
incentive or imposition of a disciplinary sanc-
tion in accordance with the law (Law of Ukraine
on the Judiciary and the Status of Judges, 2016).

The Registrar of the Court Chamber is
also responsible for supervising the analysis
and review of judicial practice in cases falling
within the competence of the Chamber; the Pres-
ident of the Appeals Chamber is responsible for
the effectiveness of the activities of the separate
structural unit providing the organisational
support for the work of the Appeals Chamber,
makes proposals for the appointment of the head
of this unit and agree on his/her dismissal from
office, makes a proposal for the incentive or
imposition of a disciplinary sanction as pre-
scribed by law; agrees on a draft regulation
on such a structural unit and changes, etc.;
the President of the Supreme Court moni-
tors the effectiveness of the Supreme Court’s
staff, approves the appointment of the Head
of the Staff of the Court and the First Dep-
uty, submits the application on incentive or
disciplinary sanction for the Head of the Staff
of the Court and the First Deputy in the man-
ner prescribed by law.

Therefore, control is exercised by the repre-
sentatives in the relevant administrative posi-
tions.

Broad powers of control are vested in
judicial self-government bodies that can exer-
cise both internal and external control over
the activities of courts in Ukraine. They discuss
internal court affairs or performance of specific
judges or staff of the Court, and make deci-
sions on these matters binding on the judges
and employees of the Court, regulate the spe-
cialisation of judges to process specific cate-
gories of cases; regulate the level of loading on
the judges of the relevant court, taking into
account their performance of administrative
or other duties; hear the reports of the judges
holding administrative positions in this court,
and the Head of the Staff of the Court, etc.
(Law of Ukraine on the Judiciary and the Sta-
tus of Judges, 2016).

The Decision 2 of the Council of Judges
of Ukraine of February 4, 2016 provides for
the main ways and forms of control over com-
pliance with the requirements of the legisla-
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tion on the settlement of conflicts of interest
in the activities of judges and other repre-
sentatives of the judicial system, the content
and application of preventive mechanisms
in the event of a conflict of interest, as well
as the main measures to resolve the conflict
of interests in the activities of these per-
sons (if such conflict cannot be resolved in
the manner prescribed by the procedural law),
rules and remedies for violations of the law
on conflict of interest (Decision of the Coun-
cil of Judges of Ukraine on the Procedure for
monitoring compliance with the legislation on
conflicts of interest in the activities of judges
and other representatives of the judiciary
and its settlement, 2016).

In addition, judges are responsible for con-
trol under art. 2 of the Code of Administrative
Procedure of Ukraine, providing that the objec-
tive of administrative proceedings is the fair,
impartial and timely settlement of disputes in
the field of public-legal relations with a view to
the effective protection of the rights, freedoms
and interests of individuals, rights and interests
of legal persons from violations by authorised
actors. In cases of appeal against decisions, acts
or omissions of authorised actors, administra-
tive courts check the legality of the decisions
taken (Code of Administrative Procedure
of Ukraine, 2005).

It should be noted that the control over
unlawful decisions on administrative cases or
criminal proceedings is partly the responsibility
of the Prosecutor’s Office. Its duty is to supervise
compliance with the law by the bodies carrying

out operative-search activities, initial inquiry,
pre-trial investigation, supervision of compli-
ance with the law in the execution of judicial
decisions on criminal cases, as well as other
coercive measures related to the restriction
of personal freedom of citizens (Law of Ukraine
on the Prosecutor's Office, 2014). In case of vio-
lations, prosecutors are obliged to react.

In addition, the National Agency of Ukraine
for Civil Service monitors the quality of offi-
cial duties performance, effectiveness and effi-
ciency of service, as well as career planning,
identification of the need to increase the level
of professional competence of civil servants,
encouragement of effective performance (Order
of the National Agency of Ukraine for Civil Ser-
vice On Approval of the Standard Procedure for
Evaluating the Performance of Civil Servants,
2012). With regard to public control, it should
be considered as an inherent function of civil
society. Its main task is to prevent judges from
abusing their powers and exercising their inter-
ests to the detriment of the public.

4. Conclusions

Thus, in order to prevent violations, both
within the system (relationship between judges,
their conduct) and in judgements, the activities
of courts are controlled not only externally but
also internally. The activities of the courts are
controlled by a wide range of actors, including
the President of Ukraine, the Verkhovna Rada,
the State Judicial Administration of Ukraine,
the High Council of Justice, the President
of the Court, State bodies, municipal bodies
and the public.
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INEBHI ACIIEKTHU IIYBJITYHOTO KOHTPO.IIO
SIK CIOCOBY 3ABE3IIEYEHHA CIIPABE/L/TUBOTO
TA EOEKTUBHOTO ITPABOCY 111 B YKPAIHI

Awuoranis. Mema. Mera crarti noJsirac B Tomy, o6 A0CHAUTH myOMYHUI KOHTPOIb SIK CIOCIO
3a0e31eueH s CIIPABEIIMBOrO Ta eheKTUBHOTO TpaBocyis. Pesynvmamu. Y crarti npoaHasizoBaHi
eBHI aCTIeKTH My6JIIYHOTO KOHTPOIIO SIK CIIOCO0Y 3abe3nedeH st CIIPaBeIIMBOrO Ta eheKTHBHOTO PABO-
cyazist. 3abesledeHHs PaB Ta CBOOOI JIIOIUHU Ta TPOMATHUHA B YKPaTHi € BasKJIUBUM CKIAJIHUKOM pea-
Jizartii KoncTuTyiiuux HopM. Opranu cy10BOi BIaJiv € CACTEMHUM BakeJieM y HeJOMyIIeHH i IIUX TTopy-
IIeHb Ta 3/[iICHEHH] BiIOBiTHOTO KOHTPOJII0. KOHTPOITh MOKHA PO3TISIATH Y IBOX ACTIEKTAX: SIK CYTOBHI
KOHTPOJIB, ITI0 3/IIHCHIOIOTH CaMi Cy/IH, BUKOHYIOUYH BKJINBY POJIb Y TIPOIeci peastisaii MpUHIUITY MOy
BJIA/IU, TA TPOMAJICBKUI KOHTPOJIb, AKUH 3IHCHIOETHCS CYCHIIbCTBOM 3a [JiSJIBHICTIO cyaiB. B Ykpaini,
He3Ba)kKaloun Ha pepopMyBaHHS Ta 3MIHH y CUCTeMI PAaBOCYIs, BIACYTHI e(eKTUBHI IOpUINYHI 3ac001
3aXUCTY [PaB Ta CBOOO IPOMa/IsTH, IPOJOBKYIOTh MATU MicIle KOPYII[IHI CKIaIHUKH, HAJIMIPHO TPUBAJIE
BUKOHAHHSI Cy/IOBUX PO3IJISA/IIB CIIPaB ab0 BUKOHAHHSI Cy0BOTO pinterHst. CaMme 11 CKIAIHUKU HOTPedy-
10Th 0COOIMBOTO JOCTI/IPKEHHS Ta 3/ilicHeH s my6iYHOr0 KOHTPOJT0. HalioHaIbHUM areHTOM 3 TUTAHb
JIePsKaBHOI CayKOU 3/1i1iICHIOETBCS KOHTPOJIb 32 SIKICTI0 BUKOHAHHS [IOCAZI0BUX 00OB A3KIB, BUSHAUCHHSI
PiBHS PE3yJIBTATUBHOCTI Ta eEKTUBHOCTI CIIyKOM, 8 TAKOXK IIAHYBAHHS Kap €U, BUsBJIEHHS] HEOOXi/-
HOCTI T ABUIIEHHS PiBHS TTPOdeCiitHol KOMITETEHTHOCT] IeP/KaBHIX CTyKOOBIIIB, CTUMYTIOBAHHSI PE3YJTh-
TATUBHOI JibHOCTI. [OBOPSIUM 1IPO TPOMACHKMIT KOHTPOJIb, TO HOTO CJIiJ| PO3IJISANATH SK HEBifl' eMHY
(YHKIIiI0 TPOMAJISHCHKOTO CYCIiIbCTBA. VI0ro OCHOBHUM 3aBIAHHAM € HEJOMYLIEHHS 3i CTOPOHH CY/IB
3JI0BXKMBAHHS BJIQTHUMI TIOBHOBAKEHHIMHY Ta Peastiallii cBoiX iHTepeciB Ha KO cyciTbHUM. Bucno-
6Ku. 3 METOIO HEJIONYIIIEHHS OPYIIEHb K YCepenHi ciucTeMy (B3AEMIHU MK CYIIMU, IXHS TTOBE/IIHKA )
Ta NPUAHATTSAM MPOIECyJbHIX PillleHb 3a AiSUIbHICTIO CY/IiB KOHTPOJIb 3/IiMICHIOETLCS HE TiJIbKU 30BHi,
a i Bcepenuui crucremn. KOHTPOJIb 3a AISTBHICTIO CY/IiB 37iHICHIOIOTHCS MMPOKUM KOJOM CY6'€KTIB, 110
sakux Hazexatsb [Ipesuzent Yrpainn, Bepxosna Paza, [lepxaBHa cynoBa aaminicTpanis Ykpainu, Buma
pana npaBocyd, losoBa cyy, rep:kaBHi OpraHu, MyHIIIUTIAJIbHI OPraHK i TPOMAJICBKICTb.

Kimo4oBi cioBa: agMiHiCTpaTHBHO-TIPaBOBe 3a0e3MeYeHHs], e(DeKTHBHICTD, CIPABEINBICTD, MPaBO-
cyas, my6JiuHUiT KOHTPOJIb, aAMiHICTPATUBHE IIPABO, CY/IU.
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