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GUARANTEES OF ATTORNEY-CLIENT PRIVILEGE
IN ENSURING HUMAN RIGHTS DURING
INVESTIGATIVE (SEARCH) AND COVERT
INVESTIGATIVE (SEARCH) ACTIONS BY THE
SECURITY SERVICE OF UKRAINE

Abstract. Purpose. The purpose of the article is a comprehensive theoretical study of the guarantees
of attorney-client privilege in ensuring human rights during investigative (search) and covert investigative
(search) actions by the Security Service of Ukraine. Results. The article reveals the essence of the guarantees
of attorney-client privilege in ensuring human rights during investigative (search) and covert investigative
(search) actions by investigators of the Security Service of Ukraine. Scientific sources are reviewed in
accordance with the chosen topic. It is emphasised that if it is necessary to conduct a search, the investigator,
with the consent of the prosecutor, or the prosecutor shall file a relevant motion with the investigating
judge that shall contain information on 1) the name of the criminal proceedings and its registration number;
2) abrief summary of the circumstances of the criminal offence in connection with the investigation of which
the motion is filed; 3) legal classification of the criminal offence, indicating the article (part of the article)
of the law of Ukraine on criminal liability; 4) the grounds for the search; 5) the person's dwelling or other
property or part of the person's dwelling or other property where the search is planned; 6) the person who owns
the dwelling or other property and the person in actual possession of it; 7) things, documents or persons to
be found out. Conclusions. It is concluded that the guarantees of holders of attorney-client privilege during
certain investigative (search) and covert investigative (search) actions by the SSU investigators include:
inadmissibility of interrogation of the holders of the attorney-client privilege as witnesses; prohibition
of inspection of things and documents, including those on electronic media containing information relating
to the attorney-client privilege; exercise of departmental and judicial control, as well as prosecutorial
supervision over the non-interference of pre-trial investigation bodies in the activities of defence counsel, as
well as information and things constituting the attorney-client privilege; determination of the jurisdiction
of the appellate court to exercise judicial control over the observance of the guarantees of attorney-client
privilege during the pre-trial investigation; inadmissibility of rulings by the investigating judge or court on
temporary access to things and documents, containing the attorney-client privilege; mandatory involvement
of representatives of the bar self-government bodies in any procedural actions against the attorney;
inadmissibility of evidence obtained in violation of the guarantees of the attorney-client privilege.

Key words: guarantees of attorney-client privilege, investigative (search) actions, covert investigative
(search) actions, investigator of the Security Service of Ukraine, criminal procedure.

1. Introduction support. Its proper implementation is one
The Constitution of Ukraine grants  of the key guarantees of observance of the rights
every citizen the right to professional legal — and freedoms of citizens, promotes the rule
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of law and the establishment of the legal state.
One of the key elements of effective legal sup-
port is the attorney-client privilege.

Failure to comply with it negates the adver-
sarial nature of the judicial process, impedes
the effective implementation of investigative
(search) and covert investigative (search)
actions by SSU investigators, and turns a law-
yer into an ordinary consultant, depriving a per-
son who has sought legal support of the oppor-
tunity to effectively defend his or her rights
and interests.

The following issues should be under
focus: requirements for witnesses involved
in the search of the attorney's home or office,
the soundness of such investigative opera-
tions; the provision of additional guarantees
in meeting the requirements of the legislation
against money laundering. Only after these
issues are resolved the establishment of an effec-
tive and human rights-oriented institution
of the Bar in Ukraine is possible (Kucherena,
2003).

The issues of legal and regulatory frame-
work for guarantees of attorney-client priv-
ilege in ensuring human rights during inves-
tigative (search) and covert investigative
(search) actions by the Security Service
of Ukraine have been studied by TV. Var-
folomeeva, Yu.M. Hroshevyi, M.A. Pohoretskyi,
0O.V. Kaplina, S.M. Lohinova, O.H. Yanovska,
and others. However, the dynamic changes
in the current regulatory framework make
the issue under study relevant and require fur-
ther scientific developments in this field.

The purpose of the article is a comprehen-
sive theoretical study of the guarantees of attor-
ney-client privilege in ensuring human rights
during investigative (search) and covert inves-
tigative (search) actions by the Security Ser-
vice of Ukraine.

2. Regulatory framework for the institu-
tion of attorney-client privilege

One of the important guarantees
of the attorney-client privilege in the course
of investigative (search) actions by the SSU
investigators is the prohibition of interroga-
tion of an attorney, his or her assistant, trainee,
or a person employed by the attorney, law firm,
law office, as well as a person in respect of whom
the right to practice law has been terminated
or suspended, in relation to information that
is an attorney-client privilege (Law of Ukraine
"On the Bar and Practice of Law," Article 23,
part 1, clause 2).

Currently, frequently SBU investigators
summon for questioning attorneys (defence
counsels), their assistants, trainees, persons
employed by the attorney, law firm, or law office,
and attempt to obtain information from them

that constitutes an attorney-client privilege
(Vilchyk, 2015).

This is because there is an imperfection in
the provisions of the criminal procedure legisla-
tion in force, as the CPC of Ukraine, Article 65,
part 2, provides for the list of those who cannot
be interrogated as a witness:

1) A defence counsel, representative
of the victim, civil plaintiff, civil defendant, legal
entity in respect of which the proceedings are
being conducted, legal representative of the vic-
tim, civil plaintiff in criminal proceedings — on
circumstances that they became aware of in
connection with the performance of the func-
tions of a representative or defence counsel;

2) Attorneys — on information that con-
stitutes an attorney-client privilege (Criminal
Procedure Code of Ukraine, 2012).

According to the Rules of Professional Con-
duct, Article 10, part 3, disclosure of informa-
tion constituting the attorney-client privilege is
prohibited under any circumstances, including
unlawful attempts by the inquiry, investigation
and court authorities to interrogate the attorney
about the circumstances constituting the attor-
ney-client privilege.

Following the CPC of Ukraine, Article 224,
part 8, a person has the right not to answer ques-
tions about the circumstances that are directly
prohibited by law (confession, medical confiden-
tiality, professional secrecy of a defence counsel,
secrecy of a conference room, etc.) or which
may give rise to suspicion, accusation of com-
mitting a criminal offence by him/her, his/her
close relatives or family members, as well as in
relation to officials performing covert investi-
gative (search) actions and persons who confi-
dentially cooperate with pre-trial investigation
authorities. In addition, the Criminal Procedure
Code of Ukraine, Article 47, part 3, provides
for that a defence counsel, without the consent
of the suspect or accused, has no right to disclose
information that he or she has become aware
of in connection with participation in criminal
proceedings and constitutes an attorney-cli-
ent privilege or other legally protected secret
(Criminal Procedure Code of Ukraine, 2012).

Therefore, certain inconsistencies exist
betweenthe provisionsofthe Law of Ukraine "On
the Bar and Practice of Law," Article 23, part 1,
clause 2, and the CPC of Ukraine, Article 65,
part 2, clauses 1, 2, and the Rules of Professional
Conduct, Article 10, part 3, accordingly this
leads to the impossibility of ensuring effective
mechanisms for the implementation of criminal
procedural guarantees of the attorney-client
privilege during interrogation as investigative
(search) action.

It should be noted that the investigator
and the prosecutor have the right to interro-
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gate the attorney and other persons who are
obliged to keep the attorney-client privilege
as witnesses only if the person who entrusted
the relevant information has released these
persons from the obligation to keep the privi-
lege (Law of Ukraine "On the Bar and Practice
of Law," Article 23, part 1, clause 2). According
to the Law of Ukraine “On the Bar and Practice
of Law,” Article 22, part 2, and the Rules of Pro-
fessional Conduct, Article 10, part 4, informa-
tion or documents may lose the status of attor-
ney-client privilege upon a written request
of the client (Law of Ukraine On the Bar
and Practice of Law, 2012).

The next guarantee of the attorney-cli-
ent privilege during investigative (search)
actions is the prohibition of inspection, disclo-
sure, demand or seizure of documents related
to the practice of law (Law of Ukraine "On
the Bar and Practice of Law," Article 23, part 1,
clause 4). According to the CPC of Ukraine,
Article 46, part 6, documents related to the per-
formance of defence counsel's duties are not
subject to inspection, seizure or disclosure by
the investigator, prosecutor, investigating judge
or court without his or her consent.

Thus, the regulatory framework for
the institution of attorney-client privilege dur-
ing the inspection is deficient, which in turn
leads to access of investigators and employees
of operational units to things and documents
containing information constituting an attor-
ney-client privilege (Law of Ukraine On the Bar
and Practice of Law, 2012).

According to the Law of Ukraine "On the Bar
and Practice of Law," Article 23, part 1, clause
3, investigative actions against an attorney,
which may be carried out only with the permis-
sion of the court, are performed on the ground
of a court decision made at the request
of the Prosecutor General of Ukraine, his or
her deputies, the prosecutor of the Autono-
mous Republic of Crimea, the region, the cities
of Kyiv and Sevastopol. According to T.V. Var-
folomeieva, the introduction of this provision
will help stop "...the vicious practice of conduct-
ing searches in attorneys' offices and attorneys'
homes..." (Varfolomeieva, 2012).

3. Criminal procedure guarantees
of an attorney-client privilege during investi-
gative (search) actions

With regards to the issue of search, it should
be noted that a search is a type of investigative
(search) action conducted on the basis of a rul-
ing of an investigating judge (CPC of Ukraine,
Article 234, part 2). According to the CPC
of Ukraine, Article 234, part 2, if it is neces-
sary to conduct a search, the investigator, with
the consent of the prosecutor, or the prosecutor
shall file a relevant motion with the investigat-
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ing judge that shall contain information on 1)
the name of the criminal proceedings and its reg-
istration number; 2) a brief summary of the cir-
cumstances of the criminal offence in connec-
tion with the investigation of which the motion
is filed; 3) legal classification of the criminal
offence, indicating the article (part of the arti-
cle) of the law of Ukraine on criminal liability;
4) the grounds for the search; 5) the person's
dwelling or other property or part of the person's
dwelling or other property where the search is
planned; 6) the person who owns the dwelling
or other property and the person in actual pos-
session of it; 7) things, documents or persons
to be found out. (Law of Ukraine On the Bar
and Practice of Law, 2012).

Investigating judges should pay special
attention to documents and things that may
be searched. After all, in accordance with
the Law "On the Bar and Practice of Law,"
Article 23, part 2, in case of a search or inspec-
tion of the attorney's home or other property,
premises where he or she carries out the prac-
tice of law, temporary access to the attorney's
belongings and documents, the investigating
judge or court in its decision shall specify the list
of things and documents that are planned to be
found, discovered or seized during the inves-
tigative action or application of measures to
ensure criminal proceedings.

When studying the problematic issues
of implementation of criminal procedure guar-
antees of an attorney-client privilege during
investigative (search) actions by the SSU
investigators, it should be noted that the great-
est threat to the principle of confidentiality
of the attorney's activity in pre-trial investi-
gation is the conduct of covert investigative
(search) actions by the SSU investigators,
which are related to interference with private
communication of the attorney (Pohoretskyi,
Pohoretskyi, 2016).

For example, pursuant to Article 267
of the CPC of Ukraine, a ruling of the investi-
gating judge is a ground for an action such as
an inspection of publicly inaccessible places,
housing or other property of a person. Accord-
ing to the CPC of Ukraine, Article 267, part 1,
clause 5, the purpose of such an action may be to
install technical means of audio and video con-
trol of a person.

However, such control is a type of interfer-
ence with private communication. However,
as we have already noted, it is prohibited to
interfere with private communication between
an attorney (defence counsel) and his/her cli-
ent.

In this context, we advocate the opinion
of S.L. Savytska that it is not possible to enter
the premises where the attorney carries out his/
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her practice of law, his/her home or other prop-
erty in order to install technical means of audio
and video control of a person (Savytska, 2013).
In addition, the Law of Ukraine "On the Bar
and Practice of Law," Article 23, part 1, clause
4, states that it is prohibited to inspect and seize
documents related to the practice of law. There-
fore, such entry is not allowed for the purpose
of detecting and recording these documents,
making copies of them. In other cases, provided
for by the CPC of Ukraine, Article 267, part 1,
the entry into the premises where the attorney
carries out his or her practice of law, his or her
home or other property is prohibited. Covert
entry and examination may be carried out in
order to: detect and record traces of a grave or
exceptionally grave crime, things relevant to
the pre-trial investigation; make copies or sam-
ples of these things; detect and seize samples for
examination; identify wanted persons.

4. Conclusions

To sum up, we can conclude that the crim-
inal guarantees of attorney-client privilege in
pre-trial investigation in the course of certain
investigative (search) and covert investiga-

tive (search) actions by investigators include:
inadmissibility of interrogation of the holders
oftheattorney-client privilege as witnesses; pro-
hibition of inspection of things and documents,
including those on electronic media containing
information relating to the attorney-client priv-
ilege; exercise of departmental and judicial con-
trol, as well as prosecutorial supervision over
the non-interference of pre-trial investigation
bodies in the activities of defence counsel, as
well as information and things constituting
the attorney-client privilege; determination
of the jurisdiction of the appellate court to
exercise judicial control over the observance
of the guarantees of attorney-client privilege
during the pre-trial investigation; inadmissi-
bility of rulings by the investigating judge or
court on temporary access to things and doc-
uments, containing the attorney-client priv-
ilege; mandatory involvement of represent-
atives of the bar self-government bodies in
any procedural actions against the attorney;
inadmissibility of evidence obtained in viola-
tion of the guarantees of the attorney-client
privilege.

References:

Kryminalnyi protsesualnyi kodeks Ukrainy: vid 13 kvitnia 2012 r. Ne 4651-VI [Criminal Procedure Code
of Ukraine: dated April 13, 2012 No. 4651-VI]. (2012). rada.gov.ua. Retrieved from http://zakon.rada.gov.ua/
laws/show/4651-17 (in Ukrainian).

Kucherena, A. (2003). Advokatskaia taina [ Lawyer secrecy]. Zakonnost — legality, 2, 47-50.

Pohoretskyi, M.A., Pohoretskyi, M.M. (2016). Harantii advokatskoi taiemnytsi u rishenniakh Yevropeis-
koho sudu z prav liudyny ta yikh implementatsii nyi vplyv na kryminalne protsesualne zakonodavstvo Ukrainy
i pravozastosovnu praktyku [Guarantees of attorney confidentiality in the decisions of the European Court
of Human Rights and their implementation impact on the criminal procedural legislation of Ukraine and law
enforcement practice]. Visnyk kryminalnoho sudochynstoa — Bulletin of Criminal Justice, 3, 77-87 (in Ukrainian).

Savytska, S. (2013). Deiaki kryminalno-protsesualni harantii diialnosti [Some criminal procedural guaran-
tees of activity]. Zakon y zhyzn — Law and life. 3 (255), 55-58 (in Ukrainian).

Varfolomeieva, T.V. (2012). Deiaki aspekty vprovadzhennia Zakonu «Pro advokaturu ta advokatsku diial-
nist» [Some aspects of the implementation of the Law "On the Bar and Practice of Law"]. Advokat — Lawyer, 6,
4-5 (in Ukrainian).

Vilchyk, T.B. (2015). Harantii dotrymannia pryntsypu konfidentsiinosti v advokatskii diialnosti (porivni-
alnyi analiz zakonodavstva Yevropeiskoho soiuzu ta ukrainy) [Guarantees of compliance with the principle of
confidentiality in legal practice (comparative analysis of the legislation of the European Union and Ukraine)].
Yuryst Ukrainy — Jurist of Ukraine, 3-4, 34-40 (in Ukrainian).

Zakon Ukrainy Pro advokaturu ta advokatsku diialnist: vid 5 lypnia 2012 r. Ne 5076-VI [Law of Ukraine
On the Bar and Practice of Law: dated July 5, 2012 No. 5076-V1]. (2012). rada.gov.ua. Retrieved from https://
zakon.rada.gov.ua/laws/show/5076-17#Text (in Ukrainian).

I'pueopiii /lenucenxo,

dokmop ¢inocoii ¢ zanysi 081 «Ilpaso», dokmopanm, Hayionarvna axademis enympiunix cnpas,
naowa Conom’sincvka, 1, Kuis, Yxpaina, indexc 03035, szrukraine @ukr.net

ORCID: orcid.org/0000000341328195

Muxona Ilozopeuvkuii,

Kanouoam 10puduuHux Hayk, nayxosutl cniepobimnuux, Hayrxoso-docaionui incmumym nybnivnozo
npasa, syauys I. Kipnu, 2a, Kuis, Ykpaina, indexc 03055, pognikolay@gmail.com

ORCID: orcid.org/0000-0003-2888-0911

35



12/2022
CRIMINAL PROCESS

TAPAHTII ATBOKATCBKOI TAEMHUIII B 3ABE3ITEYEHHI ITPAB JIIOJUHU
T YAC MPOBEAEHHA CIITUNX (PO3IIYKOBUX) TA HEIVIACHUX
CJITYUX (PO3UIYKOBUX) AT CJYKBOIO BE3INEKU YKPATHI

Anorarnis. Mema. MeToio cTaTTi € BeebidHe TeOpeTHUHE TOCTIIKEHHST TapaHTiil alBOKATCHKOT TaeM-
HUIli B 3a0e31eUeHHI [IPaB JIOAMHK Iijl Yac MPOBEACHHS CunX (PO3MIYKOBUX) Ta HEMJIACHUX CJIIIUMX
(posmykosux) aiii Cayx6oi0 Gesnekn Ykpainu. Pesyavmamu. Y craTti pO3KPUTO CYTHICTH rapam-
Till aZIBOKATChKOI TaeMHUIII B 3a0e3IedeHHi paB JIOAMHK I/l Yac IPOBEAEHHS CIiAuuX (PO3IIYKOBHX)
Ta HerJIaCHUX CJiguux (posurykosux) il caigunmu Coyxou Gesnekn Ykpainu., 3po0jeHo aHasi3 Hay-
KOBUX JIPKEPeJI BIZOBIZAHO /10 BUOPAHOTO TeMaTUYHOro HanpsaMy. Harosomreno, o y pasi Heo6XiaHocTi
MPOBECTH OOIIYK CJIIYMI 32 TIOTO/PKEHHSIM 3 IPOKYPOPOM abo IIPOKYPOP 3BEPTAETHCSI /10 CITIYOTO CYIT
3 BIIMOBIZIHNUM KJIOTIOTAHHSM, SIK€ TTOBUHHO MICTUTH BiZIOMOCTi TIpo: 1) HaliMeHyBaHHS KPUMiHATIBHOTO
MPOBAJUKEHHs Ta f0ro peectpaiiiiuii HoMep; 2) KOPOTKMH BUKJIaL 00CTaBUH KPUMIHAJILHOIO TPABOTIO-
PYIIEHHS, Y 3B’513KY 3 PO3CJIiTyBaHHIM SIKOTO TIO/IAETHCS KJIOMOTAHHS; 3) TPABOBY KBasTi(hiKaIlio KpuMi-
HAJILHOTO TIPABOTIOPYIIEHHS i3 3a3HAYEHHIM CTATTi (JaCTHHM CTATTi) 3aKOHY YKpalH! PO KPUMiHATIbHY
BiAIOBIAAIBHICTD; 4) TiACTaBY s OONIYKY; 5) KUTJIO Y iHIIE BOJOAIHHS 0cOOM aB0 YaCTUHY JKHUTJIa UK
IHIIOTO BOJIOAIHHS 0COOU, /e TIIAHY€EThCsI POBeIeHHs 00IIyKY; 6) 0c00Y, AKiil HAJEKUTD JKITJIO Y iHIIE
BOJIOZIIHHSL, Ta 0c00Y, y (haKTHIHOMY BOJIOIHHI sIKOi BOHO mepebyBae; 7) pedi, TokyMenTn abo oci, 1mo
[JIAHYEThCA BiAmyKkaTn. Bucnosku. 3pobieHo BUCHOBKH, 110 CePeJ| TapaHTiii aBOKaTChKOI TAEMHMIL ITiJ[
Yac MPOBEIEHHS OKPEMUX CITiUNX (PO3NIYKOBUX) Ta HETJIACHUX CJIAYNX (PO3IMYKOBHUX) [l CJIianMu
CBY €: HefonycTuMICTh TIPOBEICHHS ONUTY Cy0'€KTiB 30€PeKEeHHS aBOKATCHKOI TAEMHUIL SIK CBi-
KiB; 3a60pOHa TIPOBEICHHSA OJISILY pedell Ta JOKYMEHTIB, Y TOMY YMCJI Ha €JIeKTPOHHUX HOCISX, M0 Mic-
TATDH BIZIOMOCTI, SIKI CTOCYIOTbCSI /IBOKATCHKOI TAEMHUILI; 3[IHCHEHHS BiZIOMUYOI0 Ta Cy/[0BOrO KOHTPOJIIO,
a TaKOXX MPOKYPOPCHKOTO HATJISAY 32 HEBTPYUYAHHIM OPTaHiB J0CYZOBOTO PO3CTIAYBaHHS B AiS/IbHICTD
3aXMCHUKA, & TAKOXK MI0JI0 BIIOMOCTEHl Ta peyeil, 110 CTAHOBJATH aJIBOKATCbKY TAEMHUINO; BUSHAYCHHS
IOPUCIVKITEIO AMeJISAIIITHOI CYZI0BOI iHCTAHTI 3/TifICHEHHS Cy/I0BOTO KOHTPOJIO 32 JOTPUMAHHIM TapaH-
Till a/IBOKATCHKOI TAEMHUIII TIi/l YaC OCYZ0OBOTO PO3CIIAYyBaHHS; HEAOMYCTUMICTh OCTAHOBJIEHHS CJIi/I-
UM CYZJICIO0, CYIOM YXBaJI MIO/I0 TPOBEJICHHS TUMYACOBOTO JIOCTYILY /10 peveil i JOKYMEHTIB, 110 MiCTSATb
AJIBOKATCHKY TAEMHHUIIIO; 000B'I3KOBICTD 3aJTyUEHHST IPEACTABHUKIB OPTaHiB aJlBOKATCHKOTO CAMOBPSILY-
BaHHS 111/ Yac MPOBe/IeHHs OyAb-SIKUX TIPOIECYaIbHUX il IO/I0 aJIBOKATa; BUSHAHHS HEAONYCTUMUMHE
JIOKa3iB, OTPUMAHKX i3 TOPYILIEHHAM TapaHTiil aIBOKATCbKOT TAEMHUIILI.
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