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FULL POWERS OF THE HEAD OF A PRE-TRIAL
INVESTIGATION BODY IN THE COURSE

OF A SPECIAL TASK TO DETECT AN ORGANISED
GROUP OR CRIMINAL ORGANISATION’S CRIME

Abstract. Purpose. The purpose of the article is to study certain aspects of exercising the full powers
of the head of a pre-trial investigation body in the course of a covert investigative (search) action such as
a special task to detect criminal activities of an organised group or a criminal organisation. Results. The
article studies the particularities of exercising the full powers of the head of a pre-trial investigation body
in the course of a special task to detect criminal activities of an organised group or a criminal organisation.
The author proves the need to define a clear scope of a special task. It is emphasised that keeping reliable
information about a person secret should consist of changing (i.e., presenting in a false, incorrect form)
the person's data and the purpose of his/her infiltration into the relevant organised group or criminal
organisation, as well as covering (i.e. disguising, concealing) the true intentions, actions and deeds of this
person. Moreover, the documents that require the agent's review are drafted in such a way as to avoid their
familiarisation with information that constitutes a state secret. In the course of this task, it is important to
define the scope of a special task. On the one hand, substantive law stipulates that it is not a criminal offence
for a person who, in accordance with the law, performed a special task by participating in an organised
group or criminal organisation in order to prevent or detect their criminal activities to cause damage to
law enforcement interests, on the other hand, such a person shall be criminally liable for a crime committed
intentionally and combined with violence against the victim, or a serious crime committed intentionally
and involving the infliction of serious bodily harm to the victim or other grave or especially grave
consequences. Conclusions. It is concluded that the head of a pre-trial investigation body at the stage
of approval of the decision on a special task should study and ensure both organisational measures for
implementation (selection, training, safety and maintenance of proper professional and psychological
qualities, rehabilitation and adaptation of performers, and involvement of operational, operational
and technical service’s capabilities); material and technical support; the use of pre-identified (marked) or
bogus (imitation) means), and procedural activities that define the clear scope of a special task considering
the following factors: a) minimisation of possible damage to law enforcement interests; b) most effective
performance of the tasks of criminal proceedings; ¢) keeping reliable information about a person secret.

Key words: head of a pre-trial investigation body, covert investigative (search) actions, special task to
detect criminal activities of an organised group or a criminal organisation, scope of a special task.

dence and provide methodological assistance in
their conduct.

1. Introduction
Covert investigations are a fairly new area

of investigative activities aimed at obtaining
information about the illegal activities of indi-
viduals (groups of individuals), which results in
problems for investigative units related to their
conduct, therefore, it is the head of the pre-trial
investigation body who shall organise and plan
the tactics of covert investigative (search)
actions, take a leading role in obtaining evi-
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Although the mandatory elements of proce-
dural actions are defined by the legislator, some
of them cannot be provided for by the law due
to the uniqueness of each covert investigative
(search) action, and as a result, this leads to vio-
lations of the CPC of Ukraine, including unlaw-
ful restriction of rights and freedoms of a person
(Komarnytska, 2015, pp. 17-26).
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Therefore, conducting covert investigative
(search) actions by investigators and using
their results in criminal proceedings requires
special control by the head of the pre-trial
investigation body as a participant in criminal
proceedings responsible for: comprehensive, full
and impartial investigation of the circumstances
of the criminal proceedings and identification
of circumstances that exonerate the suspect,
the accused, as well as mitigate his or her punish-
ment (CPC of Ukraine, Article 9, part 2); organ-
isation of the pre-trial investigation, including
the legality and timeliness of its "covert” stage
(CPC of Ukraine, Article 39, part 1); taking
measures to eliminate violations of the law
in case of their admission by the investigator,
including during covert investigative (search)
actions (CPC of Ukraine, Article 39, part 2,
para. 4).

Some aspects of exercising full powers by
the head of the pre-trial investigation body in
the course of CISA have been studied in the disser-
tationsby A.S. Omelianenko "Exercise of the inves-
tigator's full powers to conduct covert investi-
gative (search) actions” (2015), Yu.V. Kolesnyk
"Investigative and covert investigative (search)
actions as forensic means of investigator's activi-
ties in pre-trial investigation" (2016), O.M. Salo
"Exercise of powers by the head of pre-trial inves-
tigation body in conducting covert investigative
(search) actions" (2018). However, the problems
of exercising the full powers of the head of a pre-
trial investigation body in the course of a special
task to detect criminal activities of an organised
group or a criminal organisation, in particular, his/
her direct participation in the organisation of such
covert investigative (search) action have not been
studied.

The purpose of the article is to study certain
aspects of exercising the full powers of the head
of a pre-trial investigation body in the course
of a covert investigative (search) action such
as a special task to detect criminal activities
of an organised group or a criminal organisation.

2. Particularities of the regulatory forma-
tion of the institution of covert investigative
(search) actions

For most European countries, procedural
actions that are similar to domestic covert inves-
tigative (search) actions have long been com-
monplace. It should be noted that at the time
of adoption of the previous CPC (1960s), cov-
ert activities were considered synonymous with
state secrets. And the term "covert" was not
familiar and acceptable to the ideology of crim-
inal procedure and was not used in the CPC
of 1960. On the contrary, the criminal proce-
dure was associated with the principle of pub-
licity and openness. The legislation of the time
did not provide for covert investigative (search)
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actions as a type of investigative action (Vil-
hushynskyi, 2014, pp. 12-15).

Moreover, the state had an effective system
of control over the individual, as well as tacit
control in the form of total monitoring (oper-
ational and investigative activities) of public
life to obtain any information, which was vir-
tually unknown to society. Search operations
in the system of proving were used only as ori-
entation information, which required further
legalisation through formal public (sometimes
understood as legal) investigative actions.

However, over time, the regulatory mecha-
nism for search operations, which had previously
been in the "shadow" of departmental instruc-
tions and orders, most of which were restricted
and unknown to citizens, was naturally reflected
in the CPC. Therefore, it took almost four dec-
ades for the amendments to Articles 65, 66, 187
of the CPC (1960) to be introduced in 2001,
according to which the records of search oper-
ations with annexes obtained in the established
manner were allowed to be recognised as sources
of evidence, and the interception of information
from communication channels was directly
granted the status of an investigative action.

The model of investigative proving that
existed in the CPC (1960), which was based
on strict regulatory mechanism for and defini-
tion of the concepts of proving and evidence,
retrospective knowledge of the circumstances
of the crime, the prosecution's monopoly on
the formation of evidence in the case, the pre-
sumption of proving as a result of any investiga-
tive action, was replaced by the model of logical
proving (Kostin, 2003, p. 9).

According to this model, proving is
of an exclusively logical nature and is carried
out only in court. The formation and verifica-
tion of factual data is an undoubtedly important
factual (informational) basis for logical proving.
Furthermore, the emphasis in procedural guar-
antees of observance of the law during covert
investigative (search) actions has been shifted
from mechanical compliance with the proce-
dural form to the institutions of judicial control
and sanctions for declaring the obtained factual
data inadmissible. For example, the ground for
conducting and/or using the results of most
covert investigative (search) actions is obtain-
ing a court order (Mirkovets, 2014).

The institution of covert investigative
(search) actions is organically integrated into
the model of logical proving, conceptually
adopted by the new CPC of Ukraine.

3. The role of the head of the pre-trial
investigation body in the preparation and con-
duct of covert investigative (search) actions

Institution of covert investigative (search)
actions has led to common cases of a criminal
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act provoked by law enforcement officers them-
selves in investigative and judicial practice.
As a rule, such provocative actions take place
among criminal offences in the field of drug traf-
ficking and corruption-related criminal offences
related to obtaining undue advantage.

As a result, the head of the pre-trial inves-
tigation body should pay special attention to
compliance with the requirements of the CPC
of Ukraine regarding the existence of grounds
for covert investigative (search) actions.

Moreover, at the procedural level, the head
of the pre-trial investigation body is only
authorised to approve the investigator's deci-
sion to conduct a covert investigative (search)
action, that is, a special task to detect criminal
activities of an organised group or a criminal
organisation (CPC of Ukraine, Article 272,
part 2).

A special task to detect criminal activities
of an organised group or criminal organisation
is a set of actions carried out in accordance with
the requirements of Article 272 of the CPC
of Ukraine involving full-time and non-regular
covert employees who are infiltrated into organ-
ised groups and criminal organisations, illegal
armed groups for a short time (tactically) under
the cover of a legend.

Pursuant to clause 1.13 of the Instruction on
the organisation of covert investigative (search)
actions and the use of their results in criminal
proceedings, the performance of a special task to
detect criminal activities of an organised group
or criminal organisation consists in the organ-
isation by the investigator and the operational
unit of the infiltration of a person authorised by
them, who performs a special task, in accord-
ance with the law, to an organised group or
criminal organisation under the cover of a leg-
end to obtain things and documents, informa-
tion about its structure, ways and methods
of its criminal activities, which are relevant to
the investigation of a crime or crimes committed
by these groups (Order of the General Prosecu-
tor's Office of Ukraine, the Ministry of Inter-
nal Affairs of Ukraine, the Security Council
of Ukraine, the Ministry of Finance of Ukraine,
the Administration of the DPS of Ukraine
and the Ministry of Justice of Ukraine On
the approval of the Instructions on the organ-
ization of undercover investigative (search)
actions and the use of their results in criminal
proceedings, 2012).

Such special task as a covert investigative
(search) action is carried out by these persons
on the ground of a relevant decision (investiga-
tor's decision agreed with the head of the pre-
trial investigation body or prosecutor's deci-
sion) with the reliable information about
the person kept secret, justification of the scope

of the special task and the use of special bogus
(imitation) means.

The purpose of this set of measures is to
obtain significant information by an undercover
officer who has been infiltrated into the crimi-
nal environment through direct communica-
tion with persons of interest and has a number
of general and special tactics.

In this regard, when approving the relevant
decision by the head of the pre-trial investiga-
tion body, the focus should be on the following:

1. Keep reliable information about the person
in secret, as well as develop an appropriate legend
for infiltrating an authorised person into an organ-
ised group or criminal organisation (legend);

2. Define and justify the scope of the special
task;

3. Determine and prove expediency of using
special bogus (imitation) means;

4. Ensure that the qualification and circum-
stances of the criminal proceedings under inves-
tigation comply with the purpose of the meas-
ure - only in respect of grave or especially grave
crimes committed by an organised group or
criminal organisation.

Generally speaking, a legend is far-fetched
information about yourself, someone who
performs secret tasks. The use of a legend as
a prerequisite for introducing a covert officer
into an organised criminal group is specified in
part 3 of Article 13 of the Law of Ukraine “On
the Organisational and Legal Basis of Combat-
ing Organised Crime” (1993).

Therefore, keeping reliable information
about a person secret should consist of chang-
ing (i.e., presenting in a false, incorrect form)
the person's data and the purpose of his/her
infiltration into the relevant organised group
or criminal organisation, as well as covering
(i.e., disguising, concealing) the true intentions,
actions and deeds of this person.

Moreover, the documents that require
the agent's review are drafted in such a way as
to avoid their familiarisation with information
that constitutes a state secret.

It is important to define the scope of a spe-
cial task. On the one hand, substantive law stip-
ulates that it is not a criminal offence for a per-
son who, in accordance with the law, performed
a special task by participating in an organised
group or criminal organisation in order to
prevent or detect their criminal activities to
cause damage to law enforcement interests, on
the other hand, such a person shall be crimi-
nally liable for a crime committed intentionally
and combined with violence against the vic-
tim, or a serious crime committed intentionally
and involving the infliction of serious bodily
harm to the victim or other grave or especially
grave consequences.
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In addition, a covert employee is not liable
for any damage or losses caused by him if his/
her actions were necessary for the execution
of the task, and the damage or losses caused by his/
her actions are reimbursed by the state budget.

Consequently, the performance of a special
task requires serious and thorough preparation,
which includes such organisational measures
as careful selection and training of a candidate,
management and control of his/her activities,
material and technical support of the agent
operation, and adaptation of the person to life in
normal conditions after its completion.

The peculiarity of organising a special task is
to ensure the integrated use of forces and means
in order to solve the tasks that determine
the use of this type of activities. Most of these
measures require preliminary preparation using
qualified methods (operative guideline, visual
observation of a person, place, thing, preventive
and search measures).

4. Conclusions

Therefore, at the stage of approval
of the decision on a special task, the head
of a pre-trial investigation body should
study and ensure both organisational meas-
ures for implementation (selection, train-
ing, safety and maintenance of proper
professional and psychological qualities,
rehabilitation and adaptation of perform-
ers, and involvement of operational, opera-
tional and technical service’s capabilities);
material and technical support; the use
of pre-identified (marked) or bogus (imi-
tation) means), and procedural activities
that define the clear scope of a special task
considering the following factors: a) mini-
misation of possible damage to law enforce-
ment interests; b) most effective perfor-
mance of the tasks of criminal proceedings;
¢) keepingreliable information about a person
secret.
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IMIOBHOBAJKEHHS KEPIBHUKA OPTAHY JOCY/1I0BOT'O
PO3CJIIYBAHHS IIT YAC BUKOHAHHS CIIEIIIAJIBHOTO 3ABJAHHS
3 PO3KPUTTA 3JIOYNHHOI AIAJIbHOCTI OPTAHI30BAHOI TPYIIA

Y1 3JI0YNHHOT OPTAHI3AIIIL

Anorauis. Mema. MeToio cTaTTi € I0CJI/PKEHHS] OKPEMUX aclleKTiB peasiisallii TOBHOBasKeHb KepiB-
HUKA OPTaHy Z0CYZ0BOTO PO3CITIAYBAHHS i/l Yac TMPOBEACHHS TaKOi HETIACHOI CJiauoi (PO3IIyKOBOI)
i1, 9K BUKOHAHHS CIIEI[Ia/IbHOTO 3aBJIaHHS 3 PO3KPUTTS 3JI0YMHHOI [IISVIBHOCTI OPraHi30BaHOl TPyIH Yn
3JI0YMHHOT opranizarii. Pesyavmamu. Jlocrijkeno ocobauBoCTI peasisaiii TOBHOBaKEHb KePiBHUKA
OpraHy JIOCy/ZI0BOTO PO3CJI/IyBaHHS ITi/[ YaC BUKOHAHHS CIEI[iaIbHOTO 3aBJAHHS 3 PO3KPUTTS 3JI0YUHHOI
JiSIBHOCTI OPraHi30BaHOI IPYIU UM 3J0YMHHOI opraHizaiii. OGrPyHTOBAHO HEOOXiJHICTD BUSHAYEHHSI
YiTKMX MeK BUKOHAHHSI CIIENiaibHOTO 3aB/antst. Harosomiero, 1o 36epekeH st B TAEMHUIL IOCTOBIPHUX
BifomMOCTEl PO 0cOOY Mae MoJAraT Yy 3MiHi (TOOTO MOAAHHI B HENIPABAMBOMY, HEIIPABUJILHOMY BUTJIS-
1i) maHux ocoOu i MeTH il IPOHMKHEHHS Y BIAMOBIAHY OpraHi3oBaHy IpyIy 4d 3JI0YMHHY OpraHisaliiio,
a TakoK y MPUKPHUTTI (TOOTO MaCKyBamHHi, TPUXOBYBAHHI) CIPaB/KHiX HaMipiB, Aiil Ta BUMHKIB Ii€T 0CO-
6u. CBOEIO YEProro JOKYMEHTH, sIKi II0TPeOYIOTh 03HANOMIIEHHS areHTa, CKJIAJaloThCsl TAKUM YMHOM, 1100
YHUKHYTH iX O3HAHOMJIEHHS 3 iH(OPMAIlI€o, 1[0 CTAHOBUTD JIep:KaBHY TAEMHUINO. Besnke 3HaueHHS
Y BUKOHAHHI BKa3aHOTO 3aBJAHHS Mac caMe BU3HAYCHHS MEX CIeIialbHOro 3aBJantsl. 3 0HOTO GOKY,
HOpPMaMU MaTepiaJibHOro TpaBa mepeadaueHo, Mo He € KPUMIHAIBHUM IIPABOIOPYIIEHHIM BUMYIICHE
3aTOIAHHA IKOAM MPABOOXOPOHIOBAHUM iHTEpecaM 0co0010, sIKa BIAMOBIAHO 0 3aKOHY BUKOHYyBaja
crierfiajibHe 3aBatHst, 0epydr y4acTh B OpraHi3oBaHiil TPy UM 3JT0YMHHIN OpraHisaliii 3 METOIO momepe/-
SKEHHST YK PO3KPUTTS iX KPUMiHATbHO-IIPOTUIIPABHOI AiSJIBHOCTI, 3 HIIOTO — Taka ocoba IijIsrae Kpumi-
HAJIbHIN BiJIMIOBIIAZTBHOCTI 32 3JI0YMH, BYUMHEHUI YMUCHO 1 TIOEIHAHWH 3 HACUJILCTBOM HAJl TIOTEPIILIINM,
ab0 TSKKHI 3JI04MH, BANHEHUET YMICHO i MOB’SI3aHUI 31 CIPUYMHEHHSIM TSZKKOTO TiJIECHOTO YITKOJIKEH-
HsT TIOTEPITIIOMY 200 HACTAHHSM IHINX TSKKUX 200 0COOJIMBO TSKKHUX HACIIAKIB. Buchosxu. 3pobie-
HO BHUCHOBOK, 1[0 KEPIBHUKOM OPTaHy JI0CY0BOTO PO3CJIiTyBaHHS Ha eTalli MOTO/KeHHS PillleHHd 10/10
BUKOHAHHSI CHENialibHOr0 3aBJaHHs MAIOTh OyTH BUBYEH] Ta 3abesneveni sk opramizamiiini 3axou pea-
nizanii (106ip, MAroTOBKa, Ge3IeKa Ta MATPUMAHHA HATCKHNX TPOPECiNHNX i MCUXOMOTIYHUX STKOCTEH,
peabiiTanis Ta aganTaifis BUKOHABIIIB, 3aIy4eHHsT MOKINBOCTEN OIIEPaTUBHOI Ta ONepaTUBHO-TEXHIYHOT
caysk0u; Matepiajibhe 1 Texuiune 3abesleuens; BAKOPUCTAHHSI 3a3a1eriap inenTudikoanux (momivye-
HuX) abo HecrpapxkHix (iMiTaiiiHux) 3aco6iB), TaK i IPoOIECYaIbHI 3 BUSHAYCHHSAM YITKUX MEK BUKO-
HaHHsI CIEIiaIbHOTO 3aBJaHHs 3 000B’I3KOBUM yPaXyBaHHAM TaKUX YMHHUKIB: ) MIHIMi3aIlii MOKJIUBOI
IIKO/IM TIPABOOXOPOHIOBAHMM iHTepecam; ) Hallb1/IbI eheKTHBHOTO BHKOHAHHS 3aBIaHb KPUMIHAIBHOTO
[POBaJIKEHHST; B) 30€PEKEHHS Y TAEMHUILI IOCTOBIPHUX BiloMOCTEH 11po 0C00Y.

KuiouoBi ci1oBa: KepiBHIK OpraHy JJ0CY0BOTO PO3CJilyBaHHs, HErVIACHI cJtitdi (PO3IIyKOBi) i, crie-
IiaJibHe 3aBAaHHs 3 PO3KPUTTS 3JIOYMHHOI [IisITbHOCTI OPraHi30BaHOi TPYNU YK 3JIOYMHHOI OpraHisartii,
MEKi CTIeTIiaTbHOTO 3aB/IaHH.
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