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INSTITUTE OF COMPENSATION FOR MORAL 
DAMAGE: INTERNATIONAL LEGAL EXPERIENCE 
AND LEGISLATIVE INNOVATIONS

Abstract. The purpose of the article is to present and analyze the conceptual review of the provisions 
of international legal experience in dealing with compensation for moral (non-property) damage in 
the context of priorities for the protection of democratic rights and freedoms of citizens. Research methods. 
Research toolset is the unity of general scientific dialectical research methods and the comparative method, 
which allow the authors to conceptually analyze the international legal experience of the development 
of the institute of compensation for moral damage. Results. The study analyzes the legal tradition 
of advanced countries to solve the issue of compensation for moral damage to citizens. The authors 
distinguish between the English, American, German, and French legal tradition of developing the institute 
of moral damage; determine relevant problems; outline promising ways to solve them. It is stated that 
most of the advanced countries of the world address compensation for moral and pecuniary damage in 
unity. It has been found that foreign law, when characterizing the institute under study, uses terms that 
are more focused on an individual and are humanized. Conclusions. The article notes that the foreign 
experience of developing the institute of compensation is important to Ukraine, which faces significant 
difficulties in building a well-managed way to compensate for moral damage. It has been established 
that in European law, the concept of “moral damage” is part of the institute of compensation for moral 
damage, which is of a civil-law nature but exists at the level of other law branches. Therefore, it can be 
considered interbranch that, in turn, leads to diversity and heterogeneity of the definition of the concept 
of “moral damage” in various regulations. The authors believe that in the context of the future evolvement 
of domestic law, the English experience, which is based on the assessment of possibilities of losing life, is 
of much interest: it is estimated the degree of reduction of the victim’s life expectancy due to harm to his 
health compared to the average life expectancy in the country. The authors have justified the expediency 
of introducing other analyzed instruments of compensation for moral damage into the Ukrainian judicial 
practice, which would not only contribute to strengthening the integrity of the European legal space but 
also significantly humanize the legal system of modern Ukraine.

Key words: moral (non-pecuniary) damage, compensation, recovery, legal institute, extent of moral 
damage, international experience, non-property nature.
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1. Introduction 
The conceptual analysis of the legal expe-

rience of modern Ukraine shows that the issue 
of compensation for moral (non-property) dam-
age at the present day is poorly regulated by 
the legislator, which significantly limits the pro-
tection and implementation of human rights 
and freedoms. In addition, it should be noted 
that the legal system is concerned about finding 
legal methods of compensation for moral dam-
age. It is driven by the emergence of new legal 
rules that regulate the activities of the relevant 
institute. Thus, guaranteeing human rights 
and freedoms effectively requires solving 
the mentioned problem. 

The purpose of the study is to present 
and analyze the conceptual review of the pro-
visions of international legal experience of deal-
ing with compensation for moral (non-prop-
erty) damage in the context of priorities for 
the protection of democratic rights and free-
doms of citizens. As a result, it is essential to 
complete some research tasks, i.e., to identify 
the specifics of the development of the insti-
tute of moral (non-property) compensation in 
the world’s major economies, determine inno-
vative directions, and outline the prospects for 
their implementation in Ukraine. The research 
toolkit is based on the unity of general scientific 
dialectical research methods and the compara-
tive method, which allow the authors to concep-
tually analyze the international legal experience 
of developing the institute of compensation for 
moral damage.

The study’s theoretical framework com-
prises scholarly contributions on the issue con-
cerned by M. Aharkov, S. Bieliatskii, V. Hliant-
sev, O. Hryshchuk, V. Dubrivnyi, O. Kuchynska, 
Ye. Machulska, Ye. Mikhno, V. Nor, V. Paliiuk, 
I. Poteruzha, P. Rabinovych, et al. At the same 
time, despite the essential academic popularity 
of the institute of compensation for moral dam-
age, the search for ways of its evolution is still 
poorly studied, especially with regard to meth-
ods for defining compensation for moral damage.

2.  Institute of compensation for moral 
damage in Ukraine and abroad

According to the Constitution of Ukraine 
and the current legislation, individuals and legal 
entities are entitled to compensation for moral 
(non-property) damage caused by the viola-
tion of their rights and freedoms and legitimate 
interests. Following Art. 23 of the Civil Code 
of Ukraine, moral damage caused to a legal 
entity involves humiliating its business reputa-
tion. It is almost the only legislative reference 
to the nature of moral damage that may be 
caused to a legal entity. The authors also note 
that under para. 3 of Art. 23 of the Civil Code 
of Ukraine, moral damage is compensated by 

money, other property, or otherwise (Civilnij 
kodeks Ukraini, 2022).

The court determines the amount 
of monetary compensation for moral dam-
age given the nature of the offense, the extent 
of physical and mental suffering, the deterio-
ration of the victim’s abilities or deprivation 
of his ability to implement them, the degree 
of guilt of the person who caused moral dam-
age, if guilt is the basis for compensation, as 
well as considering other circumstances that are 
of the essence. In assessing the amount of com-
pensation, the requirements of reasonableness 
and fairness are taken into account (Kohano-
vska, 2010, p. 144).

Modern researchers mark that moral dam-
age should be regarded as the unlawful destruc-
tion (or attempt to destroy) of human dignity, 
which triggers negative processes and states in 
the psyche. It consists of the very losses, nega-
tive consequences of a non-property nature that 
have arisen due to suffering. For instance, it 
refers to some changes in a person’s life: 1) ina-
bility to realize his habits and desires; 2) deteri-
oration of relations in the team or family; 3) loss 
of work, career opportunities; 4)  loss of trust 
of close people, potential contractual counter-
parties, etc. The mental suffering which a per-
son experiences because of encroachment on 
his personal non-property rights and benefits 
can be manifested in confusion, fear (for exam-
ple, for the afterlife of the family, career, prop-
erty), worries, disturbances, emotional anx-
iety, etc. Consequently, a person is not able to 
make the right decisions and continue keeping 
his usual lifestyle. These changes force a per-
son to make additional efforts to organize his 
life and indicate the presence of moral damage 
(Petrenko, 2019, p. 64).

In general, moral damage means non-prop-
erty loses due to moral or physical suffering 
or other adverse phenomena caused to a nat-
ural or legal person by illegal actions or omis-
sions of other persons. A legal entity may also 
be subject to non-property damage, e.g., losses 
of a non-property nature because of the deg-
radation of its business reputation, violation 
of the company name, trademark, disclosure 
of trade secrets, as well as actions aimed at low-
ering prestige or undermining confidence in its 
activities. The issue of compensation for moral 
damage resides in the infeasibility of assessing 
the amount of compensation that coincides 
with the damage caused, since it is impossible to 
determine the scope of pain and suffering expe-
rienced by a person. Thus, the court decides 
at its discretion, observing the principle of rea-
sonableness (Pushkina, 2019, p. 63).

General aspects of compensation for moral 
damage in foreign countries have some differ-
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ences and peculiarities. Thus, English law has 
no substantial difference between property 
and non-property damage in terms of the grounds 
and remuneration procedure. The American 
legal system, as it befits common law, has a simi-
lar situation. However, there is a so-called insti-
tute of torts – “privacy”, the creators of which 
regard its function as protecting the inviolability 
of a person and everything that helps the person 
to preserve himself as an individual (for exam-
ple, the violation of privacy or the right to pri-
vacy, dissemination of information besmearing 
the plaintiff, appropriation of the plaintiff’s name, 
and use of his image for profit).

In Germany, damage is divided into prop-
erty and non-property; there is a single principle 
of liability for both types of damage. At the same 
time, the German civil legislation lacks a list 
of interests protected by law in terms of the invi-
olability of a person; specially conditioned ones 
comprise causing damage to the body or health, 
deprivation of liberty, a woman’s inclination 
to cohabitation by deceit or threats. However, 
German civil law has the concept of “Person-
lichkeit” which is equivalent to “privacy” in 
American law. Interesting point is that mon-
etary compensation is not the only remedy; 
the basic principle of liability is restitution, that 
is, the return of the injured party to the posi-
tion it would have had if the offence had not 
been committed; if restitution is fully or par-
tially impossible, the damage is compensated by 
money (Kohanovska, 2010, p. 144).

The French civil legislation does not dis-
tinguish between pecuniary and non-pecuni-
ary damage as well. Thus, in defining damages, 
the French Civil Code means compensation 
for damage or loss in general, not limited only 
to monetary damage which includes the option 
of compensation for moral damage (Slipchenko, 
2014, p. 21)

As shown by the above analysis of the cur-
rent international legislation of the most pro-
gressive countries from the legal point of view, 
all regulatory systems do not contain such term 
as “moral damage”; although, there are insti-
tutions similar in essence and more developed 
than in Ukraine. Moreover, when characterizing 
these institutions, the terms are more focused 
on the concept of individual and everything 
related to him.

It is worth mentioning that in every coun-
try, compensation for moral damage has its own 
particularities that reflect the need of the state 
and society for an adequate system of legal rules 
regulating compensation for moral damage. 
Thus, the general aspects of compensation for 
moral damage are quite relevant to civil legis-
lation today, because these issues have begun 
to be implemented in practice quite recently. In 

addition, with the adoption of the current CC 
of Ukraine, the rules governing the issue under 
study are characterized by specific features 
(Reznik, 2014, p. 54).

3. Implementation of the international expe-
rience of the functioning of the institute of com-
pensation for moral (non-pecuniary) damage in 
the legal framework of Ukraine.

Researchers assert that when choosing 
the most optimal domestic model of compen-
sation (reimbursement) for moral damage to 
a person and bringing national legislation in line 
with international standards in human and civil 
rights, it is advisable to take into account the best 
practices of the advanced countries: the United 
States, England, France, Germany, New Zea-
land, the Netherlands, Canada, Switzerland, 
and Belgium. Nowadays, there is an urgent 
need to develop and adopt an individual law 
in Ukraine that would clearly define and desig-
nate the concept of moral damage and regulate 
the procedure, grounds, conditions, and mech-
anisms for compensation for moral damage to 
victims. Among other things, state support for 
victims, who are unable to obtain compensa-
tion from the accused, should be strengthened 
if compensation cannot be provided otherwise. 
Based on the international experience of effec-
tive mechanisms of compensation for moral 
damage by litigation, the above can be realized 
by creating and achieving the proper function-
ing of the State Fund for the Crime Victims’ 
Compensation and establishing a state media-
tion organization to introduce “restorative jus-
tice” (Rudenko, 2021, p. 15).

It is interesting to note that some coun-
tries encounter a so-called problem of compe-
tition of contract and tort claims. For example, 
in the United States, if a railway passenger is 
injured due to the negligence of railway employ-
ees, the company may be held liable for damage 
that is both a breach of contract and a tort. As 
a general rule, the court is not bound by any rules, 
and it can only determine whether the competi-
tion of claims in a particular case is allowed. In 
some world countries, the qualification of rela-
tions to be contractual or non-contractual signif-
icantly affects the scope of liability. 

Scientists draw attention to the fact that 
American legislation has an entirely differ-
ent judicial practice in addressing the issue 
of the extent of moral damage. The jury, which 
predominantly favors the plaintiff, decides on 
the extent of moral damage. Another way is to 
undergo a psychological examination, which 
allows the court to understand as clearly as 
possible the degree of suffering of the person 
and amount in controversy. The authors believe 
that the introduction of expertise will be very 
appropriate and based on specific facts (the 
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victim’s psychological state after mental suffer-
ing), and not only interpreted at the discretion 
of the court (Pushkina, 2019, p. 63).

In the European Union, particularly in 
the countries of Anglo-Saxon law, the extent 
of moral damage is set given the defendant's 
guilt. In addition, there are even special com-
missions for compensation for moral damage 
that calculate the appropriate amount of com-
pensation. France and Germany deal with such 
matters by analogy with previous cases but con-
sidering the specifics of the relevant case. Under 
German law, compensation for suffering must 
be fair: the general principle of benefit equaliza-
tion is taken into account. The victim should be 
restored to the state before the violation of his 
rights or interests, but he should not benefit from 
compensation for the damage caused to him. In 
France, the court satisfies claims for compensa-
tion for moral damage being guided by the plea 
of justice. This means that the judge does not 
refer to arithmetic calculations but has regard to 
the specifics of relations. It will also depend on 
the specific nature of individual cases of com-
pensation for moral damage and compensation 
that can indirectly alleviate the victim’s condi-
tion. The court considers and assesses all merits 
of a case, e.g., the genuine needs of the victim, 
the evil intent of the person who caused the dam-
age, the reasons that moved the victim to make 
claims for damages (Pushkina, 2019, p. 63).

Moreover, in France, exclusively direct dam-
ages are compensated under a contractual obli-
gation. The debtor is liable for losses that were 
foreseen or could have been foreseen at the time 
of contracting, unless the obligation was not ful-
filled due to the debtor’s intent. A non-contrac-
tual obligation comprises both direct and indi-
rect ones. However, the rigidity of the rule on 
the compensation of direct and indirect dam-
ages under tortious liability is mitigated by 
the fact that the extent of damages is ultimately 
determined by the court. From the perspective 
of German civil law, the distinction between 
contractual and non-contractual obligation to 
determine the scope of liability is irrelevant, 
since compensation for direct and indirect dam-

ages is provided both in the case of the breach 
of a contract and in the case of non-contractual 
damage (Dzery, 2010, p. 89).

In general, France, Germany and England 
recognize the possibility of applying compensa-
tion for non-pecuniary damage in the interests 
of unconscious persons (“vegetative”, comatose, 
or similar states). The German Federal Court 
of Justice emphasizes that the extent of appro-
priate compensation should be more than nom-
inal, since it should convey the losses caused to 
the victim’s individuality and human dignity 
(Stefanchuk, 2010, p. 68). At the same time, 
it seems that German law is characterized by 
a rather restrained attitude to the overall trend 
among other European states to compensate for 
non-pecuniary damage caused to “secondary” 
victims – close relatives of deceased individuals 
who have suffered significant bodily harm (Van 
Dam, 2013, p. 366).

4. Conclusions
One can state that the international expe-

rience of developing the compensation insti-
tute is of great importance to Ukraine, which 
faces significant difficulties in building a clear 
way to compensate for moral damage. In Euro-
pean law, the concept of “moral damage” is 
part of the institute of compensation for moral 
damage, which is of a civil law nature but exists 
at the level of other law branches. Therefore, 
it can be considered interbranch that, in turn, 
leads to diversity and heterogeneity of the defi-
nition of “moral damage” in various regula-
tions. The authors believe that in the context 
of the future development of domestic law, 
English experience, which is based on the assess-
ment of the possible loss of life, arises strong 
interest: it is estimated a degree of the reduction 
of the victim’s life expectancy due to harm to his 
health compared to the average life expectancy 
in the country. Consequently, it is advisable to 
introduce other analyzed instruments of com-
pensation for moral damage into the Ukrainian 
judicial practice, which would not only contrib-
ute to strengthening the integrity of the Euro-
pean legal framework but also significantly 
humanize the legal system of modern Ukraine.
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ІНСТИТУТ КОМПЕНСАЦІЇ МОРАЛЬНОЇ ШКОДИ:  
ЗАРУБІЖНИЙ ПРАВОВИЙ ДОСВІД ТА ЗАКОНОДАВЧІ ІННОВАЦІЇ

Анотація. Мета – представити та проаналізувати концептуальний зріз положень зарубіжного 
правового досвіду з проблеми відшкодування моральної (немайнової) шкоди у контексті пріорите-
тів захисту демократичних прав і свобод громадян. Методи дослідження. В основі дослідницького 
інструментарію – єдність загальнонаукових діалектичних методів дослідження та порівняльно-ком-
паративного методу, які дають змогу концептуально проаналізувати зарубіжний правовий досвід 
розвитку інституту компенсації моральної шкоди. Результати. У дослідженні проаналізовано пра-
вову традицію провідних країн з вирішення проблеми відшкодування моральної шкоди громадян. 
Виокремлено особливості англійської, американської, німецької та французької правової традиції 
розвитку інституту моральної шкоди, з’ясовано проблеми та окреслено перспективні шляхи їхнього 
вирішення. Констатовано, що у більшості провідних країн світу відшкодування моральної і матері-
альної шкоди розглядається у єдності. З’ясовано, що у зарубіжному праві при характеристиці зазна-
ченого інституту використовуються терміни, більше орієнтовані на поняття особистості та гумані-
зовані. Висновки. У дослідженні констатовано, що для України, де є значні складнощі з побудовою 
чіткого способу відшкодування моральної шкоди, велике значення має зарубіжний досвід розвитку 
інституту компенсації. Виявлено, що у європейському праві поняття «моральна шкода» входить 
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до складу інституту відшкодування моральної шкоди, що носить цивільно-правовий характер, але 
існує і на рівні інших галузей права, а тому може вважатися міжгалузевим, що, у свою чергу, при-
зводить до строкатості та неоднорідності в визначенні поняття «моральна шкода» у різних норма-
тивних актах. Виснувано думку про те, що у контексті перспектив розвитку вітчизняного права зна-
чний інтерес становить англійський досвід, в основі якого лежить оцінка перспектив втрати життя: 
приблизно розраховується, наскільки знижується тривалість життя потерпілого за рахунок шкоди 
для його здоров’я порівняно із середньою тривалістю життя в країні. Доведено, що доцільно запро-
вадити в українську судову практику й інші проаналізовані інструменти відшкодування моральної 
шкоди, що не лише сприяло б зміцненню цілісності європейського правового простору, а й суттєво 
гуманізувало б правову систему сучасної України.

Ключові слова: моральна (нематеріальна) шкода, компенсація, стягнення, правовий інститут, 
розмір моральної шкоди, зарубіжний досвід, немайновий характер.
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THE CONCEPT OF SELF-REGULATION OF 
ECONOMIC AND TRADE ACTIVITIES

Abstract. The purpose of the article is to define the concept of self-regulation of economic and trade 
activities.

Research methods. The work is based on general scientific and special methods of scientific knowledge.
Result. The author has studied theoretical principles of self-regulation of economic and trade activity, 

i.e., concept, signs, types, and means.
It is established that self-regulation of economic and trade activities is a unique, complex, and isolated 

system of rules under which the parties themselves choose and enforce conduct rules by relying on mutual 
good faith and integrity. During the analysis of the essence of “self-regulation”, the following types are 
distinguished: by the nature of interaction with the state (delegated, voluntary, and mixed), by means 
(contractual, corporate, and institutional), by consolidation forms (regulatory, organizational, and/or 
institutional).

The research marks that most European countries, such as Poland, France, Italy, Germany, and others, 
legislatively settled the activities of self-regulatory organizations and the issue of self-regulation as a whole. 
The effectiveness of the functioning of self-regulation and the activities of self-regulatory organizations 
has been proved based on the legislative practice of the European Union countries. The author has studied 
contractual self-regulation and emphasized that the parties themselves can act as a kind of “legislators”, 
but within the limits determined by law. It is specified that the contract of delivery and the sale of goods 
are means of self-regulation, because they implement the principle of free will and allow the parties to 
determine convenient rules of conduct in contractual relations.

Conclusions. It is stated that a systematic regulatory legal act which would clearly regulate 
social relations related to self-regulation as a whole has not yet been adopted. It is proposed to amend 
and/or supplement the Commercial Code of Ukraine and/or adopt the Law of Ukraine “On Trade” 
which would enshrine the term “self-regulation”, “self-regulation of economic and trade activities” 
and determine the principles of state regulation and self-regulation, as well as other issues of organization 
and implementation of economic and trade activities.

Key words: self-regulation, economic and trade activities, state self-regulation, self-regulatory 
organization, contractual self-regulation, contractual obligation.

1. Introduction
The self-regulation of economic and trade 

activity is an important aspect of state devel-
opment, given the European integration vector 
and commitments to build good governance. 
The legal support of economic and trade activ-
ities in Ukraine is far from perfect. Many issues 
are solved through self-regulatory means, 
the use of which is also poorly managed. In addi-
tion, the balance of state regulation and self-reg-
ulation deserves particular attention. There 
is still no systematic normative legal act that 
would expressly govern social relations related 
to self-regulation as a whole.

The idea that the best way to allow eco-

nomic and trade activities to function properly 
is to allow entities to create their own rules, 
which establish additional responsibility, has 
been increasingly used. It will result reduced 
state intervention and contribute to the effec-
tive development of some economic sectors. In 
this context, such concepts as regulation, self-reg-
ulation, and co-regulation of economic activity 
have become the hot-bottom issues for discus-
sion among scientists and practitioners: O. Beli-
anevych [2], O.Vinnyk [4], O. Honcharenko [5, 6], 
V. Dobrovolska [10], V. Milash [16], et al.

The purpose of the article is to define 
the concept of self-regulation of economic 
and trade activity.

© H. Babadzhanian, 2022
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2. Theoretical basis of the concept 
of self-regulation of economic and trade 
activities

The self-regulation of economic and trade 
activity is a unique, complex, and relatively sep-
arate system of rules under which the parties 
undependably choose (create, agree) conduct 
rules and adhere to them by relying on mutual 
good faith and integrity.

In general, self-regulation is a way of gov-
ernance that implies minimum state interven-
tion, and participants (at their discretion) 
determine rules for relevant activities, moni-
tor compliance with the rules, and use specific 
methods to affect violators. State regulation is 
not excluded – on the contrary, it may manifest 
itself in various forms, depending on the applied 
means of self-regulation and other approaches.

Part 1 of Art. 5 of the Commercial Code 
of Ukraine (the CC of Ukraine) establishes that 
legal economic order in Ukraine is based on 
the optimal combination of the market self-reg-
ulation of economic relations of business entities 
and state regulation of macroeconomic processes 
(Commercial Code of Ukraine, 2003). O. Gon-
charenko, in his monographic research, considers 
the concept and essence of self-regulation of eco-
nomic activity but, first of all, it is worthwhile to 
set the ratio and interaction of state regulation 
and self-regulation of economic and trade activ-
ity (Goncharenko O.M., 2019).

O. Goncharenko holds that “the state regula-
tion of economic activity uses the particularities 
of self-regulation of economic activity, its inter-
nal and external manifestations and effects – to 
achieve the public goal – ensuring legal eco-
nomic order within the state” (Goncharenko 
O.M., 2018, p. 42). It is worth agreeing with 
the above opinion because effective self-regu-
lation should maintain the progress of various 
types of economic activity, which will increase 
the confidence of civil society in the state.

V. Dobrovolska analyses state regulation 
and self-regulation from the entrepreneurship 
perspective. She believes that state regulation 
and self-regulation should not exclude each 
other, and their cohesion is one of the manifes-
tations of combined public and private interests 
in entrepreneurship and is a necessity” (Dobro-
volska V.V., 2005, p. 305).

In turn, M. Sibilov notes that the con-
cept of legal regulation and its mechanism is 
grounded on such principles as recognition 
of the exclusive state nature of legal regulation, 
that is, in practice, legal regulation is realized 
from one center, which is the state power; rec-
ognition of the internal unity of legal regula-
tion and its mechanism conditioned by unity 
of the economic basis of society, social relations 
subject to legal regulation, and the entire sys-

tem of law. The author also states that slogans in 
the totalitarian regime created obstacles even for 
promoting the idea of the probable existence, in 
addition to external, of internal legal regulation 
(self-regulation) of social relations; in fact, rec-
ognition of the legal norm is the only regulator 
of social relations (Sibilov M., 2014, p. 38-40). 
Developing the opinion, the scientist points out 
that the concept of self-regulation is inherent 
in private contractual relations, which con-
duct decentralized regulation within the scope 
of the dispositive principles of civil relations 
based on legal equality, free expression of will, 
and property independence of subjects (Sibilov 
M., 2014, p. 40).

O. Zalietov believes that “the concept 
of self-regulation, as an alternative to state 
regulation, allows minimizing public spending 
for regulating and ensuring maximum flexi-
bility to market participants and respecting 
their interests.....thus, the effective develop-
ment of the economy requires a well-devel-
oped system of interaction between the insti-
tutions of self-regulation and state regulation 
of the economy in general and the relevant 
industry, in particular, given its specifics” 
(Zaletov O.M., 2013, p. 238-239). One should 
agree with the above statement, extrapolating 
the following to the self-regulation of economic 
and trade activity: the effective development 
of economic and trade activity (hereinafter – 
“ETA”) requires a developed system of interac-
tion between the institutions of self-regulation 
and state regulation, given the specific struc-
ture of ETA, peculiarities of its implementation, 
and the legal status of subjects.

Yu. Ostapenko holds that “although self-reg-
ulation is understood as the establishment of cer-
tain rules by subjects (at their discretion), cre-
ation and control over their implementation, 
the state keeps setting the limits for actions 
of business entities” (Ostapenko Y.I., 2018 , p.9).

O. Goncharenko, in his monographic study, 
considers the concept and essence of self-regula-
tion of economic activity. Therefore, the author 
interprets the concept of self-regulation of eco-
nomic activity as an independent organization 
by economic entities (by their organizational 
associations) of relations in public production, 
manufacturing, and sale of products, the perfor-
mance of works, or provision of services of a cost 
nature, which have price determinacy, using 
elaborated and established rules in order to 
meet economic and social needs (Gonchar-
enko O.M., 2019, p.66). O. Belyanevich assures 
the following: “...self-regulation may be deemed 
to be taking of managerial decisions by an indi-
vidual entity/entities of economic (business) 
activity on its own economic activity, which is 
conducted independently and at its own risk 
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following available regulatory information (in 
the form of legal rules)” (Belyanevich O.A., 
2016, p. 40).

When analyzing the essence of “self-regu-
lation”, it is expedient to distinguish its types 
depending on specific criteria:

by the nature of interaction with the state 
(delegated, voluntary, and mixed) (Zeidel M.I., 
2011, p. 160);

by means (contractual, corporate, and insti-
tutional) (Goncharenko O.M., 2016, p.69);

according to the forms of consolidation 
(regulatory, organizational, and/or institu-
tional) (Goncharenko O.M., 2016, p.69).

Under the first criterion, each type 
of self-regulation is linked with the format 
of interaction with the state. For example, vol-
untary self-regulation allows subjects to estab-
lish rules and control their implementation 
without state intervention, while delegated one 
allows self-regulatory organizations to control 
specific sectors by delegating functions deter-
mined by law from the state.

Thus, with the help of self-regulation of eco-
nomic activity, a range of statutorily unreg-
ulated social relations can be well-arranged 
and settled, or it can be implemented relations 
that have not been fixed, proceeding from 
the principle “everything which is not forbid-
den is allowed”. The studied contributions pay 
key attention to the self-regulation of economic 
activity in general or sectors other than eco-
nomic and trade activity despite the essential 
and accessible nature of ETA to meet the eco-
nomic and social needs of citizens of Ukraine. 
However, the self-regulation of the industry 
concerned is a poorly studied problem.

The concept of economic and trade activ-
ity provided for in Article 263 of the Com-
mercial Code of Ukraine, which states that 
economic and trade activity is the activity 
carried out by business entities in the turnover 
of commodities and focused on selling industrial 
products and consumer goods, as well as sup-
porting activities that ensure their sale by pro-
viding appropriate services (Commercial Code 
of Ukraine, 2003). In other words, economic 
and trade activity is an independent, voluntary 
activity of business entities, the prime objec-
tive of which is to make a profit through buying 
and selling goods and providing services related 
to commodity turnover.

According to K. Khrimli: “... economic 
and trade activity is an independent type 
of economic activity, which has its subject com-
position, object, subject matter, and procedure 
of implementation. Economic and trade activity 
involves the sale of industrial products and con-
sumer goods and the implementation of sup-
porting activities that ensure their sale by pro-

viding appropriate services (Hrymly K.O., 2014, 
p.220). The regulation of economic and trade 
activity should be based on an organic combina-
tion of market self-regulation and public admin-
istration to keep the social focus of the economy 
using economic and legal levers.

Considering the essence of economic 
and trade activity, it is worth referring to 
the features of economic activity proposed by 
V. Shcherbyna, as follows: economic activity 
involves manufacturing products, performing 
works, providing services not only for the pri-
vate needs of a manufacturer but also of other 
persons; economic activity is carried out profes-
sionally, and the result should be achieved for 
a fee; economic activity combines both the man-
ufacturer’s private interests and public interests 
(state, society, large segments of the population, 
etc.)” (Shcherbina V.S., Pronskaya G.V., &.Vin-
nyk O.M., 2003 ).

O.M. Vinnyk discusses economic activity 
through the prism of entrepreneurial activ-
ity, noting that its objective is manufactur-
ing, the performance of works, the provision 
of services for their sale for a fee (as a product). 
Therefore, it is possible to distinguish such 
characteristics of economic activity as social 
utility, professionalism, and social orientation 
(Vinnyk O.M., 2004).

Extrapolating the general features of eco-
nomic activity to the specification of the ETA 
features, one can draw the following conclu-
sions: 1) economic and trade activity is an inde-
pendent type of economic activity, which has 
its subject composition, object, subject matter, 
and procedure of implementation; 2) during 
the implementation of ETA, it is covered pri-
vate interests of business entities, public inter-
ests of society and the state, consumer interests, 
which generates self-regulation and the need for 
its legal support.

The development of self-regulation is 
now chaotic enough. Self-regulatory organi-
zations basically exist only in some markets: 
the market of appraisers, the securities market, 
and the financial services market. However, 
even in the mentioned areas, self-regulation is 
carried out under different rules.

The current legislation does not enshrine 
the definition of the terms “self-regulation” 
and “self-regulation of economic and trade activ-
ity”. The Commercial Code of Ukraine uses 
“regulation of economic activity”, “state regu-
lation of economic activity”, “market self-regu-
lation”, etc. Therefore, it is relevant to supple-
ment the economic laws of Ukraine with modern 
approaches to maintaining economic activity in 
general and ETA, in particular. That sort of ade-
quate legal regulation can take place through 
extending the Commercial Code of Ukraine by 
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provisions on the further development of self-reg-
ulation of economic activity and self-regulation 
of economic and trade activity.

Compared to Ukraine, the vast majority 
of European states, such as Poland, France, Italy, 
Germany, and others, legislated the activities 
of self-regulatory organizations and the issue 
of self-regulation as a whole. Self-regulation 
and self-regulatory associations have taken 
their proper place and play an important role 
in controlling professional activities, entrepre-
neurship, creating activity standards for par-
ticular professions, industries, or businesses, etc. 
At the same time, their activity is transparent 
and predicted (Zaletov O.M., 2013, p. 236).

Thus, the current legislation of the Mem-
ber States of the European Union prioritizes 
the idea of the effectiveness of self-regulation. 
Directive 2006/114/EC of the European Par-
liament and of the Council of 12 December 2006 
concerning misleading and comparative adver-
tising establishes does not exclude the volun-
tary control, which Member States may encour-
age, of misleading or comparative advertising 
by self-regulatory bodies and recourse to such 
bodies is additional measure of pre-trial or 
administrative proceedings (Directive EC 
of the European Parliament and of the Coun-
cil of 12 December 2006 concerning mislead-
ing and comparative advertising, 2006). One 
can conclude that the legislative practice 
of the EU countries demonstrates the effec-
tiveness of the functioning of self-regulation 
and activities of self-regulatory organizations 
since they are treated as bodies that provide 
additional support for pre-trial or administra-
tive proceedings.

3. The importance of negotiated self-reg-
ulation to the development of economic 
and trade activities

According to part 1 Art. 263 of the Com-
mercial Code of Ukraine, economic and trade 
activity is mediated by economic contracts 
of supply, purchase and sale, lease, barter, leas-
ing, etc., contracting for delivering agricultural 
products and energy supply (Commercial Code 
of Ukraine, 2003).

A contract is a central element 
of the system of self-regulation at the doctri-
nal level, and the right of the parties to recede 
from the current legislation is one of the man-
ifestations of self-regulation in the contrac-
tual sphere. Following V. Milash, “a range 
of legal rules directly provides for the possibil-
ity of self-regulation in the specification form – 
“...unless otherwise provided in the contract” 
(Milash V., 2014, p.64-65). The choice of con-
duct rules during the contractual self-regulation 

in economic and trade relations is expressed in 
such forms as the parties’ choice of such condi-
tions as: the form of the contract, subject-mat-
ter, term, and responsibility for its violation. 
Consequently, the parties are not allowed to 
recede from the mandatory rules enshrined in 
legislative acts hereby ensuring self-regulation 
in contractual relations within relevant limits 
(Babadzhanian H.B., 2021, p. 57). A contract 
may be considered a means of self-regulation 
in economic and trade relations if the rules 
enshrined by the state “allow” the parties to be 
self-regulated, that is, establish that they have 
the right to do so (Vasilev, V.V. 2018. p. 13–14).

Thus, a contract acts as a set of legal means, 
both of a dispositive and imperative nature, 
designed to achieve an optimal outcome that 
should meet the interests of the parties to 
the contract and society.

The parties to the economic contract, enter-
ing into contractual relations, voluntarily incur 
obligations and responsibilities before counter-
parties and third parties not only for the result 
but also the entire contract performance. The 
process of concluding an economic contract, 
under specific conditions, is an opportunity for 
the parties to influence each other’s economic 
activities.

The contracts of supply and purchase 
and sale, as means of self-regulation, adhere to 
the principle of free will and allow the parties to 
outline convenient rules of conduct in the con-
tractual relationship. At the same time, the above 
contracts may be concluded both orally and in 
writing, that is also a manifestation of self-regu-
lation of the parties to the relationship.

4. Conclusions
Having analyzed the legal nature 

of self-regulation of economic and trade activity, 
the author defines it as follows: the self-regula-
tion of economic and trade activity is an inde-
pendent arrangement of behavior by economic 
entities, given their commercial interests, using 
developed and established rules to improve 
the organization and performance of economic 
and trade activity.

Nowadays, the current legislation has not 
yet enshrined the concepts of “self-regula-
tion of economic activity” and “self-regulation 
of economic and trade activity”. Therefore, 
the author considers it essential to supple-
ment modern commercial legislation or adopt 
a new, comprehensive regulatory act – the Law 
of Ukraine “On Trade” – which would fix 
the mentioned concepts and determine the prin-
ciples of state regulation and self-regulation, as 
well as the organization and performance of eco-
nomic and trade activities.
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ПОНЯТТЯ САМОРЕГУЛЮВАННЯ ГОСПОДАРСЬКО-ТОРГОВЕЛЬНОЇ 
ДІЯЛЬНОСТІ

Анотація. Мета – визначення поняття саморегулювання господарсько-торговельної діяльності.
Методи дослідження. Робота виконана на підставі загальнонаукових та спеціальних методів 

наукового пізнання.
Результати. Досліджено теоретичні засади саморегулювання господарсько-торговельної 

діяльності, зокрема поняття, ознаки, види, засоби. Встановлено, що саморегулю вання господарсько-
торговельної діяльності – це унікальна, складна та виокремлена система правил, в якій самі сторони 
обирають для саме правила поведінки та виконують їх, покладаючись на взаємну добросовісність 
та доброчесність. Під час аналізу сутності «саморегулювання» виділено такі види: за характером 
взаємодії з державою (делеговане, добровільне та змішане), за засобами (договірне, корпоративне 
та інституційне), за формами закріплення (нормативне, організаційне та/або інституційне). 

Зазначено, що переважна більшість європейських держав, таких як Польща, Франція, Італія, 
Німеччина та інші, законодавчо врегульовали діяльність саморегулівних організацій та питання 
саморегулювання в цілому. Доведена ефективність функціонування саморегулювання та діяльності 
саморегулівних організацій на базі законодавчої практики країн Європейського Союзу. Досліджене 
договірне саморегулювання, акцентовано, що сторони самі можуть виступати своєрідними «зако-
нодавцями», проте у визначених правом межах. Зазначено, що договір поставки та купівлі-продажу 
товарів є засобами саморегулювання, адже реалізують принцип свободи волі та дають змогу сторо-
нам визначити для себе зручні правила поведінки у договірних відносинах.

Висновки. Зазначено, що досі не прийнято системного нормативно-правового акта, який би чіт-
ко врегулював суспільні відносини, пов’язані із саморегулюванням загалом. Запропоновано вне-
сення змін та/або доповнень до Господарського кодексу України та/або прийняття Закону України 
«Про торгівлю», котрий закріпив би термін «саморегулювання», «саморегулювання господарсько-
торговельної діяльності», визначив би засади державного регулювання та саморегулювання та інші 
питання організації та здійснення господарсько-торговельної діяльності.

Ключові слова: саморегулювання, господарсько-торговельна діяльність, державне саморегулю-
вання, саморегулівна організація договірне саморегулювання, договірне зобов’язання.
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SUSTAINABLE DEVELOPMENT AS A VECTOR 
OF ECONOMIC AND LEGAL USE OF NATURAL 
RESOURCES

Abstract. The aim of the article is to identify and analyze the system of principles of nature management 
in the historical aspect and to clarify the role of the principle of sustainable development in this system. 
General scientific (dialectical, formal-logical, system-structural) and special methods of scientific 
cognition (comparative, historical, etc.) were used in the research. Thus, with the help of the dialectical 
method, an attempt was made to overcome disagreement through rational discussion, and, finally, to find 
the truth. Using the formal-logical method, the system of principles of nature management is formulated. 
The system-structural method is applied to determine the place of sustainable development among other 
principles. The comparative legal method of research facilitated the analysis of the norms of Ukrainian 
and international law. The historical method of research provided an opportunity to determine the genesis 
of legal regulation of nature management. Results. The basic general and special principles of the use 
of natural resources in economic activity are analyzed. Conclusions. There are general principles of nature 
management typical to all subjects of law and special principles that are specific only to the use of natural 
resources in the field of economic law. The general principles include the principle of rational use of nature, 
the origin of the right to use natural resources from the right of ownership; targeted use of natural resources; 
stability of the right of nature use, ecosystem, complex nature use, gratuitousness of general nature use.

The special principles of nature management, which are characteristic of economic entities, should 
include payment for special nature usage, limitation of nature use, licensing of nature use, ecologization 
of manufacture, striking a balance between economic and social and environmental interests.

The principle of sustainable development is a complex concept that comprises many other related 
concepts, including complexity, care, rationality, economy and efficiency of nature management; stability 
of the right to use nature; stimulating efficient nature management.

Key words: principles of nature management, sustainable development, sustainable nature 
management, economic activity, legal regulation.

1. Introduction
The principles of the use of natural resources 

in economic activity and the principles of legal 
regulation of economic relations have long 
been the subject of research by legal schol-
ars. I.I.  Karakash attributes the following to 
the general principles of natural resource man-
agement: the origin of the right to use natural 
resources from the right of ownership of natural 
objects; intended use of natural resources; ratio-
nal and effective natural resource management; 
complexity of natural resource management; 
stability of the right to use natural wealth; gra-
tuitousness of general and fee-based special use 
of natural resources; the ecosystem approach 
to the regulation of natural resource manage-

ment, and some other principles (Karakash, 
2005, p. 96). K.A. Riabets considers such prin-
ciples of the right to use natural resources: 
the origin of the right to use natural resources 
from the right to own them; intended and ratio-
nal use of natural resources; charging for special 
use of natural resources; reproduction of nat-
ural resources; limitation of natural resource 
use; licensing of natural resource use (Riabets, 
2009, p. 127). Agreeing with the above positions 
of representatives of environmental law science, 
it should be added that the mentioned princi-
ples do not cover all the peculiarities of natural 
resource use by economic entities and, there-
fore, there is a need to develop an approach from 
the economic-legal point of view.

© A. Riabtsova, 2022
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The authors of the commentary to the Com-
mercial Code of Ukraine distinguish principles 
of the right to use natural resources: 1) environ-
mental safety of natural resource management; 
2) fee-based special and gratuitous general 
natural resource management; 3) multifaceted 
nature of intended natural resource manage-
ment; 4) normative and limiting nature of nat-
ural resource management; 5) differentiation 
and plurality of legal forms of natural resource 
management; 6) complexity, care, rationality, 
economy, and efficiency of natural resource 
management; 7) payment for deterioration 
of the quality of natural resources; 8) stabil-
ity of the right to use natural resources and its 
inalienability without personal will; 9) stimula-
tion of effective natural resource management; 
10) standardization of specific natural resource 
management (Mamutov, 2004, p. 178).

To conduct a critical scientific analysis 
of the above positions, it is essential to consider 
the content of each principle of natural resource 
management, assess it properly, and develop its 
system of principles. The purpose of the article is 
to identify and analyze the system of environ-
mental management principles in the historical 
aspect and clarify the role of the principle of sus-
tainable development in it. When performing 
the study, the author has applied traditional for 
jurisprudence scientific methods of cognition, 
which are grounded on the method of materi-
alistic dialectics that allows ensuring the com-
prehensiveness of the analysis of the processes 
concerned in their historical conditionality 
and correlation.

2. General and special principles of natural 
resource management in economic activity 

The classical principle of the use of natural 
resources is the “principle of rational nature 
management”, which was studied in the legal 
literature of Ukraine in the 70s. The under-
standing of rational nature management 
changed during the development of the science 
of environmental law: at the initial stage, it was 
based on the prevention of consumer attitude to 
nature and was reduced, first of all, to economic 
and saving, scientifically proper use of natural 
forces in compliance with scientific and techni-
cal rules and norms. According to the modern 
understanding, rational nature management is 
the most effective use of natural resources during 
production and economic and other activities, 
keeping in mind the regularities of functioning 
of interdependent natural systems, maintenance 
of constant restoration, improvement, and pro-
tection of the environment. 

The principle of rational nature manage-
ment is implemented by means of environmental 
and legal requirements: setting limits on the use 
of natural resources; use of low-waste, energy, 

and resource-saving technologies; taking mea-
sures for the reproduction of renewable natural 
resources; planning the location of production 
and other economic facilities, given the ecolog-
ical capacity of the relevant territory, the con-
servation of biological and landscape diver-
sity; prevention of environmental pollution; 
use of biological, chemical, and other methods 
of improving the quality of natural resources, 
economic incentives for measures ensur-
ing the sustainable use of natural resources, 
and the introduction of other measures that 
guarantee environmentally sound nature man-
agement (Shemshuchenko, 2003, p. 327). 
Rational nature management is an indispens-
able element of sustainable development, which 
the author interprets as balanced development 
opportunities for different groups, individu-
als, humanity, and future generations. Legal 
regulation provides the concept of sustainable 
development in four dimensions: environmen-
tal, economic, social, and cultural. The term 
“sustainable development” has become popu-
lar in the Ukrainian legal terrain (in Russian 
“устойчивое развитие”, in Ukrainian “сталий 
розвиток”). The term “balanced development” 
would be more relevant. The adjective “sustain-
able” means permanence, stability, while “devel-
opment” implies inevitable changes.

The next principle of natural resource man-
agement is the origin of the right to use natural 
resources from the right of ownership, which 
refers to the dependence of natural resource 
use on the owner’s will. The most absolute 
real right under the Civil Code of Ukraine is 
the right of ownership, and the right of pos-
session and the right of use belong to the real 
rights to property of another. The competence 
of natural resource users relies on the owner’s 
right of use. 

The principle of the intended use of natu-
ral resources is common to land, mining, water, 
and forestry laws. The purpose of the use 
of a natural object is recorded in such docu-
ments as the state title act, a user contract, spe-
cial permits (licenses) for the right of the spe-
cial use of natural resources, forestry orders, or 
forest tickets. The list of objectives of the eco-
nomic use of a natural resource is clearly defined 
at the level of the relevant regulations and can 
be specified in the contract. For example, water 
bodies can be leased for fishery, cultural, ther-
apeutic, and recreational purposes; forest lands 
are provided for hunting, recreational, sports, 
tourism, and educational purposes; hunting 
lands are contracted only for hunting; produc-
tion sharing agreements stipulate the provi-
sion of subsoil plots for prospecting, explora-
tion, and mining. The use of natural resources 
by an economic entity with deviations from 
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the intended purpose is an offense and may be 
the basis for deciding to suspend or terminate 
the right to use natural resources. For example, 
in accordance with para. 6.7 of the Rules for 
the Use of Forest Values (Order of the Ministry 
of Agrarian Policy and Food of Ukraine dated 
August 14, 2012 No. 502), the termination 
of the right to use forest values under the con-
ditions of short-term temporary use of forests 
is carried out by a permanent forest user (for-
est owner) by canceling the forest ticket under 
the procedure established by law.

The principle of stability of the right to 
use natural resources implies the provision 
of natural resources on the right of ownership 
in long-term or permanent use. For example, it 
concerns long-term subsoil use up to 20 years 
(Art. 15 of the Subsoil Code), the lease term 
of the land plot is up to 50 years (Part 4 of Art. 93 
of the Land Code of Ukraine). The above does 
not exclude short-term uses of natural resources 
mentioned in natural resources laws, in particu-
lar, legislation on flora and fauna. The principle 
of stability of the right to use natural resources 
can be regarded as a separate principle or a struc-
tural element of the more general concept of sus-
tainable development, sustainable use of natural 
resources.

The principle of gratuitousness general 
and fee-based special use of natural resources 
is enshrined in the framework Law of Ukraine 
“On Environmental Protection” (Art. 38) 
and specific codes and laws. The use of natural 
resources by economic entities usually takes 
the form of special natural resource manage-
ment. For example, the fee for the subsoil use 
for geological study of subsurface resources is 
a form of implementation of economic relations 
regarding tax and non-tax revenues between 
the owner of subsoil resources represented by 
the state and the subsoil user represented by 
the business entity (Filatova, 2008, p. 6). The 
fee-based usage of natural objects implies impos-
ing the obligation to pay for the use of the rel-
evant types of natural resources on the subjects 
of special nature management. The rent for using 
subsoil for mining is widely applied in economic 
practice (Art. 252 of the Tax Code of Ukraine, 
Art. 28 of the Subsoil Code of Ukraine), taxation 
of land plots (Arts. 273, 274, 277 of the Tax Code 
of Ukraine), water bodies (Art. 255 of the Tax 
Code of Ukraine, Art. 30 of the Water Code 
of Ukraine), forest resources (Art. 256 of the Tax 
Code of Ukraine, Art. 77 of the Forest Code 
of Ukraine), NRF objects – Art. 47 of the Law 
of Ukraine “On the Natural Reserve Fund 
of Ukraine”, wildlife resources (Arts. 9, 28, 31 
of the Law of Ukraine “On the Animal World”), 
flora resources (Art. 12 of the Law of Ukraine 
“On the Plant World”), taxes and fees (manda-

tory payments) during the execution of the pro-
duction sharing agreement (Art. 25 of the Law 
of Ukraine “On Production Sharing Agree-
ments”). Payments and fees for the special 
use of natural resources flow to the national 
and local budgets and are means of increasing 
the interest of economic entities – users of nat-
ural resources – in the effective and rational use 
of natural resources, the preservation and res-
toration of the natural environment, which, in 
turn, is an element of the principle of sustain-
able development.

The principle of an ecosystem-based, inte-
grated approach to the regulation of natural 
resource management by economic entities is 
determined by the interrelations of natural pro-
cesses and the interdependence of phenomena 
that arise in the natural environment. When 
using natural objects, such as lands, there may be 
harmful effects on water bodies, flora and fauna, 
and other natural objects. The use of natural 
resources should be conducted given the objec-
tive laws of the unity of nature, the universal 
interrelations of processes and phenomena 
occurring in nature. It is necessary to shift away 
from a differentiated approach of clarifying 
a particular type of nature management and pro-
ceed to an integrated definition of the concept. 
Comprehensive contracts are used in economic 
practice when there is a need to use several 
natural resources at the same time. Most often, 
such a complex character of nature manage-
ment is based on objective natural connection 
of individual resources with the land plot where 
they are located. The most common legal basis 
for such integrated use of natural resources is 
the economic agreement, the subject of which 
should cover the activity of using not a separate 
land plot, subsoil, or water object but an integral 
natural complex. That sort of contracts may be 
concluded in the case of recreational, therapeu-
tical use of natural resources, the use of natu-
ral resources in the NRF territories and objects 
(Adam, 2019, pp. 170–171).

The principle of reproduction of natu-
ral resources covers a continuous restoration 
of natural resources, and its ignoring can lead to 
depletion or degradation of natural resources. 
The mentioned problem is the most urgent in 
special nature use by economic entities. It is 
not enough to protect and rationally use nat-
ural resources – it is necessary to carry out 
active measures for their restoration. Natural 
resource use for economic purposes has, first 
of all, economic essence but a consumer, pred-
atory approach to nature, neglect of its social 
value, ignoring environmental norms causes 
negative consequences for all subjects. It is 
essential to focus on the ecological (environ-
mental) component of economic activity on 
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the use of natural resources, which is mani-
fested in the general principle of sustainable 
development. H. D. Dzhumaheldiieva attrib-
utes the environmentalization of legislation 
on the economic use of natural resources to 
the mainstream in the revision of the existing 
paradigm of further development of legal regu-
lation (Dzhumaheldiieva, 2014, p. 178). Neglect 
of the environmental vector in all human activi-
ties (including economic activities) pose risk to 
the very future existence of mankind.

The principle of limiting environmental 
management is a manifestation of environmental 
protection and defense due to the fact that nat-
ural resources are limited and need to be used 
rationally. Natural resource limits are set by 
specially authorized bodies of the state environ-
mental department under law. Nature use limits 
are established for a certain period for each type 
of used (withdrawn) natural resources and can 
be revised given the development of technology, 
improvement of technological processes, changes 
in the need for the relevant type of resource 
and its state, as well as other factors.

The principle of environmental licensing 
is a type of state control over rational, effec-
tive, feasible nature management, which meets 
the general principle of sustainable development. 
Environmental licensing is an administrative 
relationship between the state represented by 
its designated bodies and economic entities, 
which authorizes the entities to carry out specific 
activities in the field of environmental manage-
ment by relying on their compliance with a set 
of requirements imposed by the state. A natural 
resource license (permit) is a legal form of trans-
fer by state authorities and local self-government 
bodies of the right to use a specific part of a natu-
ral object to business entities, i.e., it is a form fix-
ing the right to use natural resources. Obtaining 
a license is required when the economic entity has 
the right to the special use of a subsoil plot; forest 
fund plot; fauna objects; the right of integrated 
nature management. The license for the right to 
natural resource management is a roadmap for 
the use of the relevant natural resource. In par-
ticular, it contains data on the object and sub-
ject of the right, the purpose and methods of use 
of the natural object, terms and conditions of use, 
requirements for the rational use of the natural 
resource and ensuring its restoration, etc. 

3. Sustainable development as a basis for 
the economic-legal use of natural resources

The general and special principles of envi-
ronmental management considered above are, on 
the one hand, individual manifestations of sus-
tainable development and, at the same time, 
structural elements of the principle of sustaina-
ble development. Ukraine’s strategic aspiration 
is to shape its future based on the principles 

of sustainable development to turn European 
standards into reality and achieve leading posi-
tions in the world (Lelechenko, 2020). 

The foundation for socio-economic sus-
tainable development comprises the decisions 
of the United Nations Conference on Environ-
ment and Development (Rio de Janeiro, 1992), 
the World Summit on Sustainable Development 
(Johannesburg, 2002), and other international 
forums on environment and sustainable devel-
opment. The Rio Conference resulted in five 
documents: the Rio Declaration on Environ-
ment and Development; Agenda 21; the United 
Nations Framework Convention on Climate 
Change; the Convention on the Conservation 
of Biological Diversity; and the Declaration 
on Forests. The outcomes of the World Sum-
mit on Sustainable Development, Johannes-
burg, included two documents: the Johannes-
burg Declaration on Balanced Development; 
the Plan of Implementation (PoI). In addi-
tion, Ukraine has been a Party to the United 
Nations Framework Convention on Climate 
Change since August 11, 1997 and the Kyoto 
Protocol since February 16, 2005, the ultimate 
goal of which is to stabilize greenhouse gas 
concentrations “at a level that would prevent 
dangerous anthropogenic (human induced) 
interference with the climate system. In Sep-
tember 2015, the UN Summit on Sustainable 
Development was held in New York. It resulted 
in the document “Transforming Our World: 
the 2030 Agenda for Sustainable Develop-
ment”, which laid 17 sustainable development 
goals: end poverty, end hunger, ensure healthy 
lives, ensure inclusive and equitable quality 
education, achieve gender equality, ensure sus-
tainable management of water and sanitation for 
all, renewable energy, decent work and economic 
growth, innovation and infrastructure, reduce 
inequality, make cities and human settlements 
sustainable, ensure sustainable consumption, 
combat climate change, conserve marine ecosys-
tems, preserving terrestrial ecosystems, promote 
peace and justice, strengthen partnership for sus-
tainable development. The above list shows that 
all objectives are directly or indirectly related 
to the rational use of natural resources. The 17 
goals are represented in the Decree of the Pres-
ident of Ukraine dated September 30, 2019 
“On the 2030 Sustainable Development Goals 
of Ukraine”, which confirms that our country 
is following world trends. Sustainable develop-
ment is of global importance and is regarded as 
a human right (Ivankiv, 2020, p. 158). Although 
the legal regulation of sustainable development 
has its own peculiarities in the European, Afri-
can, Asian, and American system, what remains 
common is that sustainable development as 
a new philosophy of global, regional and local 
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development is opposed to economic growth 
which is interpreted in a narrow sense. 

The science of economic law contains inven-
tions on the need to consider the impact of sus-
tainable development on economic legislation. 
In particular, O.V. Shapovalova substantiated 
the concept of a functional-target subsystem 
for promoting sustainable development by eco-
nomic-legal means and directions of moderniza-
tion of economic legislation for its implementa-
tion and formulated a methodology for adapting 
economic legislation to the requirements of sus-
tainable development (Shapovalova, 2007). The 
concept should be applied in using natural 
resources in economic activities.

The term “sustainable development” is not 
yet widely used in legal acts and at the doctri-
nal level of economic law, although its essence 
is conveyed in other related or complex con-
cepts. For example, the general legal principle 
of justice, which is also studied at the level 
of its influence on the formation of state eco-
nomic policy (Dzhabrailov, 2019), is directly 
associated with the principle of sustainable 
development. The category of “justice” is 
multifaceted and can be discussed as a philo-
sophical, political, or legal phenomenon. The 
Constitutional Court of Ukraine interpreted 
justice as the very legal phenomenon in the case 
of imposing a milder sentence by the court 
dated 02.11.2004 No. 15-rp/2004: “Justice is 
one of the basic principles of law, is decisive 
in determining it as a regulator of social rela-
tions, one of the universal dimensions of law”. 
Extrapolating the concept of “justice” to 
the subject of economic-legal use of natural 
resources, the term “environmental justice”, 
which aims to combat environmental discrim-
ination, has appeared. Environmental justice 
consists of several components: the equal-
ity of all legal subjects in the distribution 
of environmental benefits; the correspondence 
of an environmental offense and punishment; 
the proportionality of the legislator’s goals 
and the means chosen to achieve them.

T.S. Gudima paid attention to the princi-
ple of environmental justice as a fundamental 
basis for sustainable development, in particular, 
the unequal distribution of environmental risks 
and the exercise of the human right to a sustain-
able and healthy environment (Gudima, 2018). 
The principle of sustainable development and sus-
tainable use of natural resources, which is primary 
in the legal regulation of the economic use of nat-
ural resources, includes the search for and balance 
between economic, social, and environmental fac-
tors during the economic use of natural resources. 
The economic needs for the withdrawal of the val-
ues of land, subsoil, water, etc. are in contrast with 
the need to ensure sustainable development 
and environmental protection – there is competi-
tion of public and private interest.

4. By relying on the above, the author 
draws the following conclusions:

1. There are general principles of natural 
resource management inherent in all legal subjects 
and special principles that are characteristic only 
for the economic use of natural resources. The gen-
eral principles cover the principle of rational use 
of natural resources, the derivation of the right to 
use natural resources from the right to own them; 
the intended use of natural resources; the stability 
of the right to use natural resources, an ecosystem, 
integrated use of natural resources, the gratui-
tousness of general use of natural resources.

The special principles of nature resource 
management, which are typical for economic 
entities, should include a fee-based nature 
of special nature management, limitation 
of nature management, licensing of nature man-
agement, environmentalization of material pro-
duction, striking a balance between economic, 
social, and environmental interests.

2. The principle of sustainable develop-
ment is a complex concept that comprises other 
related concepts, including complexity, care, 
rationality, economy and efficiency of environ-
mental management; stability of the right to use 
natural resources; stimulation of effective envi-
ronmental management. 
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СТАЛИЙ РОЗВИТОК ЯК ВЕКТОР ГОСПОДАРСЬКО-ПРАВОВОГО 
ВИКОРИСТАННЯ ПРИРОДНИХ РЕСУРСІВ

Анотація. Метою статті є виявлення та аналіз системи принципів природокористування в істо-
ричному аспекті та з’ясування ролі принципу сталого розвитку в цій системі. При виконанні дослі-
дження було використано загальнонаукові (діалектичний, формально-логічний, системно-струк-
турний тощо) і спеціальні методи наукового пізнання (порівняльний, історичний та ін.) Так, за 
допомогою діалектичного методу була зроблена спроба подолання незгоди через раціональну дис-
кусію і, зрештою, відшукати істину. За допомогою формально-логічного методу сформульовано сис-
тему принципів природокористування. Системно-структурний метод застосовано для з’ясування 
місця сталого розвитку серед інших принципів. Порівняльно-правовий метод дослідження викорис-
тано для аналізу норм українського та міжнародного законодавства. Історичний метод дослідження 
надав можливість визначити генезис правового регулювання природокористування. Результати. 
Проаналізовано основні загальні та спеціальні принципи використання природних ресурсів у гос-
подарській діяльності. Висновки. Існують загальні принципи природокористування, притаманні 
всім суб’єктам права, і спеціальні принципи, що характерні тільки для використання природних 
ресурсів у сфері господарювання. До загальних принципів належать принцип раціонального при-
родокористування, похідність права користування природними ресурсами від права власності на 
них; цільового використання природних ресурсів; стабільності права природокористування, еко-
системного, комплексного природокористування, безоплатність загального природокористування.

До спеціальних принципів природокористування, які характерні для суб’єктів господарювання, 
слід відносити платність спеціального природокористування, лімітування природокористування, 
ліцензування природокористування, екологізацію матеріального виробництва, дотримання балан-
су між економічним, соціальним та екологічним інтересом.

Принцип сталого розвитку є комплексним поняттям, що включає в себе низку інших спорід-
нених понять, зокрема комплексність, дбайливість, раціональність, ощадливість та ефективність 
здійснення природокористування; стабільність права природокористування; стимулювання ефек-
тивного природокористування. 

Ключові слова: принципи природокористування, сталий розвиток, стале природокористуван-
ня, господарська діяльність, правове регулювання.
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PLACE AND SIGNIFICANCE OF ILO REGULATORY 
DOCUMENTS IN THE SYSTEM OF LABOUR LAW 
SOURCES OF UKRAINE

Abstract. Purpose. The purpose of the article is to establish the place and significance of regulatory 
documents of the International Labour Organisation in the system of labour law sources of Ukraine. 
Results. The article, based on the analysis of scientific views and provisions of current international law, 
proves the importance and necessity of regulatory activity by the International Labour Organisation. 
It is stated that the problem of action and application of sources of international labour law in the legal 
system of Ukraine is only part of another larger problem – the ratio of international and domestic 
law. The author emphasized that a special procedure for the denunciation of conventions has been 
established. Any State may denounce the ratified Convention after the expiration of ten years from 
the date it enters into force in that State. If a State does not exercise its right of denunciation within 
one year after the end of the ten-year period, it shall remain bound by this Convention for a further 
period of ten years. Conclusions. It is concluded that the recommendations of the International Labour 
Organisation differ from other recommendatory acts. In particular, in accordance with para. 6 of Art. 
19 of the Constitution of the International Labour Organisation, each of undertakes that it will, within 
a period of one year at the moment of its adoption at the General Conference of the International Labour 
Organisation, bring the Recommendation before the competent authority or authorities. A Member 
of the International Labour Organisation shall inform the Director-General of the measures taken in 
accordance with this obligation. At the request of the Governing Body of the International Labour 
Organisation, the State is obliged to submit reports on the position of the law and practice in their 
country in regard to the matters of recommendation. Therefore, without binding the Member States 
of the International Labour Organisation to comply with the Labour standards contained in these 
recommendations, they do, however, provide for actions that contribute to the impact of these rules 
on national law. Legal specificities of conventions and recommendations of the International Labour 
Organisation are reflected in the procedure for implementation of their provisions in domestic labour 
law. However, the problem of action and application of sources of international labour law in the legal 
system of Ukraine is only part of another larger problem – the ratio of international and domestic law, 
which requires further substantive research in this area.

Key words: international legal act, conventions, recommendations, International Labour 
Organisation.

1. Introduction
Each sovereign State creates its own sys-

tem of legislation with its own forms of law. 
This system has a limited scope and operates 
only within the territory of the State. How-
ever, it is not independent of the forms of law 
that exist outside its territory. Interstate coop-
eration, as a result of joint legal settlement, is 
reflected and sometimes has a significant impact 
on national legislation. The sources of interna-
tional labour law are numerous international 
legal instruments that are the result of coop-

eration between States and include interna-
tional labour standards. Taking into account 
the general theory of international labour law 
and the theory of classification, the sources 
of international labour law can be classi-
fied according to different criteria. However, 
an important place in the system of relevant 
sources is given to the regulations of the Inter-
national Labour Organisation (ILO).

Some problematic issues related to deter-
mining the nature and content of the labour law 
sources are considered in the scientific works 

© S. Lukash, 2022
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by: M.Y.  Baru, V.S.  Venediktov, R.Z.  Livshyts, 
A.M.  Lushnikova, V.I.   Prokopenko, 
O.I.  Protsevskyi, K.L. Tomashewskyi, and many 
others. However, despite the considerable num-
ber of scientific achievements, the issue of deter-
mining the place and significance of interna-
tional regulations in the system of labour law 
sources is poorly studied, in particular, this 
applies to acts issued by the ILO.

For the above reason, the purpose of the arti-
cle is to establish the place and significance 
of regulatory documents of the International 
Labour Organisation in the system of labour 
law sources of Ukraine.

2. Specificities of international regulations
Starting the research, it should be noted 

that international regulations are generally 
designed to promote a better understanding 
of the object of study. In particular, the follow-
ing types of sources of international labour law 
can be distinguished by the following criteria.

Depending on the legal force, there are:
1. Contractual international legal instru-

ments. These include international treaties 
concluded by States with a view to establishing 
international organisations dealing with labour 
issues, and international treaties governing 
fully or in part the issues of labour and labour 
relations;

2. Non-contractual international legal doc-
uments.

Specificities of the first group of sources 
are that they constitute legal obligations for 
Member States, usually enshrine certain means 
of international control over the implemen-
tation of these obligations and provide for 
a form of liability for non-compliance. Sources 
of the second group are not legally binding 
and therefore do not have any legal effects for 
the Member States. They contain declarative, 
recommendatory provisions, arising from their 
very designations (most documents of this kind 
are called declarations or recommendations).

The constituent documents of international 
organisations, involved fully or partially in solv-
ing labour issues, are multilateral international 
agreements. This is primarily the Constitution 
of the International Labour Organisation, as 
well as certain provisions of the UN Charter 
and the constituent documents of some other 
international universal and regional organisa-
tions. For example, Art. 1 of the ILO Constitu-
tion of 1919 declares that the purpose and objec-
tives of the International Labour Organisation 
are set out in the preamble to the Constitution 
and in the Philadelphia Declaration on the Pur-
poses and Objectives of the ILO of May 10, 
1944, as a supplement to the Statute. The pro-
gram provisions of the ILO Constitution are not 
only a "political directive" for the Organisation 

and its members, according to British lawyer, 
who at one time held the position of Direc-
tor General of the ILO, C.W. Jenks (Jenks, 
1958, p. 299), but also represent the established 
legal obligations of members States of the Inter-
national Labour Organisation.

Therefore, ILO conventions have a special 
place among the sources of international Labour 
law. They are international treaties subject to 
ratification by ILO Member States with subse-
quent implementation in the laws and practices 
of those countries. According to the definition 
of the Vienna Convention on the Law of Trea-
ties between States and International Organi-
sations or between Organisations of March 21, 
1986, a treaty means an international agreement 
governed by international law and concluded 
in written form: between one or more States 
and one or more international organisations; or 
between international organisations, whether 
that agreement is embodied in a single instru-
ment or in two or more related instruments 
and whatever its particular designation. Accord-
ing to Art. 5 of the Convention, the Convention 
applies to any treaty between one or more States 
and one or more international organisations 
which is the constituent instrument of an inter-
national organisation and to any treaty adopted 
within an international organisation. The ILO 
Constitution defines some of the legal specifi-
cities of conventions enabling their more effec-
tive implementation in the legal systems of ILO 
Member States. The conventions are adopted 
by a qualified majority (two-thirds) of the del-
egates at the session of the ILO General Con-
ference. Since the ILO structure implements 
the principle of tripartism, such a voting pro-
cedure ensures a balance of interests between 
employees’ and employers' representatives. The 
convention is then signed by the Director-Gen-
eral of the ILO. The Convention twelve months 
after the date on which the ratifications of two 
or three Members have been registered with 
the Director-General. Each adopted convention 
is sent to all ILO Member States to decide on its 
ratification. However, even before ratification, 
ILO Member States acquire some obligations 
under the conventions on the basis of their mem-
bership. Each State is obliged to bring the con-
vention before the competent State authori-
ties within one year of its adoption at the ILO 
General Conference to decide whether to give 
it the force of law or to take other measures. 
The ILO Member State shall inform the Direc-
tor-General of the measures taken in accord-
ance with this obligation. Even if the competent 
authorities do not agree to ratification, the State 
is obliged to submit reports on the status of its 
law and practice on non-ratified conventions 
at the request of the ILO Governing Body, indi-
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cating the measures taken by the State authori-
ties to bring the convention into force.

3. Legislative activity of the International 
Labour Organisation

The implementation of conventions is facil-
itated by a control mechanism. Each State that 
has ratified the convention is obliged to submit 
annual reports on the measures taken to effec-
tively implement the convention. In addition, 
the State should send such reports to the repre-
sentative organisations of workers and employ-
ers of their country, which, as noted in the liter-
ature, favourably distinguishes the ILO control 
mechanism from other control mechanisms in 
the field of international human rights protection 
(Kolosov, 2016, p. 79). Article 24 of the ILO Con-
stitution gives these organisations the right to 
submit submissions to the International Labour 
Office if the ILO Member State has not properly 
ensured the implementation of the Convention 
to which it is a party. There are other methods 
of monitoring the implementation of interna-
tional conventions (Kopylev, 1980).

A special procedure for denunciation of con-
ventions has been established. Any State may 
denounce the ratified Convention after the expi-
ration of ten years from the date on which it 
enters into force in that State. If a State does 
not exercise its right of denunciation within one 
year after the end of the ten-year period, it shall 
remain bound by this Convention for a further 
period of ten years.

It should be noted that ILO law-making 
activities always focus on the issues of the legal 
validity of conventions. The main question is 
whether the convention adopted by the ILO 
is a multilateral international agreement that 
binds States before or regardless of its ratifica-
tion, or whether it becomes binding only after 
its ratification and only for those States that 
have ratified it. Even during the establishment 
of the ILO, proposals were made for manda-
tory ratification of adopted conventions by ILO 
Member States (Lukashuk, 1966, p. 21). In 1930, 
in his book The International Labour Organi-
sation, J. Sel argued that the ILO Convention 
was not an international treaty but an "inter-
national law enacted by an international legis-
lature," that is, he recognized the conventions 
as supranational acts of direct action in respect 
of ILO Member States (Ametistov, 1982, p.49).

This issue is particularly important in con-
nection with the adoption of the ILO Decla-
ration on Fundamental Principles and Rights 
at Work and its Follow-up on 18 June 1998. 
The Declaration states that all Members, even 
if they have not ratified the Conventions on 
Fundamental Rights, have an obligation arising 
from the very fact of membership in the Organ-
isation to respect, to promote and to realize, 

in good faith and in accordance with the Con-
stitution, the principles concerning the fun-
damental rights which are the subject of those 
Conventions, namely: freedom of association 
and the effective recognition of the right to 
collective bargaining; the elimination of all 
forms of forced or compulsory labour; the effec-
tive abolition of child labour; and the elimi-
nation of discrimination in respect of employ-
ment and occupation. Thus, notwithstanding 
the consent of the Member State to be bound 
by the convention, it is obliged to comply with 
the provisions of the conventions concerning 
fundamental rights and principles in the field 
of labour. It should be noted here that this con-
tradicts the Soviet theory of international law. 
For example, G.I. Tunkin argues that the har-
monisation of the freedoms of States to recog-
nise treaty provisions as provisions of inter-
national law consists of individual actions 
of States (signing a treaty, ratification, depos-
iting instruments of ratification or ratification 
notification), without which a treaty adopted 
by an international organisation cannot become 
legally binding (Tunkin, 1979, p. 88).

The question arises regarding the legal 
nature of the Declaration under consideration. 
First, this type of document is not provided 
for in the ILO Constitution, which means that 
the ILO, in adopting the Declaration, went 
beyond its competence established by the Con-
stitution. Second, in the practice of interna-
tional law, declarations are usually resolutions 
of international organisations that are policy 
statements. Meanwhile, the Declaration under 
study establishes very specific obligations for 
States. Therefore, the Declaration on Funda-
mental Principles and Rights at Work should be 
referred to as the sources of so-called "soft law", 
which do not contain firm obligations of States 
to implement their provisions but give only 
a general statement of which State are obliged 
to comply (Lukashuk, 1996, p. 112).

The ILO's law-making process is charac-
terised by the adoption of recommendations. 
The relevant procedure is largely identical to 
the procedure for adopting conventions. Rec-
ommendations are adopted on the same list 
of issues as the conventions, accompanying 
them, detailing their provisions, offering a wider 
range of rights and a higher level of guaran-
tees. However, the question of the legal nature 
of these acts is still unresolved. The problem 
is whether to consider ILO recommendations 
as a source of international labour law. There 
is a wide variety of opinions: from complete 
non-recognition of recommendations as a source 
of international law (it is believed that in most 
cases recommendations are acts of international 
law application by international organisations) 
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(Lukashuk, 1966, p. 124) to recognition of rec-
ommendations as such. The most reasonable, 
in our opinion, is the perspective of S.O. Iva-
nov, who considers the recommendations as 
ancillary sources of international law, which, 
although do not establish the will of States in 
the agreement, but help in law application (Iva-
nov, 1964, p. 107; Bilous, 2017). The recommen-
dations are to serve as a standard, model pro-
vision in the preparation of national provisions 
in the field of labour regulation, without being 
mandatory for the State (Kiselev, 1995, p. 85; 
Pohrebniak, 2015).

4. Conclusions
To sum up, it should be stated that 

the recommendations of the International 
Labour Organisation differ from other recom-
mendatory acts. In particular, in accordance 
with para. 6 of Art. 19 of the Constitution 
of the International Labour Organisation, each 
of undertakes that it will, within a period of one 
year at the moment of its adoption at the Gen-
eral Conference of the International Labour 
Organisation, bring the Recommendation 
before the competent authority or authori-

ties. A Member of the International Labour 
Organisation shall inform the Director-Gen-
eral of the measures taken in accordance with 
this obligation. At the request of the Govern-
ing Body of the International Labour Organ-
isation, the State is obliged to submit reports 
on the position of the law and practice in their 
country in regard to the matters of recommen-
dation. Therefore, without binding the Mem-
ber States of the International Labour Organ-
isation to comply with the Labour standards 
contained in these recommendations, they do, 
however, provide for actions that contribute to 
the impact of these rules on national law. 

Thus, the legal specificities of conven-
tions and recommendations of the Interna-
tional Labour Organisation are reflected in 
the procedure for implementation of their 
provisions in domestic Labour law. However, 
the problem of action and application of sources 
of international labour law in the legal system 
of Ukraine is only part of another larger prob-
lem – the ratio of international and domestic 
law, which requires further substantive research 
in this area.
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МІСЦЕ ТА ЗНАЧЕННЯ НОРМАТИВНИХ ДОКУМЕНТІВ МОП У СИСТЕМІ 
ДЖЕРЕЛ ТРУДОВОГО ПРАВА УКРАЇНИ

Анотація. Мета. Мета статті – встановити місце та значення нормативних докумен-
тів Міжнародної організації праці в системі джерел трудового права України. Результати.  
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У статті, спираючись на аналіз наукових поглядів вчених та норм чинного міжнародного зако-
нодавства, обґрунтована важливість та необхідність здійснення нормотворчої діяльності Міжна-
родною організацією праці. Констатовано, що проблема дії й застосування джерел міжнародного 
трудового права в правовій системі України є лише частиною іншої більшої проблеми – спів-
відношення міжнародного й внутрішньодержавного права. Наголошено, що встановлено осо-
бливий порядок денонсації конвенцій. Будь-яка держава може денонсувати ратифіковану кон-
венцію після закінчення 10 років з моменту набуття нею законної сили в цій держави. Якщо 
держава протягом року після закінчення десятилітнього періоду не скористається своїм правом 
на денонсацію, то вона залишається пов’язаною цією конвенцією ще на 10 років. Висновки. Зро-
блено висновок, що рекомендації Міжнародної організації праці відрізняються від інших актів 
рекомендаційного характеру. Зокрема, відповідно до п. 6 ст. 19 Статуту Міжнародної організації 
праці кожна держава зобов’язана представити рекомендацію компетентним державним органам 
протягом року з моменту її прийняття на Генеральній конференції Міжнародної організації пра-
ці. Держава-член Міжнародної організації праці зобов’язана інформувати Генерального дирек-
тора про заходи, вжиті відповідно до зазначеного зобов’язання. Держава зобов’язана за запитом 
Адміністративної ради Міжнародної організації праці представляти доповіді про стан свого пра-
ва й практики стосовно питань рекомендації. Таким чином, не накладаючи на держави-члени 
Міжнародної організації праці обов’язку щодо виконання норм про працю, що містяться в цих 
рекомендаціях, вони, проте, передбачають вчинення дій, що сприяють впливу цих норм на наці-
ональне право. Юридичні особливості конвенцій і рекомендацій Міжнародної організації праці 
відображаються на порядку реалізації їхніх положень у вітчизняному трудовому праві. Однак 
проблема дії й застосування джерел міжнародного трудового права в правовій системі України 
є лише частиною іншої більшої проблеми – співвідношення міжнародного й внутрішньодержав-
ного права, яка потребує проведення подальших змістовних досліджень у даному напрямку.

Ключові слова: міжнародний нормативно-правовий акт, конвенції, рекомендації, Міжнарод-
на організація праці.
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THEORETICAL AND METHODOLOGICAL 
APPROACHES TO DEFINING CONCEPTS 
OF THE LABOUR LAW SYSTEM

Abstract. Purpose. The purpose of the article is to generalise theoretical and methodological approaches 
to defining concepts of the labour law system. Results. The article, by relying on the literature review, 
reveals the essence, content and meaning of concepts in the system of labour law. It is argued that the system 
of labour law consists of a large number of elements, which are both specific (inherent in the labour law 
only) and general (typical for almost all branches of the system of national law of Ukraine). The author 
proved that the main purpose of the structure of the labour law system is to ensure effective and efficient 
functioning of the regulatory-educational and protection mechanisms of the given branch of law. It is found 
that the constituent part of the concepts of the labour law system is sub-concepts, which also represent unity 
and commonality of a certain number of uniform legal provisions within a given concept. Sub-concepts, unlike 
concepts, do not possess the holistic subject-matter detachment and have no specific methods and principles 
of regulation. The labour collective, without any doubt, is the basis of activity of any enterprise, because 
the efficiency of activity of the whole organisation depends on its coordinated work. Collective labour law 
is the name of the block of legal provisions of the labour law, which regulates relations between the labour 
collective and the employer (or authorised body) of the enterprise, organisation, institution. Conclusions. 
Therefore, we consider it possible to define the structure of the labour law system as an internal structure 
of this system, which is determined by the order of placement and the nature of links between its structural 
elements, chains. The system of labour law consists of a large number of elements, which are both specific 
(inherent in the labour law only) and general (typical for almost all branches of the system of national law 
of Ukraine). In our opinion, the main purpose of the structure of the labour law system is to ensure effective 
and efficient functioning of the regulatory-educational and protection mechanisms of the given branch of law. 

Key words: legal concept, labour law, functions, individual labour law, collective law. 

1. Introduction
The fact that labour law is an important 

branch in the system of national law of Ukraine 
is uncontroversial. Its main role is to regulate 
the conduct of people in the process of their 
work by means of provisions. At the same 
time, they (provisions) should also protect 
the employee's legal rights and interests, pro-
vide an enabling environment for work, etc. 
Implementation of these tasks is impossible 
without the effective structure of the system 
of labour law of Ukraine. It should be noted 
that the most characteristic structural parts 
of the labour law system are concepts. Thus, 
their study is relevant and requires further con-
sideration by both domestic and foreign scien-
tists. In general, the structure of the labour law 
system is the internal organisation of the law 
branch, objectively determined, manifested in 

unity, coordination and distribution of legal 
provisions by concepts and other branch phe-
nomena, structural formations (Chanysheva, 
Bolotina, 1999, p. 35). Therefore, the struc-
ture of the labour law system is presented in 
the form of its construction, which is first of all 
the composition, set of components, parts of this 
legal entity. The literature review traditionally 
reveals that the concepts are an important ele-
ment of the structure of the law system. 

The labour law structures have been regarded 
by scientists such as A.M. Kolodii, H.I. Chany-
sheva, N.B. Bolotina, Y.Y. Ivchuk, O.V. Zaichuk, 
A.P.  Zayets, V.S. Zhuravskyi, O.L. Kopylenko, 
A.M. Kolodii, V.V. Kopieichykov, S.L. Lysen-
kov, V.M. Syrykh, et al. However, the scientists 
have emphasised that the concepts are the main 
structural parts of the labour law system. At 
the same time, the majority of scientists have 

© L. Mohilevskyi, 2022
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quite a superficial approach to the definition 
of the range and content of these concepts.

Consequently, the purpose of the article is 
to generalise theoretical and methodological 
approaches to defining concepts of the labour 
law system.

2. Determination of the specificities 
of the concept of labour law.

According to S.S. Alekseev, the concept 
of law is a separate group of legal provisions that 
regulate social relations of a particular kind. As 
examples, the author underlined the concept 
of property rights in civil law, the concept of lia-
bility of officials in administrative law, the con-
cept of election law and the provisions regulat-
ing the status of a deputy in the constitutional 
law. The author argued that the concepts can 
be branch-related and inter-branch (complex) 
(Alekseev, Arkhipov, Ignatenko, 2004, 305). As 
for labour law concepts, they cover a set of legal 
provisions, smaller than the branch, and differ 
from each other in the subject of regulation, i.e., 
the peculiarities of certain types of social rela-
tions or individual parties (elements) of a par-
ticular kind of public relations (Ivchuk, 2004, 
pp. 25-26). In Y.Y. Ivchuk’s opinion, labour law 
concepts are objectively formed structural sub-
divisions, designed, within the subject-matter 
of the branch of law, to regulate with the nec-
essary detail a separate kind of social-labour 
relations or a separate element (side) of com-
plex single labour law relationship (Ivchuk, 
2004, p. 68). The author argues that specificities 
of the labour law concepts include: 

1. The nature and specificities of the concept 
of labour law can be get straight on the basis 
of the fact that it is a unity of legal provisions, 
which in turn is an element of the next struc-
tural unit - the subbranch of labour law. Labour 
law concepts are aimed at regulating a certain 
sector, part of labour and associated relations. 
Each concept of labour law is a relatively sepa-
rate "block", "assembly" of labour law.

2. The following three features act as 
the legal criterion for defining a particular set 
of legal provisions in a specific concept of labour 
law: a) the legal unity of legal provisions. As 
an integral formation, the concept of labour law 
is characterised by the unity of content, which 
is expressed in general provisions, legal prin-
ciples or a combination of legal notions used, 
unity of legal regime of regulated social-labour 
relations; b) the full regulatory mechanism for 
a certain combination of labour and associated 
relations; c) definition of the provisions form-
ing the legal concept in chapters, sections, parts 
and other structural elements of legal regula-
tions, which are intended to regulate labour 
and closely associated relations.

3. The features that identify the concept 
of labour law as an independent subdivi-
sion of the branch system are determined by 
the decision-making functions of a particular 
legal concept, its role in the integral, relatively 
completed regulating of social and labour rela-
tions. With regard to regulatory properties, each 
concept of labour law provides an independent 
regulatory effect on a certain area of labour 
and associated relations. This is the main char-
acteristic that represents the unity of labour law 
provisions in its concept.

4. The concept of labour law is distinguished 
by a certain internal organisation of the regula-
tory material covered by it. "Outside," in relations 
with other subdivisions of the labour law branch, 
the legal concept is a system-integral, indivisi-
ble formation, a single legal unity. However, this 
integrity, indivisibility exists because certain legal 
provisions are connected not only with the homo-
geneity of the actual content, intellectual-voli-
tional, legal unity, but also with certain internal 
organisation. In other words, the concept of labour 
law has its own structure. Its structure is charac-
terised by: a) the existence of a set of "equal" reg-
ulatory provisions; b) certain legal differences in 
provisions. Therefore, they are linked in a single 
complex that comprehensively affect this sector 
of social and labour relations; c) combination of all 
provisions with the stable legal relations, which 
are expressed in the general provisions, and most 
importantly in the legal structure. The last of these 
features is decisive. 

5. Labour law concepts receive an external, 
special consolidation in the system of labour leg-
islation. Sometimes the legal concept is fixed in 
a separate legal regulation (Ivchuk, 2003, p. 84). 

To sum up, the concepts are the main struc-
tural elements of the labour law system, because 
they are, first, more precise, specific and uniform 
in their subject matter of regulation, and sec-
ond, they are logically completed and relatively 
independent subsystems of the labour law sys-
tem, that allows them to make certain structural 
and substantive changes without affecting other 
components of the system of the legal branch 
under investigation.

The important point of grouping into con-
cepts is that: 

– uniform provisions are grouped according 
to the subject-matter and methods of regulatory 
mechanism, which contributes to a clearer defi-
nition of the main areas of the regulatory impact 
of labour law;

– more substantive and operative regulation 
of labour relations is provided; 

– the internal integrity and autonomy 
of the labour law system is ensured. 

The constituent part of the concepts 
of the labour law system is sub-concepts, which 
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also represent unity and commonality of a cer-
tain number of uniform legal provisions within 
a given concept. Sub-concepts, unlike concepts, 
do not possess the intended subject separa-
tion, and have no specific regulatory methods 
and principles.

Moreover, according to N.B. Bolotina, 
the structure of the system of labour law 
of Ukraine, except the above-mentioned one, 
has the form of three parts, in particular: gen-
eral provisions, individual labour law, collective 
labour law, since labour law provisions regulat-
ing collective labour relations are united in a rel-
atively separate part of labour law — collective 
labour law (Bolotina, 2003, p. 587). The gen-
eral provisions contain the provisions defining 
the subject-matter, scope, functions of labour 
law, principles of legal regulatory framework, 
unity and differentiation, subjects of labour law, 
their legal status (Bolotina, Chanysheva, 2000). 

3. Definition of labour law functions 
Traditionally, the legal literature distin-

guishes the following basic functions of labour 
law:

– Regulatory. The regulatory function 
of labour law is aimed at the regulation of social 
relations in the field of labour and at ensuring 
their purposeful and most expedient devel-
opment. This function is fulfilled by defining 
specific trends of people’s conduct, realisation 
of their labour rights and duties (Mykhailov, 
2007). The regulatory function of labour law 
is the main one, because it regulates the legal 
conduct of the parties of labour legal relations. 
Due to the positive influence on the conduct 
of participants of the mentioned legal relations, 
this function is called to promote the increase 
of labour productivity, production efficiency, 
strengthening of labour discipline and improve-
ment of working conditions and living condi-
tions of workers; 

– Social. The mentioned function of labour 
law is reflected in the provisions concern-
ing employment, freedom of labour and other 
labour constitutional rights, in the provisions 
concerning safe working conditions, labour 
protection, limitation of working time, meas-
ures of labour, payment and compensation, 
etc. (Kiselev, 1996, p. 123). A striking mani-
festation of the social function is a set of legal 
measures for pregnant women and women 
who have children of a certain age. In addi-
tion to the prohibition of their dismissal on 
the initiative of the employer, there is a duty to 
employ them in cases of complete liquidation 
of the enterprise, institutions, organisations, 
and in cases of their dismissal after the termi-
nation of the fixed-term employment contract. 
During the period of employment, average 
wages are kept. 

– Protective. The existence of this func-
tion is conditioned by the need to protect 
public relations that form the subject-mat-
ter of the given branch of law. In protecting 
these relations, labour law prohibits actions 
that interfere with their normal appearance 
and functioning, providing for them legal lia-
bility. We advocate the perspective of P.D. Pyl-
ypenko that the essence of the protective 
function of labour law is a generic category. 
The protective function of labour law is that 
labour law creates equal opportunities for citi-
zens to realise their ability to work, establish-
ing uniform provisions on working conditions 
at enterprises of different forms of ownership. 
By limiting the degree of operation and fixing 
the minimum level of guarantees of wages, rest, 
social security, etc., the labour law guarantees 
the person the opportunity to feel themselves 
as a full-fledged citizen of the State (Pylypenko, 
1999, p. 76). Therefore, the protective function 
is important in terms of protection of the rights 
and legitimate interests of both hired work-
ers and employers, ensuring the proper level 
of legality of occurrence, leakage, change and/
or termination of their relations with respect to 
the use of hired labour; 

– Production. The production function 
of labour law is a function of protection of inter-
ests of owners-entrepreneurs, i.e. employers. 
Labour law, despite its social nature, cannot but 
protect the interests of the second party in labour 
relations, because otherwise it will either enter 
into conflict with other laws or the employers 
themselves will have to ignore labour legislation 
and seek other legal ways to use labour outside 
of those laws, provided by this legislation. The 
production function of labour law is also aimed 
at protecting property rights of employers, their 
interests as property owners (Pylypenko, 2007). 
Thus, the mentioned function of labour law pro-
motes the protection of rights of the parties to 
labour relations directly in the process of pro-
duction. It contributes to normal and continu-
ous work of the entire organisation. 

– Educational. The status of a person in 
the workplace is significantly determined by 
his/her mental abilities, though physical abili-
ties are an important component of the labour 
force. It is due to thinking, consciousness, men-
tal abilities that a person plays an active role 
in social production (Prokopenko, 2000). This 
function is designed to ensure that employees 
are disciplined when they perform their func-
tions. It should be noted that this function is 
not unique to labour law, and it is characteris-
tic for almost all branches of law in the system 
of national law of Ukraine. 

The next part in the structure of the labour 
law system, according to the above-men-
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tioned position of N.B. Bolotina, is an individ-
ual labour law. It is based on individual legal 
labour relations, which in turn are voluntary, 
free, bilateral, continuous, regulated by labour 
law relations, which arise between individual 
employee and employer as a result of the right 
to work and conclusion of the employment 
contract (Bolotina, 2003, p. 3). Individual 
labour law includes, for example, individ-
ual rights of employed workers to pay wages 
and to implement labour protection standards 
and employer rights to perform work and care-
ful treatment of materials. It includes such legal 
concepts as: a labour contract; labour stand-
ards; labour remuneration; working hours; rest 
time; health care of employees at production; 
labour discipline; evaluation of labour results 
and certification of employees; vocational train-
ing and advanced training of employees; disci-
plinary responsibility of employees; material 
responsibility of the parties to the labour con-
tract (Bolotina, Chanysheva, 2000). Therefore, 
individual labour law consists of such structural 
groups, which are aimed at regulating relations 
of the individual employee with the employer. 
However, it should be noted that in modern 
conditions individual labour legal relations can-

not exist without collective agreements, as for 
all employers the provision of collective agree-
ments is obligatory. 

The labour collective, without any doubt, is 
the basis of activity of any enterprise, because 
the efficiency of activity of the entire organisa-
tion depends on its coordinated work. Collec-
tive labour law designates the block of labour 
law provisions, which regulates relations 
between the labour collective and the employer 
(or authorised body) of the enterprise, organisa-
tion, institution. 

4. Conclusions
Thus, we consider it possible to define 

the structure of the labour law system as an inter-
nal structure of this system, which is deter-
mined by the order of placement and the nature 
of links between its structural elements, chains. 
The system of labour law consists of a large num-
ber of elements, which are both specific (specific 
to the labour law only) and general (typical for 
almost all branches of the system of national 
law of Ukraine). In our opinion, the main pur-
pose of the structure of the labour law system 
is to ensure effective and efficient functioning 
of the regulatory-educational and protection 
mechanisms of the given branch of law.
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Анотація. Мета. Метою статті є узагальнення теоретико-методологічних підходів до визна-
чення інститутів системи трудового права. Результати. У статті, спираючись на аналіз наукових 
поглядів вчених, розкрито сутність, зміст та значення інститутів в системі трудового права. Аргу-
ментовано, що система трудового права складається з великої кількості елементів, які є як специ-
фічними (властивими лише для галузі трудового права), так і загальними (характерні майже для 
всіх галузей системи національного права України). Доведено, що головною метою структури сис-
теми трудового права є забезпечення ефективного та дієвого функціонування регулятивно-вихов-
ного та охоронного механізмів даної правової галузі. З’ясовано, що складовою частиною інститу-
тів системи трудового права є підінститути, які також являють собою єдність та спільність певної 
кількості однорідних правових норм у межах того чи іншого інституту. Підінститути, на відміну 
від інститутів, не володіють цільною предметною відособленістю і не мають специфічних прийомів 
і принципів регулювання. Трудовий колектив, беззаперечно, є основою діяльності будь-якого під-
приємства, адже від його злагодженої роботи залежить ефективність діяльності всієї організації. 
Колективне трудове право – найменування блоку правових норм галузі трудового права, що регу-
лює взаємовідносини між трудовим колективом та роботодавцем (або уповноваженим ним орга-
ном) підприємства, організації, установи. Висновки. Таким чином, вважаємо можливим визначити 
структуру системи трудового права як внутрішню будову даної системи, що визначається порядком 
розміщення та характером зв’язків між її структурними елементами, ланками. Система трудового 
права складається з великої кількості елементів, які є як специфічними (властивими лише для галу-
зі трудового права), так і загальними (характерні майже для всіх галузей системи національного 
права України). Головною метою структури системи трудового права, на нашу думку, є забезпечен-
ня ефективного та дієвого функціонування регулятивно-виховного та охоронного механізмів даної 
галузі права.
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ADMINISTRATIVE AND LEGAL FRAMEWORK 
FOR PREVENTION AND COUNTERACTION OF 
DISCRIMINATION BY DISTRICT POLICE OFFICERS 

Abstract. Purpose. The purpose of the article is to clarify and thoroughly reveal the specificities 
of the administrative and legal regulatory mechanism for prevention and counteraction of discrimination 
by district police officers. Results. The article elaborates on the specificities of the administrative and legal 
regulatory mechanism for prevention and counteraction of discrimination by district police officers. Persons 
with disabilities are found to be one of the most vulnerable segments of the population and are subject to 
a wide range of discrimination forms. In view of this, the provisions of the Convention on the Rights 
of Persons with Disabilities, the Law of Ukraine “On Fundamentals of Social Protection of Persons with 
Disabilities in Ukraine” and a number of other legal regulations are being implemented at the legislative 
level. The focus should be on recent introduction of evaluation methodologies for ensuring the rights 
of persons with disabilities by all central executive authorities that guarantees an increase in the quality 
and efficiency of implementing the relevant State anti-discrimination policy of Ukraine. Conclusions. 
The study makes proposals on five clusters of legal regulations, among which a general cluster provides 
for the framework for the exercise of powers by public authorities against discriminatory acts; reveals 
the specificities of implementing basic administrative and legal relations between public institutions, 
the population, etc.; a competence cluster provides for the powers of executive authorities and individual 
officials regarding the implementation of State anti-discrimination policy; human rights cluster concerns 
administrative and legal regulations, organizational and steering documents of the Human Rights 
Commissioner of the Verkhovna Rada; a sectoral cluster enshrines guidelines to ensure the principle 
of non-discrimination in the implementation and protection of specific groups of citizens; an expert-
analytical cluster represents the organization of anti-discrimination and gender-based legal examination 
of draft laws and other materials provided for in the legislation in force. 

Key words: administrative and legal regulations, anti-discrimination examination, discrimination, 
district police officers, National Police, human and civil rights and freedoms.  

1. Introduction
The authorized actors implement measures 

to prevent and combat discrimination within 
the framework of the relevant public policy 
of Ukraine, considering their specific compe-
tence. This legal relationship is regulated by 
a certain general and specific frame of anti-dis-
crimination legislation, which should be care-
fully considered and grouped into clusters in 
the context of administrative law.

What is needed now is a thorough exposition 
of the issue from the perspective of performance 
of the police and district police officers. Indeed, 
in specific areas, these officials play an exclusive 
role in the organization of observance of the prin-
ciple of non-discrimination and the protection 
of the rights and freedoms of a particular cat-

egory of citizens at the local level, when other 
public institutions are not provided with the nec-
essary administrative coercion means and other 
similar legal instruments. 

The purpose of the article is to clar-
ify and thoroughly reveal the specificities 
of the administrative and legal regulatory mech-
anism for prevention and counteraction of dis-
crimination by district police officers. 

2. Administrative and legal regulations 
defining the basic powers of the central 
and local executive authorities to guarantee 
the principle of non-discrimination 

The first cluster is general, represented 
by a number of legal regulations, such as 
the Law of Ukraine On the Principles of Pre-
vention and Counteraction of Discrimination in 

© O. Baschuk, 2022
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Ukraine, On Ensuring Equal Rights and Oppor-
tunities for Women and Men, On Education, On 
the Fundamentals of Social Protection of Per-
sons with Disabilities in Ukraine, Fundamentals 
of Health Care Legislation of Ukraine, Labour 
Code of Ukraine, etc. These documents provide 
for the framework for the exercise of powers by 
public authorities against discriminatory acts 
at different levels of the public and State life; out-
lines the foundations and specificities of imple-
menting basic administrative and legal relations 
between public institutions, the population, 
and representatives of civil society, etc.

The second cluster is a competence one 
that consists of administrative and legal 
regulations, which provide for the powers 
of executive authorities and individual officials 
regarding the implementation of State anti-dis-
crimination policy. Such documents have been 
analysed in the context of the system and pow-
ers of the actors authorised to combat discrimi-
nation, so to make the logic of the text more vis-
ible and consistent, we will only present their 
list, which is not exhaustive. Initially, these 
instruments are: 

1) Authorized officials appointed by 
the Cabinet of Ministers: Regulations on 
the Government Plenipotentiary on Gender 
Policy, approved by Resolution 390 of the Cab-
inet of Ministers of 7 June 2017, Regulations on 
the Government Commissioner for the Rights 
of Persons with Disabilities, approved by Res-
olution 125 of 21 February 2017, Regulations 
on the Education Ombudsman, approved by 
Resolution 491 of the Cabinet of Ministers of  
06 June 2018; 

2) Central executive authorities: Regulations 
on the Ministry of Internal Affairs of Ukraine, 
approved by Resolution 878 of the Cabinet 
of Ministers of 28 October 2015, Regulations 
on the Ministry of Justice of Ukraine, approved 
by Resolution 228 of the Cabinet of Ministers 
of Ukraine on 02 July 2014, Regulations on 
the Ministry of Reintegration of the Temporar-
ily Occupied Territories, approved by Resolu-
tion 376 of the Cabinet of Ministers of Ukraine 
on 08 June 2016, Regulations on the Ministry 
of Social Policy of Ukraine, approved by Reso-
lution 423 of the Cabinet of Ministers of 17 June 
2015, Regulations on the State Labour Ser-
vice of Ukraine, approved by Resolution 96 
of the Cabinet of Ministers of 11 February 
2015, Regulations on State Service of Ukraine 
for Ethnopolitics and Freedom of Conscience, 
approved by Resolution 812 of the Cabinet 
of Ministers of 21 August 2019. 

The third one, human rights cluster, 
concerns administrative and legal regula-
tions, organizational and steering documents 
of the Human Rights Commissioner of the Verk-

hovna Rada, having a significant and continuous 
positive impact on all the structural elements 
of the human rights machinery in the coun-
try, on the law-making and law application by 
the public authorities, and promote a sustainable 
social environment in accordance with the gen-
eral requirements of the principles of non-dis-
crimination. The key areas of implementation 
of the official’s orders are: the organization 
of the work of his/her secretariat and structural 
units; the work of the advisory and coordinating 
councils by the areas of activity; establishment 
of working groups by areas of activity; regula-
tions on the organization and monitoring visits 
by areas of activity (Official site of the Com-
missioner for Human Rights of the Verkhovna 
Rada of Ukraine ‘ombudsman.gov.ua’).

The focus should be on the Regulations for 
Organizing and Conducting Monitoring Vis-
its on Observance of the Rights of the Child 
and the Family by Public Authorities, Local 
Self-Government Bodies, Enterprises, Insti-
tutions, Organizations Regardless of Owner-
ship, approved by Order 83.15/19 of the Com-
missioner of the Verkhovna Rada of Ukraine 
for Human Rights of 05 September 2019 
(Order of the Commissioner of the Verk-
hovna Rada of Ukraine for Human Rights On 
Approval of the Regulations for Organizing 
and Conducting Monitoring Visits on Obser-
vance of the Rights of the Child and the Family 
by Public Authorities, Local Self-Government 
Bodies, Enterprises, Institutions, Organizations 
Regardless of Ownership, 2019). 

Considering that the Commissioner 
of the Verkhovna Rada of Ukraine for Human 
Rights, the structural units of his/her secre-
tariat and regional offices have not only mon-
itoring and information-analytical functions 
but also specific supervisory, administrative 
and jurisdictional powers, the Procedure for 
Carrying Out Proceedings of the Commis-
sioner for Human Rights of the Verkhovna 
Rada of Ukraine, approved by Order 18/02-13 
of the Commissioner of the Verkhovna Rada 
for Human Rights of 12 August 2013, Proce-
dure for Registration of Materials on Admin-
istrative Offenses, approved by Order 3/02-15 
of the Commissioner of the Verkhovna Rada 
for Human Rights of 16 February 2015 have 
entered into force (Order of the Commissioner 
of the Verkhovna Rada of Ukraine for Human 
Rights On Approval of the Procedure for Car-
rying Out Proceedings of the Commissioner 
for Human Rights of the Verkhovna Rada 
of Ukraine, 2013). Specifically, these meas-
ures provide for the preparation of reports on 
misconduct, governed by articles 18839, 18840 
and 2123 of the Code of Administrative Offences. 
When a person commits more than one separate 
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offence, records are drawn up for each offence 
(Order of the Commissioner for Human Rights 
of the Verkhovna Rada of Ukraine on the Pro-
cedure for Registration of Materials on Admin-
istrative Offenses, 2015). 

3. Legal regulations guaranteeing the prin-
ciple of non-discrimination in the implemen-
tation and protection of specific groups 
of citizens 

The fourth one, sectoral cluster, comprises 
a set of administrative and legal regulations 
that provide guidelines to ensure the principle 
of non-discrimination in the implementation 
and protection of specific groups of citizens. 
Certain areas of State anti-discrimination pol-
icy in Ukraine have a clearly defined specialty, 
due to steady trends towards the implementa-
tion of international law in domestic legisla-
tions. This includes ensuring gender equality, 
particularly in the security and defence sectors. 
(Volobuieva, Viatkina, Hanaba, Honcharenko, 
Hushchyn, Zhukovska, et al., 2021, р. 16), there-
fore, a significant regulatory framework deals 
with this issue. Article 12 of the Law of Ukraine 
“On Ensuring Equal Rights and Opportunities 
for Women and Men” stipulates that the execu-
tive authorities and local self-government bod-
ies within their competence (Law of Ukraine 
On Ensuring Equal Rights and Opportunities 
for Women and Men, 2005):

1) ensure equal rights and opportuni-
ties for women and men, prevent and combat 
gender-based violence; implement national 
and regional programmes to ensure equal rights 
and opportunities for women and men; preven-
tion and counteraction of gender-based violence; 

2) create conditions for combining profes-
sional and family responsibilities by women 
and men; provide accessible social and house-
hold services; carry out educational activities 
on gender equality, prevention and counterac-
tion of gender-based violence; 

3) cooperate with voluntary associations 
and foreign non-governmental organizations 
to ensure equal rights and opportunities for 
women and men and to prevent and combat 
gender-based violence; submit proposals for 
improving legislation on gender equality, pre-
vention and counteraction of gender-based 
violence; collect and disseminate information 
on gender-based violence; as well as general 
and specialized victim support services; 

4) participate in the training of specialists in 
the realization of equal rights and opportunities 
for women and men, in the prevention and com-
bating of gender-based violence; promote scien-
tific developments in the field of gender research; 
observe the principle of equal rights and oppor-
tunities for women and men in their activities; 
take positive action. 

These legislative requirements are speci-
fied in certain methodological materials, such 
as the Methodological Recommendations on 
introducing provisions, aimed at ensuring equal 
rights and opportunities for women and men 
in labour relations, into collective agreements 
and contracts, approved by Order 56 of the Min-
istry of Social Policy of Ukraine of 29 Janu-
ary 2020, in order to ensure gender equality 
in the workplace by respecting the principle 
of non-discrimination, aimed at resolving con-
flicts caused by inappropriate acts or omissions. 

The logical follow-up to the document 
under consideration are the Methodological 
Recommendations on Identification of Cases 
of Gender Discrimination and the Mechanism 
of Legal Aid, approved by Order 33 of the Min-
istry of Justice of 12 March 2019, aimed at iden-
tifying cases of gender-based discrimination 
and determining a legal aid scheme, in particu-
lar free legal aid (Order of the Ministry of Jus-
tice of Ukraine On Approval of Methodological 
Recommendations on Identification of Cases 
of Gender Discrimination and the Mechanism 
of Legal Aid, 2019). At the same time, the Meth-
odological Recommendations on Gender Audits 
by Enterprises, Institutions and Organiza-
tions, approved by Order 448 of the Ministry 
of Social Policy of 09 August 2021, specify that 
the purpose of such an audit may be to eval-
uate the state of gender equality ensured by 
legal persons, to identify problems, to deter-
mine ways of reducing inequalities, to analyse 
changes in this field, as well as raising awareness 
of employees on the application of an integrated 
gender approach in their activities. 

Persons with disabilities are one 
of the most vulnerable segments of the pop-
ulation and are constantly subjected to var-
ious forms of discrimination. In view of this, 
the provisions of the Convention on the Rights 
of Persons with Disabilities, the Law of Ukraine 
“On Fundamentals of Social Protection of Per-
sons with Disabilities in Ukraine” and a num-
ber of other legal regulations are being imple-
mented at the legislative level. The focus should 
be on recent introduction of evaluation meth-
odologies for ensuring the rights of persons 
with disabilities by all central executive author-
ities that guarantees an increase in the quality 
and efficiency of implementing the relevant 
State anti-discrimination policy of Ukraine.

For example, the Methods for evaluating 
the work on ensuring the rights of persons with 
disabilities in the Ministry of Justice of Ukraine, 
its territorial bodies, enterprises, institutions 
and organizations within the scope of its man-
agement, approved by Order 1646/5 of the Min-
istry of Justice of 29 May 2018, outlines that 
the evaluation shall be carried out by the heads 
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of structural subdivisions, territorial bodies, 
enterprises, institutions and organizations 
of the Ministry by submitting written answers 
to the questions, which have been compiled 
in the form of tests on 11 incendiary issues. A 
structural unit is considered to be one in which 
the rights of this category of persons are not 
fully protected if, on the basis of an evaluation, 
the overall evaluation is less than the required 
minimum score (Order of the Ministry of Jus-
tice of Ukraine On approval of the Methodology 
for evaluating the work on ensuring the rights 
of persons with disabilities in the Ministry 
of Justice of Ukraine, its territorial bodies, 
enterprises, institutions and organizations 
within the scope of its management, 2018). Sim-
ilar documents are available in all other minis-
tries, such as the Working Group on evaluating 
the work on ensuring the rights of persons with 
disabilities in the Ministry of Internal Affairs 
and central executive bodies, whose activities 
are directed and coordinated by the Cabinet 
of Ministers of Ukraine through the Minis-
ter of Internal Affairs of Ukraine, approved by 
Order 294 of the Ministry of Internal Affairs 
of Ukraine of 11 April 2018 (Order of the Min-
istry of Internal Affairs of Ukraine On approval 
of the Methodology for evaluating the work on 
ensuring the rights of persons with disabilities 
in the Ministry of Internal Affairs of Ukraine 
and central executive bodies, whose activities 
are directed and coordinated by the Cabinet 
of Ministers of Ukraine through the Minister 
of Internal Affairs of Ukraine, 2018). 

The fifth cluster, expert-analytical clus-
ter, represents constitutes an important part 
of the procedural component of the National 
legal mechanism for prevention and counter-
action of discrimination in Ukraine in the con-
text of implementing administrative and legal 
relations in the field under consideration, reg-
ulated by a set of legal instruments providing 
the proper organization of the examination 
of draft laws and other materials provided for in 
the legislation in force by authorized actors.  

According to the Law of Ukraine “On Fun-
damentals of Prevention and Counteraction 
of Discrimination in Ukraine”, anti-discrim-
ination examination is analysis of draft laws, 

on the results of which an opinion is given on 
their conformity with the principle of non-dis-
crimination. In order to identify provisions 
with the signs of discrimination in the draft 
laws, the examination is carried out. Its results 
are subject to mandatory review when a deci-
sion is taken to issue (adopt) the document. 
Draft laws of Ukraine, acts of the President 
of Ukraine, and legal regulations drawn up 
by executive authorities, oblast and Kyiv city 
State administrations are subject to manda-
tory review (Law of Ukraine On Principles 
of Prevention and Counteraction of Discrim-
ination in Ukraine, 2012). The procedure for 
this examination is specified in the Procedure 
for an anti-discrimination examination of draft 
laws by the executive authorities, approved 
by Resolution 61 of the Cabinet of Ministers 
of Ukraine of 30 January 2013.

4. Conclusions
To sum up, domestic administrative legisla-

tion in the field of prevention and counteraction 
of discrimination implies five clusters of legal 
regulations:

1)  General cluster provides for the frame-
work for the exercise of powers by public 
authorities against discriminatory acts at dif-
ferent levels of public and State life; outlines 
the specificities of implementing basic adminis-
trative and legal relations between public insti-
tutions, the population, etc; 

2) Competence cluster provides for 
the powers of executive authorities and indi-
vidual officials regarding the implementation 
of State anti-discrimination policy; 

3) Human rights cluster concerns admin-
istrative and legal regulations, organizational 
and steering documents of the Human Rights 
Commissioner of the Verkhovna Rada;

4) Sectoral cluster enshrines guidelines to 
ensure the principle of non-discrimination in 
the implementation and protection of specific 
groups of citizens on certain discriminatory 
grounds;

5) Expert-analytical cluster represents 
the organization of anti-discrimination 
and gender-based legal examination of draft 
laws and other materials provided for in the leg-
islation in force. 
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АДМІНІСТРАТИВНО-ПРАВОВЕ ПІДГРУНТЯ ЗАПОБІГАННЯ  
ТА ПРОТИДІЇ ДИСКРИМІНАЦІЇ ДІЛЬНИЧНИМИ ОФІЦЕРАМИ ПОЛІЦІЇ

Анотація. Мета. Метою статті є з’ясування та ґрунтовне розкриття особливостей адміні-
стративно-правового регулювання запобігання та протидії проявів дискримінації дільничними 
офіцерами поліції. Результати. У статті детально розкрито особливості адміністративно-право-
вого регулювання запобігання та протидії проявів дискримінації дільничними офіцерами поліції. 
З’ясовано, що особи з інвалідністю є однією з найбільш незахищених верств населення, що постійно 
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піддаються різноманітним проявам дискримінації. З огляду на це на законодавчому рівні реалізу-
ються у практичну площину положення Конвенції про права осіб з інвалідністю, Закону України 
«Про основи соціальної захищеності осіб з інвалідністю в Україні», низки інших нормативно-пра-
вових актів. На особливу увагу заслуговує впровадження останніми роками методик оцінювання 
роботи із забезпечення прав осіб з інвалідністю всіма центральними органами виконавчої влади, 
що гарантує підвищення якості та ефективності реалізації відповідного спрямування державної 
антидискримінаційної політики України. Висновки. Запроновано п’ять блоків відповідних норма-
тивно-правових актів, де загальний блок визначає основи реалізації владних повноважень публіч-
ними органами у сфері боротьби з дискримінаційними проявами, розкриває особливості здійснен-
ня базових адміністративно-правових відносин між публічними інституціями, населенням тощо; 
компетентнісний блок – визначає повноваження органів виконавчої влади, окремих посадових осіб 
у сфері реалізації державної антидискримінаційної політики; правозахисний блок – стосується 
адміністративно-правових актів та організаційно-розпорядчих документів Уповноваженого Верхо-
вної Ради України з прав людини; галузевий блок – закріплює керівні приписи щодо забезпечення 
принципу недискримінації у сфері реалізації та захисту окремих груп громадян; експертно-аналі-
тичний блок – репрезентує забезпечення організації здійснення антидискримінаційної та ґендерно-
правової експертизи проектів нормативно-правових актів, інших матеріалів, передбачених чинним 
законодавством.

Ключові слова: адміністративно-правові акти, антидискримінаційна експертиза, дискриміна-
ція, дільничні офіцери поліції, Національна поліція України, права і свободи людини та громадя-
нина. 
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TERMS OF TAX CREDIT FORMATION:  
GENESIS AND PROBLEMS OF TODAY

Abstract. The purpose of the article is to study the problematic issues of a regulatory and legal nature 
related to the formation of value added tax credit, in particular, the formation of terms of attributing 
the relevant amounts of tax to its composition, their regulation and compliance with the realities of today 
from the legal point of view. Research methods. The work was carried out based on the general scientific 
and special methods of scientific cognition. Results. The possibility of attributing the corresponding 
amounts of value added tax to the composition of tax credit, both in the current and subsequent tax 
periods, affects both the reduction of tax payment liabilities and the possibility of receiving a budget 
refund. Thus, the property benefit of obtaining the right to tax credit (especially on the actually paid value 
added tax in the price of goods /services) is obvious. At the same time, the introduction of a reduction in 
stocks from 01.01.2022 (up to 365 days), during which a taxpayer has the right to attribute value added 
tax amounts to composition of tax credit, leads to the violation of the balance of relations between tax 
legal entities. Conclusions. The performed analysis of the provisions of normative legal acts regulating 
the procedure for the formation of value added tax credit, including determining the terms for attributing 
the relevant amounts of tax to its composition, made it possible to identify urgent legal issues. These 
issues are related to the reduction of the terms for the tax credit formation from the beginning of 2022, 
which in some way affects the possibility of attributing the relevant tax amounts to its composition based 
on registered tax invoices, in particular, on those actually registered on the basis of the entry into force 
of a court decision. In addition, the article made scientifically based conclusions on the identified issues 
and proposed possible solutions.

Key words: value added tax, VAT electronic administration system, system of automatic monitoring 
the criteria of risk level assessment, tax credit, tax invoice, Unified Register of Tax Invoices.

1. Introduction
The main legal issue of the tax sphere 

is mainly determining and effective ensur-
ing the limits of freedom and the necessity in 
the behavior of tax entities through relevant 
legal, legislative norms, the protection of own-
ership rights of individual payers and public 
interests that are implemented in the financial 
and tax activities of the state.

The main normative legal act regulating 
the general principles of rights and obligations 
(limits of obligatory/ possible behavior) of tax 
entities (taxpayers and regulating bodies), includ-
ing the administration of value added tax in 
Ukraine (determining tax liabilities and the for-
mation of tax credit), is the Tax Code of Ukraine 
(Tax Code of Ukraine, 2010) (hereinafter – 
the Tax Code). Besides, this normative act deter-
mines the terms, within which the amount of value 
added tax (hereinafter referred to as VAT) for pur-
chased goods/services based of received and regis-
tered tax invoices may be attributed by a taxpayer 
to the composition of tax credit.

 In addition, the system of electronic 
administration of value added tax (here-
inafter referred to as VAT SEA) was intro-
duced from 01.01.2015 (Law of Ukraine No. 
71-VIII, 2014), and from 01.07.2017, the sys-
tem of automated monitoring of compliance 
of tax invoices / adjustment calculations with 
the risk assessment criteria sufficient to stop 
the registration of a tax invoice / adjustment 
calculation in the Unified Register of Tax 
Invoices (hereinafter referred to as the Mon-
itoring system) (Law of Ukraine No. 1797-
VIII, 2016). These systems in totality (most 
of all the Monitoring system) in some way 
affect the procedure and terms of formation 
of tax liabilities and the value added tax credit, 
including attributing tax amounts to tax credit 
through registered tax invoices, which, taking 
into account the suspension of their registra-
tion and the “unblocking” procedure, may be 
registered on the date of their actual submis-
sion for registration, however, after a certain 
period of time (may be more than 365 days).

© A. Lohvyn, 2022
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Since the amounts of value added tax 
attributed to the composition of tax credit in 
future may reduce tax liabilities to be paid or 
reimbursed, the property benefit from obtaining 
the right to a tax credit, especially on the actu-
ally paid value added tax in the price of goods/
services, is obvious. In this regard, there is 
a need for scientific research into the issue 
of legal regulation of the mechanism of tax 
credit formation, in particular, the terms for 
attributing the amounts of value added tax to 
the composition of tax credit based on drawn up 
(registered) tax invoices.

At present, taking into account the intro-
duction of new terms from 01.01.2022 (reduc-
tion from 1095 to 365 days) of attributing 
the amounts of value added tax to the com-
position of tax credit based on registered tax 
invoices, research into this issue has not been 
carried out. 

Based on analysis of the provisions 
of the relevant normative legal acts, the paper 
explores the formation of the terms for the tax 
credit formation, as well as identifies problem-
atic issues of legal regulation on the formation 
of tax credit, in connection with a decrease 
in the terms of attributing to its composition 
of the relevant amounts of value added tax, 
and the ways to solve them. In addition, sci-
entifically based conclusions on the outlined 
issues have been made.

2. Establishment of terms of tax credit for-
mation

As already mentioned, the Tax Code reg-
ulates the issue of administration of value 
added tax, including the terms for attributing 
the amounts of tax in received tax invoices to 
tax credit. In our previous publications, we 
have repeatedly focused on the issues related to 
the study of the legal mechanism of value added 
tax (tax liability, tax credit, legal personality 
of taxpayers, etc.). In this paper, we will dwell 
solely on the terms of tax credit formation.

Currently (from 01.01.2022), taking into 
account the amendments to the Tax Code 
introduced by the Law of Ukraine No 1914-
IX of 30.11.2021 (Law of Ukraine No. 1914-
IX, 2021) (hereinafter referred to as Law No. 
1914-IX), in case a taxpayer did not include in 
the corresponding reporting period the amount 
of value added tax based on received tax 
invoices/ adjustment calculations to such 
tax invoices, registered in the Unified Regis-
ter of Tax Invoices (hereinafter referred to as 
URTI), he has the right to do it within 365 
calendar days from the date of drawing up a tax 
invoice /adjustment calculation.

It will be appropriate to pay attention 
that since the Tax Code was enacted (from 
01.01.2011), it is the third time there has 

been a change in the terms, within which 
a taxpayer can exercise the right to attribute 
the VAT amounts for purchased goods/services 
to the composition of tax credit.

Since the Tax Code was enacted (from 
01.01.2011), this term made up 180 days. Given 
the amendments to the Tax Code based on 
the Law of Ukraine No. 643-VIII of 16.07.2015 
(hereinafter referred to as Law No. 643-VIII) 
(Law of Ukraine No. 643-VIII, 2015), this term 
was increased from 180 to 365 days. Subse-
quently, under the Law of Ukraine No. 2198-
VIII of 09.11.2017 (hereinafter referred to as 
Law No. 2198-VIII) (Law of Ukraine No. 2198-
VIII, 2017), the term of attributing the amount 
of value added tax to the composition of tax 
credit by received (registered) tax invoices was 
increased from 365 to 1095 days. 

As we can see, since enacting the Tax Code, 
by the corresponding changes (Law of Ukraine 
No. 643-VIII, 2015; Law of Ukraine No. 2198-
VIII, 2017), the legislator has gradually intro-
duced an increase in the term (from 180 to 
365 and from 365 to 1095 days), within which 
a taxpayer has the right to attribute the relevant 
amounts of value added tax to tax credit. This 
is quite logical in terms of the statute of limita-
tions under Article 102 of the Tax Code (Tax 
Code of Ukraine, 2010), and the elimination 
of relevant contradictions between the term for 
the possibility of clarifying tax reporting indi-
cators and the term of attributing the relevant 
VAT amounts to the composition of tax credit.

At the same time, from 01.01.2022, taking 
into account the amendments to the Tax Code 
(Law of Ukraine No. 1914-IX, 2021), a reduc-
tion in the term (from 1095 to 365 days) was 
introduced, during which a taxpayer, in case he 
did not attribute the amount of VAT based on 
received tax invoices / adjustment calculations 
to such tax invoices, registered in the URTI, 
to tax credit in the relevant reporting period, 
may attribute VAT amounts to the composi-
tion of tax credit in the following tax (report-
ing) periods.

In this case, it should be noted that 
an increase in terms took place for the first 
time on the ground of the “improvement of VAT 
administration”, and for the second time as “sta-
bilization of calculations in the electricity mar-
ket”. In turn, the current reduction (by three 
times) of the terms for the possibility of attrib-
uting VAT amounts to tax credit based of reg-
istered tax invoices was solely due to the good 
intentions of “ensuring the balance of budget 
revenues”. That is, every time amendments to 
the Tax Code are introduced, the legislator finds 
an appropriate worthy substantiation (justifica-
tion) for his actions. Apparently, payments on 
the electricity market have already been stabi-
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lized, so it is necessary to take care of the bal-
ance of budget revenues.

As one can see, the terms of attributing 
the corresponding VAT amounts to tax credit in 
the following tax periods based on tax invoices 
drawn up and, first of all, registered in previous 
periods is limited to 365 days. 

In our opinion, these changes (reduction 
of the relevant terms) may and will affect (in 
the short-term prospect) the balance of bud-
get revenues (in a certain sense, will lead to 
an increase in revenues from value added tax), 
but are unlikely to lead to balanced relationships 
between tax entities (taxpayers and regulatory 
authorities). This mainly concerns the issues 
of attributing to the composition of tax credit 
of VAT amounts on tax invoices, the registration 
of which in the URTI is suspended in the cur-
rent period, since it implies the need for the pro-
cedure of their “unblocking”, which may take 
some time, and registration will take place after 
a period of 365 days (although by the previous 
date of actual submission for registration). 

3. Suspension of registration of tax 
invoices and influence on the terms of tax 
credit formation

As already mentioned, a system 
of automated monitoring of compliance 
of a tax invoice / calculation of adjustments 
with the risk assessment criteria sufficient to 
stop the registration of a tax invoice / calcula-
tion of adjustments in the URTI, which is part 
of the VAT SEA, was introduced in Ukraine 
from 01.07.2017. The above-mentioned auto-
mated system in some way affects the pro-
cedure and terms of formation of tax liabil-
ities and the tax credit from the value added 
tax, including the terms of attributing VAT 
amounts to tax credit based on registered tax 
invoices, which, taking into account the sus-
pension of their registration and the “unblock-
ing” procedure, may be registered, by the date 
of their actual submission for registration, 
however, after a certain period of time (may be 
of more than 365 days).

At the same time, it should be noted that 
the relevant amendments to the Tax Code (Law 
of Ukraine No. 1914-IX, 2021) also stipulate 
that in case of suspension of registration of a tax 
invoice / calculation of adjustments in the URTI 
in accordance with point 201.16 of Article 201 
of this Code, the course of the terms specified 
in this paragraph is interrupted for the period 
of suspension of registration of such tax 
invoices / adjustment calculations in the URTI. 
Will this provision really somehow eliminate 
problematic issues? We will dwell on the worst-
case scenario, which involves making a decision 
to refuse to register a tax invoice by the commis-
sion of the controlling body.

In addition, we draw attention to the fact 
that until this time (until 01.01.2022), the Tax 
Code had no warning that the course of the rele-
vant period (1095 days) is stopped for the period 
of suspension of registration of a tax invoice / 
calculation of the adjustment and the procedure 
for their unblocking, including for the period 
of judicial or administrative appeal of the deci-
sion of the tax authority to refuse to register a tax 
invoice. Although even in this case, taking into 
account the terms of 1095 days for the possibil-
ity of attributing the relevant VAT amounts to 
the composition of tax credit and the unblock-
ing procedure, it might be impossible to meet 
such deadlines.

Thus, considering the provisions 
of the relevant regulations (Decree of Cabinet 
of Ministers of Ukraine No. 1165, 2019; Order 
of the Ministry of Finances of Ukraine No. 
520, 2019), in case of suspension of registration 
of a tax invoice / calculation of adjustments 
in the URTI, a taxpayer can exercise his right 
and within 365 days (from the date of drawing 
up a tax invoice) to submit written explanations 
and copies of primary documents for consider-
ation of the commission to make decision on 
registration / refusal to register a tax invoice / 
calculation of adjustments in the URTI.

It would be appropriate to note that 
preparation of written explanations and cop-
ies of the documents necessary to consider 
the decision of the controlling authority to 
register such a tax invoice takes some time 
(involvement of labor and material resources), 
since it involves writing explanations (descrip-
tion of the circumstances of a certain economic 
operation) and grouping the associated signif-
icant number of primary documents, scanning 
and submitting them electronically. In addi-
tion, take into account the routine activities 
of the personnel of the financial (accounting) 
department. Even assuming the situation 
that provides for timely (prior) submission 
for the registration of a tax invoice and its 
subsequent suspension, prompt preparation 
of the necessary explanations and copies of doc-
uments, their submission to the commission 
for consideration, the deadlines for consider-
ation and adoption of the relevant decision on 
refusal, as well as its subsequent administrative 
appeal, which is unlikely to be positive, such 
terms can include from one to two months.

And if, for example, we assume that a tax-
payer also has a decision on his meeting the risk 
criteria (inclusion in the risk list), it is not 
enough to count on a positive decision upon 
the fact of submitting explanations and doc-
uments to unblock the tax invoice. Although 
in our opinion, taking into account the events 
of December 2021 (spreading certain informa-
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tion in business circles and in relevant infor-
mation sources (Telegram channels) regarding 
the incomprehensible actions of tax authori-
ties on including in the list of risky taxpayers 
of almost all taxpayers of the real sector of econ-
omy, meeting the risk criteria can be considered 
a certain quality mark (in a good sense). 

It should be noted that this applies to one 
tax invoice and only the procedure of its admin-
istrative (not judicial) appeal, and if there are 
several such invoices and they relate to various 
business transactions and counterparties, you 
will have to “live at work”.

In turn, taking into account the decision to 
refuse to register a tax invoice, as well as the neg-
ative result of an administrative appeal, there 
remains one way out – an appeal to the court 
with an administrative claim on the recognition 
of an unlawful decision to refuse to register a tax 
invoice and an obligation to take certain actions 
(register a tax invoice by the actual date of its 
submission for registration).

In this case, we must hope for a quick 
and positive consideration of the case for 
a taxpayer, which in certain cases may not be 
so prompt, given the fact that, as a rule, before 
a court decision (a positive decision for a tax-
payer) enters into force, the court case will be 
considered in the first and second instances, 
since the tax authorities (in case of satisfaction 
of the taxpayer’s claim) will appeal the corre-
spondent decision in the appeal court (Res-
olution of the Third Appeal Administrative 
Court on case No. 160/10398/20, 2021) (even 
in the absence of funds to pay the court fee), 
and if a payer is also included in the risk list, 
they will find funds to pay court fees. And here 
it is not necessary that they will be limited only 
to the second instance, in case of repeated loss 
(Resolution of the Supreme Court of Ukraine 
on case No. 160/6665/20, 2021). 

At the same time, the entry into force 
of a court decision does not guarantee its man-
datory and immediate implementation, as pro-
vided for by the relevant regulatory documents 
(Constitution of Ukraine, 1996; Code of Admin-
istrative Legal Proceedings of Ukraine No. 2747-
IV, 2005), and the registration of tax invoices 
(Decree of the Cabinet of Ministers of Ukraine 
No. 1246, 2010), taking into account the study 
conducted in 2021 by the Business Ombuds-
man Council on the timeliness of implemen-
tation of relevant court decisions by the State 
Tax Service of Ukraine (hereinafter – the State 
Tax Service of Ukraine, STS bodies) (Research 
of the Business Ombudsman Council regarding 
non-implementation of court resolutions con-
cerning the registration of tax invoices, 2021).

Thus, it can be argued that a tax invoice may 
by registered by the actual date of its submission 

for registration, however, after 365 days. This 
will lead to disputes between tax entities (tax-
payers and tax authorities) regarding attrib-
uting value added tax amounts to tax credit 
based on tax invoices, the registration of which 
is suspended in the URTI and are subsequently 
registered on the basis of a court decision, given 
the outright reluctance of the STS bodies to 
implement court decisions in a timely manner. 
Since not attributing VAT amounts to tax credit 
leads to the inability of a payer to reduce tax lia-
bilities (the amount of tax payable) and the need 
to replenish the VAT account for registration 
of tax invoices, which, in turn, is additional rev-
enues to the state budget. Perhaps, tax author-
ities have some other  “charitable” intentions 
that we do not know about, however, only they 
know about it.

4. Discussion
The absence of registration (suspension) 

of a tax invoice does not entitle a taxpayer 
(buyer) to attribute VAT amounts to the com-
position of tax credit by such a tax invoice 
in the current (reporting) period, but this 
right is retained by him after its unblocking. 
At the same time, the absence of registration 
of a tax invoice not only affects the possibility 
of forming tax credit by a taxpayer and further 
reducing the tax liability (the amount of tax 
payable as a result of the current reporting 
period), but also the existence of a registration 
limit for the possibility of further registration 
of tax invoices, since it leads to the need to 
replenish the account in the VAT SEA (reduc-
tion of working capital for current financial 
and economic activities of a taxpayer).

That is, in case of stopping the registration 
of a tax invoice (for a supplier, these are tax lia-
bilities, which in any case should be reflected 
in the reporting for the corresponding period 
and taxes paid), the main burden rests on a tax-
payer (buyer), because he is most interested in 
the registration of a tax invoice (the possibility 
of attributing tax amounts to tax credit and, 
accordingly, determining the amount of tax pay-
able to the budget, that can be reduced), how-
ever, under the considered conditions, he is less 
protected, since he is not involved in the process 
of unblocking and appealing.

It would be appropriate to pay attention 
to the fact that the provisions of the Tax Code 
(Tax Code of Ukraine, 2010) (as amended 
before 03.12.2017) provided for the right 
of a payer to register a tax invoice and/or cal-
culation of adjustments in the URTI within 365 
calendar days following the date of occurrence 
of tax liabilities reflected in the relevant tax 
invoices and/or adjustment calculations. That 
is, the legislator determined the period (365 
days), during which a tax invoice/ adjustment 
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calculation can be registered in the URTI even 
in violation of the established terms (viola-
tion of which provides for liability in the form 
of penalties), and after the expiration of which 
registration is not possible, and the corre-
sponding period (365 days) was provided for 
the formation of a tax credit. At the same time, 
taking into account the amendments to the Tax 
Code introduced by Law No. 2198-VIII (Law 
of Ukraine No. 2198-VIII, 2017), the specified 
norm (paragraph 18 p. 201.10 of Art. 201) is set 
forth in a new edition, which does not refer to 
the period, during which a tax invoice/adjust-
ment calculation can be registered, even after 
legally established terms (violation of which 
leads to occurrence of negative consequences 
in the form of financial liability). However, tak-
ing into account that the relevant amendments 
(Law of Ukraine No. 2198-VIII, 2017) enshrined 
the right of a taxpayer to attribute the VAT 
amounts to the composition of tax credit under 
the tax invoice drawn up in previous periods 
within 1095 days from the date of drawing up 
such a tax invoice, including tax invoices reg-
istered in violation of the established period, as 
well as taking into account the existing liability 
for violation of the terms of registration of tax 
invoices and the statute of limitations, deter-
mined by the Tax Code (Art. 1201 and Art. 102, 
respectively) (Tax Code of Ukraine, 2010), we 
can conclude that a tax invoice can be registered 
in the URTI within 1095 days, even in violation 
of the legally established term.

Thus, taking into account the provisions 
of the Tax Code (Tax Code of Ukraine, 2010), 
at present (from 01.01.2022) we have a legal col-
lision regarding the possible terms of registra-
tion of tax invoices (1095 days) and the terms, 
during which the relevant VAT amounts can be 
attributed to tax credit (365 days) on the basis 
of registered tax invoices. That is, a VAT invoice 
can be registered (even in violation of the estab-
lished terms, the violation of which causes 
the application of penalties) within 1095 days, 
however, VAT amounts on such an invoice can 
be attributed to tax credit only within 365 
days. It would be logical in this case, taking 
into account the reduction of terms (up to 365 
days) for the possibility of attributing the cor-
responding amounts of value added tax to tax 
credit, to provide similar 365 days for the pos-
sible registration of a tax invoice in the URTI 
(even despite the established legislative terms 
for its registration, violation of which provides 
for financial liability).

It should be noted that the norms of the Tax 
Code (Tax Code of Ukraine, 2010) determine 
the general terms of registration for tax invoices 
(depending on the date of drawing up in the rel-
evant period), however, a tax invoice according 

to the general rule can be registered within 1095 
days from the date of its drawing up (even in 
violation of the established terms and of course 
will have legal consequences in the form of pen-
alties). In addition, the issue of timely registra-
tion of a tax invoice is still the responsibility 
of a taxpayer (violation of registration terms is 
a kind of inaction of a taxpayer). Thus, there may 
be different circumstances that cause violations 
of the terms of registration of tax invoices. At 
the same time, the situation regarding the need 
to carry out the procedure of “unblocking” a tax 
invoice is more specific and depends entirely on 
certain circumstances, even regarding timely 
measures by a taxpayer.

In addition, the legislator does not specify 
how the amounts of value added tax can be 
attributed to the composition of tax credit on 
the tax invoices, which (taking into account 
their suspension) were registered based on 
the court decision by the actual date of their 
submission, but still after a certain period of time 
(365 days after). Besides, the legislator does not 
indicate from which day to extend the count-
down (365 days) to attribute VAT amounts to 
tax credit after the procedure of “unblocking” 
a tax invoice:

– from the date of entry into force of the rel-
evant court decision; 

– from the date of actual submission by 
the controlling authority of the relevant infor-
mation to the URTI on the registration of a tax 
invoice on the basis of a court decision.

In our opinion, there are two possible options 
for attributing tax amounts to tax credit:

1) in the current (reporting) period, tak-
ing into account the receipt of information on 
the registration of the relevant tax invoice from 
the URTI based on a court decision; 

2) by submitting a clarifying calculation 
to tax reporting for the previous tax period 
of drawing up a tax invoice and sending it for 
registration (the tax invoice is registered after 
365 days, but still, taking into account the pro-
visions of the Tax Code, by the date of its actual 
submission for registration).

Both options are reasonable and logical, 
however, there are certain nuances related 
to how each of them will affect the indicators 
of VAT SEA of a particular payer. 

It is a positive fact that though the existence 
of a registered tax invoice, even after 365 days, 
taking into account the “unblocking” procedure, 
does not allow exercising the right to a tax credit, 
it will at least extend the registration limit.

At the same time, it is necessary to pay 
attention to the judicial practice regarding 
attributing value added tax amounts to tax 
credit after 365 days based on clarifying calcu-
lations submitted within 1095 days. Of course, 
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it concerns the previous version of the Tax 
Code, but it is appropriate to take into account 
the introduced changes. Thus, the Supreme 
Court in the resolution of 26.04.2018 in case 
No. 803/839/14 (Resolution of the Supreme 
Court of Ukraine on case No. 803/839/14, 
2018), taking into account the fact that Art. 50 
of the Tax Code is a general norm that deter-
mines the procedure for amending tax report-
ing on any tax, and Art. 198 of the Tax Code 
is a special norm regulating the procedure for 
referring the amounts of value added tax to tax 
credit, concluded that the right of a taxpayer to 
attribute the amount of value added tax to tax 
credit on the basis of the received tax invoices 
is limited to a period of 365 calendar days 
from the date of drawing up tax invoices, that 
is, to the term specified in p. 198.6 of Art. 198 
of the Tax Code.

In turn, it can be argued unquestionably that 
these changes and reduction of the terms during 
which the right to attribute VAT amounts to 
the composition of tax credit in subsequent 
tax periods will lead to an increase in conflicts 
and tax disputes between taxpayers and tax 
authorities.

5. Conclusions
Taking into consideration all mentioned 

above, it can be stated that:
1. The introduced restriction (365 days) 

on the possibility of attributing the relevant 
amounts of value added tax to tax credit will 
apply to the tax invoices, which are drawn up 
from 01.01.2022, taking into account the pro-
visions that laws and other regulations have 
no reverse effect in time. The amounts of value 
added tax on tax invoices drawn up before 
01.01.2022 may be attributed to tax credit 
within 1095 days from the date of their draw-
ing up (taking into account compliance with 
the registration procedure).

2. The peculiarity of the existence of regu-
latory and legal support for the administration 
of value added tax in Ukraine was and still is 
the legal collisions of certain provisions of reg-
ulatory legal acts that lead to disputes between 
regulatory authorities and taxpayers. Thus, 
at present (from 01.01.2022), we have a legal 
collision, which consists in the fact that a tax 
invoice under the general rule can be registered 
within 1095 days from the date of its drawing 
up (even in violation of the established terms 
and, of course, will have negative consequences 
in the form of financial liability), however, 
the amount of value added tax based on reg-
istered tax invoices can be attributed to tax 
invoice only within 365 days.

3. The main burden of introducing a reduc-
tion (limitation) of terms (up to 365 days) 
for the possibility of attributing to tax credit 

the VAT amounts by registered tax invoices in 
subsequent tax periods, in case they were not 
attributed in the current period (drafting), in 
particular, due to suspension of registration 
of such a tax invoice, rests with a taxpayer 
(Buyer), since he is most interested in the regis-
tration of a tax invoice (the possibility of attrib-
uting tax amounts to the composition of tax 
credit and, accordingly, determining the reduced 
amount of tax payable to the budget).

4. It is necessary to amend the relevant 
normative legal acts (the Tax Code of Ukraine, 
the Procedure for maintaining the Unified Reg-
ister of Tax Invoices) in order to bridge the gap 
as for the legal personality of both taxpayers 
and regulatory authorities mentioned above, in 
particular:

– elimination of discrepancies regarding 
the possibility to register a tax invoice (even 
after the expiration of the statutory terms, 
violation of which provides for liability in 
the form of penalties), actually within 1095 
days, and from 01.01.2022 within the period 
(365 days) for the attribution of value added tax 
amounts to tax credit;

– the procedure of actions (limits of nec-
essary/possible behavior) for the controlling 
authority and a taxpayer regarding the attribu-
tion of value added tax amounts to the compo-
sition of tax credit by the tax invoices, the reg-
istration of which (taking into account their 
suspension) took place based on the court deci-
sion by the actual date of their submission, but 
still after a certain period of time (365 days);

– determining the terms during the suspen-
sion of a tax invoice, in particular, from which 
the countdown period (365 days) continues 
to attribute VAT amounts to the composition 
of tax credit after the procedure of “unblock-
ing” a tax invoice (from the date of entry into 
force of the relevant court decision or still 
from the date of actual submission by the con-
trolling authority of the relevant information 
to the URTI on the registration of such a tax 
invoice based of a court decision);

– procedure and terms of implementation 
by the STS bodies (determining the necessary 
behavior of the relevant officials of the con-
trolling authority) of decisions of judicial bod-
ies that entered into force on the recognition 
of illegal actions of the controlling authority to 
stop the registration of a tax invoice / calcula-
tion of adjustments and the obligation to regis-
ter them in the URTI.

5. Obviously, these changes and reduction 
of the terms during which it is possible to exer-
cise the right to attribute VAT amounts to tax 
credit in subsequent tax periods will lead to 
an increase in conflicts and tax disputes between 
tax payers and tax authorities.
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Анотація. Метою статті є необхідність дослідження проблемних питань нормативно-пра-
вового характеру, пов’язаних із формуванням податкового кредиту з податку на додану вартість, 
зокрема, становлення строків для віднесення відповідних сум податку до його складу, їх урегульо-
ваність та відповідність з правової точки зору реаліям сьогодення. Методи дослідження. Робо-
та виконана на підставі загальнонаукових та спеціальних методів наукового пізнання. Результа-
ти. Можливість віднесення відповідних сум податку на додану вартість до складу податкового 
кредиту, як в поточному, так і наступних податкових періодах, впливає як на зменшення подат-
кових зобов’язань до сплати, так і на можливість отримання бюджетного відшкодування. Таким 
чином, майнова вигода від отримання права на податковий кредит (тим більше за реально спла-
ченим податком на додану вартість у ціні товару/послуги) очевидна. При цьому запровадження 
з 01.01.2022 р. зменшення стоків (до 365 днів), протягом яких платник податку має право на від-
несення сум податку на додану вартість до складу податкового кредиту, призводить до порушен-
ня збалансованості взаємовідносин між суб’єктами податкових правовідносин. Висновки. Прове-
дений аналіз положень нормативно-правових актів, якими регламентовано порядок формування 
податкового кредиту з податку на додану вартість, в тому числі визначено строки для віднесення 
відповідних сум податку до його складу, дозволив виявити нагальні проблемні питання правового 
характеру. Вказані питання пов’язані зі скороченням з початку 2022 року строків для формування 
податкового кредиту, які певним чином впливають на можливість віднесення до його складу від-
повідних сум податку на підставі зареєстрованих податкових накладних, зокрема, реєстрація яких 
фактично відбувається на підставі набрання законної сили судовим рішенням. Крім того, у статті 
зроблено науково обґрунтовані висновки з окресленої проблематики та визначено можливі шляхи 
вирішення.
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ADMINISTRATIVE AND LEGAL STATUS OF 
PRIVATE EXECUTORS AUTHORISED  
TO ENFORCE JUDGEMENTS

Abstract. Purpose. The aim of the article is to make important practical and theoretical conclusions on 
the introduction of the institution of private executors regarding the enforcement of judgements. Research 
methods. The article studies requirements for private executors as one of the elements of determining their 
administrative and legal status. The focus is on the absence of legal requirements to high personal and professional 
qualities of private executors, which is a significant gap in modern legislation. The author argues that 
the introduction of the institution of private executors in Ukraine has come a long way, and arguments justifying 
the competence of public executors in comparison with private executors are established in accordance with 
statutory requirements, but the issues are open and need to be improved. The current discussions at various 
hearings and conferences on the reform of the system of enforcement of judgements, where participants are 
representatives of the Ministry of Justice, scientists in the field of enforcement of judgements, representatives 
of the Legal Policy Committees, and judges, who note that newly established institutions of enforcement 
of judgements work imperfectly and there are many problems. Some of the stakeholders have taken a position 
on the advisability of returning the institution of bailiffs, but the author disagrees with the position of the latter, 
so the analysis of the administrative and legal status of private executors through the prism of legislative 
requirements is covered. One of the main means of ensuring legality in the activities of private executors 
should be to control the lawfulness of the executive action taken by the private executor, which can violate 
the rights and interests of participants in the enforcement or other interested persons, and therefore, such 
cases require the prompt restoration of their rights and the elimination of violations. Conclusions. The 
control mechanism of the Private Executors Council is quite promising: first, in terms of self-monitoring 
and optimising the use of budget funds; second, a distinction should be drawn between the subjective 
abuse by individual unscrupulous private executors and the purification of the private executor system 
by the Private Executors Council, for survival in the fierce competition for the “customer” in so far as 
the business component, i.e., maximum profit, which is impossible without growth of the quality of services 
of private executors and growth of their professional competence. 

Key words: persons of private executors, requirements, administrative and legal status, enforcement 
of judgements, executors of decisions. 

1. Introduction
Dealing with the administrative status, we 

underline requirements as part of the admin-
istrative status of private executors, as our 
research focuses on the administrative and legal 
framework for the enforcement of judgements, 
where the private executor is the main enforcer 
of judgements. 

With regard to legislative regulation, 
the following legal regulations standardise this 
issue: Law of Ukraine “On bodies and persons 
who enforce judgements and decisions of other 
bodies”, Law of Ukraine “On enforcement pro-

ceedings”, Law of Ukraine “On execution of judg-
ments and application of the case-law of the Euro-
pean Court of Human Rights”, Law of Ukraine 
“On guarantees of the State on execution of judg-
ments”, Instruction on the organization of enforce-
ment of judgments, approved by Order 512/5 
of the Ministry of Justice of Ukraine of 02 April 
2012, Order 2432/5 of the Ministry of Jus-
tice of Ukraine of 05  August 2016 on approval 
of Regulations on automated system of enforce-
ment procedure, Order 2831/5 of the Ministry 
of Justice of Ukraine of 29 September 2016 on 
approval of the Procedure for seized property. 

© V. Moroz, 2022
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However, in our opinion, before outlining 
the scope of requirements imposed by the legis-
lator on the private executor, the administrative 
and legal status should be defined generally, as 
the requirements under study are a key element 
in its definition. 

For example, V.B. Averianov disclosed 
the legal status in a broad and narrow sense, 
noting that competence, such as rights and obli-
gations, is the main component of the content 
of the status of each body, which is comple-
mented by elements such as tasks, function, 
nature of relationships with other bodies (Aver-
ianov, 2002). 

According to S.V. Kivalov, the administra-
tive and legal status of an executive body, which 
includes a private executor, includes the fol-
lowing elements: functions, tasks, competence 
(Kivalov, 2003).

We partially agree with the position 
of the above scientists, since the administrative 
and legal status should include rights, duties, 
powers through which they exercise the provi-
sions of law, as well as legal liability, as a means 
of terminating and educating in compliance 
with the law in the relations it covers. 

2. Specificities of the legal status of pri-
vate executors

According to A.M Avtorhov, the adminis-
trative and legal status of a private executor is 
an independent type of the legal status of a per-
son, predetermining the specificities of his/her 
individual constitutional rights and freedoms, 
based on the legal status of a person (Avtorhov, 
2008, р. 11). 

D.V. Severin argues that the administrative 
and legal status of private executors is a legal 
category, characterising the place of this ser-
vice in the system of public administration 
and defines limits of activity of its employees in 
relation to other actors of executive legal rela-
tions (Siverin, 2014, р. 10).

Following L.V. Krupnova’s stud-
ies on the administrative and legal status 
of an employee of the State Executive Service, 
this status is a manifestation of the personal 
status, describing the position of an employee 
of the State Executive Service in the system 
of public division of labour as a subject of legal 
relations regulated by administrative and legal 
provisions (Krupnova, 2008, р. 9). It should be 
noted that in her scientific work, L.V. Krupnova 
reveals the shortcomings of the modern reform 
of the enforcement proceedings system (the lack 
of effective control mechanisms for the actors 
of delegated authority) (private executors); 
defines the development trends of the system 
of enforcement proceedings, which include: fur-
ther institutional implementation of the com-
bined system of enforcement of judgments, 

improvement of certain aspects of the executive 
procedure, improvement of administrative pro-
cedures for executive proceedings, introduction 
of mediation in executive proceedings; system-
atises and characterises factors, influencing 
the development of the enforcement proceeding 
system in Ukraine; develops a system of criteria 
for the effectiveness of administrative proce-
dures for enforcement proceedings, reflecting 
the proportionality of resources and human 
potential; substantiates the concepts of a two-
level system of enforcement proceedings. 

Attention should be drawn to 
the fact that the administrative and legal sta-
tus of a private executor, who enforces judge-
ments and those of other bodies, has a complex 
legal and regulatory framework that includes 
a number of elements: its purpose and missions; 
principles and jurisdiction of activities; tasks 
and functions performed by the private execu-
tor; the scope and nature of State powers; forms 
and means of activities; legal rights and obliga-
tions; responsibility of an authorised actor in 
connection with the performance of duties. 

The review of the scientific perspectives on 
the concept and content of the administrative 
and legal status enables to reveal the content, 
to analyse thoroughly the issue of the adminis-
trative and legal status of the private executor, 
authorised to enforce judgements. 

Therefore, taking into account the above 
and the fact that the definition of any adminis-
trative and legal status begins with the defini-
tion of the range of requirements, we consider 
it appropriate to analyse the main legislative 
requirements for the private executors.

According to art. 18, only a citizen 
of Ukraine may be a private executor. Thus, 
the general requirement to a private executor 
is the acquisition of Ukrainian citizenship. Citi-
zenship is the basis of the legal status and deter-
mines the permanent political and legal rela-
tionship between the individual and the State, 
whereby the individual is subject to the sover-
eign rights of the State and its rights and legit-
imate interests are protected (Kolb, Khodyriev, 
& Bondar, 2000, р. 26). It should be noted that 
private executors, as well as public ones, repre-
sent the State in the enforcement of judgements 
and decisions of other bodies, they should be 
nationals of the State they represent, and there-
fore, such a requirement is legitimate. 

The next requirement for private executors 
is the requirement to have a legal education 
of not less than 2nd level (arts. 10, 18 of the Law 
of Ukraine “On bodies and persons enforcing 
judgements and decisions of other bodies”) (Law 
of Ukraine “On Bodies and Persons Enforcing 
Judgments and Decisions of Other Bodies”, 
2016). 
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Under the Law of Ukraine 1556-VII “On 
Higher Education” as of July 01, 2014, the sec-
ond level of higher education is the master’s 
level, which corresponds to the eighth level 
of the National Qualifications Framework 
and provides for that the person has in-depth 
theoretical and/or practical knowledge, skills in 
a chosen specialty (or specialisation), the gen-
eral basis of the methodology of scientific and/
or professional activity, other competencies 
sufficient for the effective performance of inno-
vation tasks of the corresponding level of pro-
fessional activities (Law of Ukraine on Higher 
Education, 2014).

Therefore, persons with a master’s degree in 
law can be private executors. At the same time, 
the question arises as to “law degree” to deter-
mine the requirements for private executors, 
since there is no clear opinion on this issue in 
the regulatory and doctrinal field of Ukraine. 

In addition, in the context of the above, it 
should be noted that, unlike public executors, 
the legislature does not set requirements for 
individuals to be of high personal and business 
qualities, which is a significant gap in modern 
legislation. The introduction of the institu-
tion of private executors in Ukraine has come 
a long way, and arguments justifying the com-
petence of public executors in comparison with 
private executors are established in accordance 
with the requirements of the legislation, but 
the issues are open and need to be improved. 

The current discussions at various hear-
ings, conferences on the reform of the system 
of enforcement of judgements, where par-
ticipants are representatives of the Ministry 
of Justice, scientists in the field of enforce-
ment of judgements, as well as representa-
tives of the Legal Policy Committees, judges, 
who note that newly established institutions 
of enforcement of judgements work imper-
fectly, there are many problems. And some 
of the stakeholders have a position on the advis-
ability of restoring the institution of bailiffs, but 
we disagree with the position of the latter. 

It should be noted that the institu-
tion of private executors was introduced in 
Ukraine in accordance with adopted on June 
2, 2016 by the Verkhovna Rada of Ukraine 
the Law of Ukraine On bodies and persons 
enforcing judgements and decisions of other 
bodies, which came into force on 5 October 
2016. Since then, the enforcement of judge-
ments and decisions of other bodies (officials) 
has been entrusted both to then existing bod-
ies of the State Executive Service and to new 
actors – private executors. The provisions 
of the Law reveal that the legal status of pub-
lic and private executors differ clearly from 
each other. And while the work of public 

executors has recently become undisputed, 
the activities of private executors are increas-
ingly under focus of both scientists and prac-
tising lawyers in terms of the legality of their 
individual executive actions and the integrity 
of their legal status. Possible abuses of powers 
by private executors have already been men-
tioned in the pages of the legal periodical. One 
of the remedies of the rule of law regarding their 
activities is monitoring. Without resorting to 
an analysis of the procedure and effectiveness 
of the so-called ‘departmental’ control over 
the activities of private executors, which, under 
this Law, is carried out by the Ministry of Justice 
of Ukraine through planned and unscheduled 
inspections, as well as the control by the Coun-
cil of Private Executors of Ukraine, we believe 
that the focus should precisely be on the control 
of legality in the activities of private executors 
should be to control the lawfulness of the execu-
tive action taken by the private executor, which 
can violate the rights and interests of partic-
ipants in the enforcement (and persons who 
are involved in the enforcement actions) or 
other interested persons, and therefore such 
cases require the prompt restoration of their 
rights and the elimination of violations. Such 
control is exercised through appeals against 
decisions, actions and omissions of the private 
executor. It should be noted that the control 
mechanism of the Private Executors Council 
is quite promising: first, in terms of self-moni-
toring and optimising the use of budget funds; 
second, a distinction should be drawn between 
the subjective abuse by individual unscrupulous 
private executors and the purification of the pri-
vate executor system by the Private Executors 
Council, for survival in the fierce competition 
for the “customer” in so far as the business com-
ponent, i.e. maximum profit, which is impossible 
without growth of the quality of services of pri-
vate executors and growth of their professional 
competence. 

3. Financial security for private executors
The activities of private executors are finan-

cially motivated and differ significantly from 
those of public servants. However, while the deci-
sions, actions or omissions of the public execu-
tor can be appealed to the Head of Department, 
to whom the public executor is directly respon-
sible (decisions, actions and omissions of this 
head may be appealed to the head of the higher 
body of the State Executive Service), decisions, 
actions and omissions of the private executor 
can be appealed only to the court. Here, prob-
lems arise at the stage of determining the court 
of appropriate jurisdiction to appeal the deci-
sions, acts or omissions of the private executor 
in a particular enforcement proceeding. This is 
what determines the relevance of the problem 
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of judicial control over private executors’ per-
formance (Koroied & Loshytskyi, 2018).

The institution of private executors should 
also enable persons, who will do so within their 
individual professional activity not related to pub-
lic service, to enforce judgments. Consequently, 
the burden on public executors should be substan-
tially reduced, and private executors themselves 
would have an interest in the timely and full 
enforcement of judgements (Malyshev, 2017).

The introduction of private executors is 
an innovation in the practice of enforcing juris-
dictional decisions, which cannot help provok-
ing controversy among scholars. The scientific 
literature review shows that today the debate 
on this issue is simultaneously taking place in 
several ways. In particular, a number of scien-
tists focus on the study of positive and negative 
factors in the functioning of private executors, 
while others study the legal nature and essence 
of a definition of “private executor”. For example, 
L. Saiko and V. Liashenko argue that the advan-
tages of the introduction in Ukraine of the insti-
tution of private executors are: the improved 
quality of the provision of enforcement services 
to the population, a new higher quality level 
of the enforcement procedure, budget expendi-
tures significantly reduced, the increased reve-
nue to the budget due to the payment of taxes 
by private executors, reduction in the corrup-
tion component in the enforcement system 
(Meshcheriakov, 2011, р. 77).

According to A. Solonar and V. Vasilieva, 
the introduction of private executors is a signifi-
cant step ahead in the system of public adminis-
tration reform, because it is represented by a num-
ber of advantages. The law vests a wide range 
of powers and the status of self-employed to pri-
vate executors, delimits the competence of public 
and private executors in certain cases and estab-
lishes a reasonable and balanced mechanism 
of accountability for violations and abuse of their 
rights for the latter (Meshcheriakov, 2011, р. 63).

Therefore, the idea of institution of pri-
vate executors has no alternative and initiates 
an irrevocable mechanism to reduce the corrup-
tion component in the system of the State Exec-
utive Service of Ukraine in general. 

It should be noted that the legislator has 
provided fairly high requirements to the profes-
sional level of candidates for a private executor, 
so the risks of entering the field of incompetent 
lawyers or persons with fraudulent intentions 
are minimised.

Pursuant to the Law of Ukraine On 
Enforcement Proceedings, a private executor has 
the right to enforce all decisions, except:

1) Decisions to remove and transfer 
the child, to establish a visit with him or her or 
to remove obstacles to visiting the child;

2) Decisions, according to which the debtor 
is the State, State bodies, the National Bank 
of Ukraine, local self-government bodies, their 
officials, State and communal enterprises, insti-
tutions, organisations, legal entities with a share 
of the authorised capital exceeding 25 per cent 
and/or financed exclusively from the State or 
local budget;

3) Decisions in which the debtor is a legal 
person whose forced sale of property is prohib-
ited by law;

4) Decisions for which the State or public 
authorities are collectors;

5) Judgements of administrative courts 
and decisions of the European Court of Human 
Rights;

6) Decisions providing for the enforcement 
of actions on the property of State or municipal 
property;

7) Decisions on the eviction and settlement 
of natural persons;

8) Decisions in which the debtors are children 
or natural persons who have been declared legally 
incapable or whose civil capacity is limited;

9) Decisions on seizure of property;
10) Decisions, enforcement thereof is 

directly attributed by the Law to the powers 
of other bodies that are not enforcement bodies;

11) Other cases provided for by this Law 
and the Law of Ukraine On bodies and persons 
enforcing judgements and decisions of other bod-
ies (Law of Ukraine on Enforcement Proceed-
ings, 2016).

It should be noted that, despite the fact that 
the public executor, unlike the private execu-
tor, is a representative of the authorities, during 
the enforcement of judgments private and pub-
lic executors, according to Art. 18 of the Law 
of Ukraine On Enforcement Proceedings, have 
equal opportunities to cooperate with the State 
authorities (Law of Ukraine on Enforcement 
Proceedings, 2016).

4. Conclusions
Research conducted and the analysis of cer-

tain aspects of the administrative and legal status 
of bodies and persons authorised for the enforce-
ment of judgements allow concluding that 
the idea of the institution of private executors laid 
a non-refundable mechanism to reduce the corrup-
tion component in the system of the State Execu-
tive Service of Ukraine in general. Domestic legis-
lation sets high standards for the professional level 
of candidates for private executors, so the risks 
of incompetent lawyers or persons with fraudu-
lent intentions entering this area are minimised. 
However, the current legislation does not pro-
vide for a separate article with a list of the rights 
and obligations of private executors, these provi-
sions are not specific and dispersed by law, allow-
ing for various manipulations and clarifications, 
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complaints both ungrounded and vice versa, on 
the abuse of powers by a private executor. 

One of the main means of ensuring legality 
in the activities of private executors should be 
to control the lawfulness of the executive action 
taken by the private executor, which can vio-
late the rights and interests of participants in 
the enforcement (and persons who are involved 
in enforcement) or other interested persons, 
and therefore, such cases require the prompt 
restoration of their rights and the elimination 
of violations. Such control is exercised through 
appeals against decisions, actions and omissions 
of the private executor. 

The control mechanism of the Private 
Executors Council is quite promising: first, 
in terms of self-monitoring and optimising 
the use of budget funds; second, a distinction 
should be drawn between the subjective abuse 
by individual unscrupulous private executors 
and the purification of the private executor 
system by the Private Executors Council, for 
survival in the fierce competition for the “cus-
tomer” in so far as the business component, i.e. 
maximum profit, which is impossible without 
growth of the quality of services of private 
executors and growth of their professional 
competence.
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АДМІНІСТРАТИВНО-ПРАВОВИЙ СТАТУС ПРИВАТНИХ ВИКОНАВЦІВ, 
УПОВНОВАЖЕНИХ НА ПРИМУСОВЕ ВИКОНАННЯ СУДОВИХ РІШЕНЬ

 
Анотація. Мета. Метою статті є сформувати важливі в практичному та теоретичному аспек-

тах висновки стосовно запровадження інституту осіб приватних виконавців щодо примусового 
виконання судових рішень. Методи дослідження. Стаття присвячена дослідженню вимог до 
приватного виконавця як одного з елементів визначення їх адміністративно-правового статусу. 
Акцентується увага на відсутності законодавчо-закріплених вимог до високих особистих і ділових 
якостей до осіб приватних виконавців, що є суттєвою прогалиною сучасного законодавства. Авто-
ром зазначається, що запровадження інституту приватного виконавця в Україні пройшло тривалий 
шлях, аргументи, що обґрунтовують компетентність державних виконавців у порівнянні з приват-
ними виконавцями, є встановленими відповідно до вимог законодавства, однак проблемні аспекти 
є відкритими та потребують удосконалення. Дискусії, які ведуться на сьогодні на різних слухан-
нях, конференціях, що присвячені реформуванню системи примусового виконання судових рішень, 
де учасниками є як представники Міністерства юстиції, науковці у сфері дослідження виконання 
судових рішень, так і представники Комітетів з питань правової політики, судді, які в тому числі 
зазначають, що новостворені інститути примусового виконання судових рішень працюють недо-
сконало, є багато проблем. А деякі із стейкхолдерів висловлюють позицію щодо доцільності повер-
нення інституту судових виконавців, однак з позицією останніх автор не погоджується, у зв’язку із 
чим для дослідження обрано аналіз адміністративно-правового статусу осіб приватних виконавців 
крізь призму законодавчих вимог. Одним із основних засобів забезпечення законності в діяльнос-
ті приватних виконавців повинен стати контроль за законністю вчинених приватним виконавцем 
виконавчих дій, якими можуть порушуватись права та інтереси учасників виконавчого проваджен-
ня чи інших зацікавлених осіб, а отже, такі випадки вимагають швидкого поновлення їхніх прав 
і усунення порушень. Висновки. Механізм контролю з боку Ради приватних виконавців є досить 
перспективним: по-перше, в плані самоконтролю та оптимізації використання бюджетних коштів; 
по-друге, слід розмежувати суб’єктивні зловживання з боку окремих недобросовісних приватних 
виконавців і складову частину самоочищення системи приватних виконавців з боку Ради приват-
них виконавців для виживання в жорстокій конкурентній боротьбі за «замовника» в частині бізне-
сової складової частини, тобто максимального отримання прибутку, що неможливо без зростання 
якості послуг приватних виконавців та росту їхньої професійної компетенції.

Ключові слова: особи приватних виконавців, вимоги, адміністративно-правовий статус, вико-
нання судових рішень, суб’єкти виконання рішень. 
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FOREIGN EXPERIENCE IN ROAD TRANSPORT 
SAFETY AND MAIN AREAS OF ITS INTRODUCTION 
IN UKRAINE

Abstract. Purpose. The article is aimed at studying the European experience in road transport safety 
and identifying ways of its introduction into domestic practice. Results. The author studies foreign experience 
in road transport safety. The main areas of transport policy of some European States are analysed. It is underlined 
that the problem of reducing road traffic injuries is being addressed through the development and adoption 
of interdepartmental programmes, the follow-up thereof involves various State authorities and administrations. 
The main areas of introducing positive international experience in domestic practice are determined. It 
is established that priority areas for road safety can be grouped into: 1) compliance with traffic rules. The 
main measures in this area are: eradication of legal nihilism, raising of legal awareness, promotion of road 
safety, improvement of supervision and control of the use of seat belts, child restraints and other protective 
equipment, speed control and the detection of drunk driving; 2) increased safety of vehicles. This requires 
increasing the visibility of the vehicle on the road; improving vehicle design, equipment and systems; 3) road 
traffic risk reduction and a safe road environment. This area proposes to give priority to public transport; to 
strengthen the system of issuing driver’s licences; to use innovations in urban planning and land use; 4) medical 
care improvement. To this end, medical units should quickly come to the scene of the accident and provide 
immediate assistance to the injured; treatment and rehabilitation of the injured in accidents. Conclusions. 
It is concluded that in order to improve the system of road transport safety, the following tasks should be 
solved in Ukraine: to expand the regulatory and legal framework for road transport safety in accordance with 
the progressive standards of developed European States; to identify transport policy priorities that shall meet 
high safety standards; to introduce innovative technologies in the field of in road transport safety; to implement 
an effective system of control and supervision of road transport safety in accordance with European standards.

Key words: transport, road transport, safety in transport, road traffic safety, transport safety, road 
transport safety. 

1. Introduction
 The problem of road traffic safety and effec-

tive protection of the life and health of Ukrain-
ians have become particularly acute in recent 
years. The main reason is that every year 
the quality of roads is deteriorating, and no pro-
gress in expanding the road network and infra-
structure of our State is made. Moreover, prob-
lems in road safety are related to the inadequacy 
of the legislation governing these relations. 

It should be noted that road traffic injuries are 
much lower in most developed European coun-
tries because transport safety policies are more 
efficient and effective. For example, the United 
Nations characterises road safety as a global crisis. 

The analysis of the European experience in 
road transport safety allows for the effective use 

of experience of other countries and its imple-
mentation in the modern realities of Ukraine. 

The article is aimed at studying the European 
experience in road transport safety and identifying 
ways of its introduction into domestic practice. 

Some specificities of foreign experience 
in road transport safety have been studied by 
scientists such as O.V. Berest, Y.L. Bryndikov, 
M.M. Dolhopolova, V.V. Yehupenko, V.A. Kash-
kanov, M.P. Klymchyk, N.I. Kozhukhovska, 
M.V.  Lazarenko, P.P. Lutsiuk, V.V. Masliuk, 
M.A. Mykytiuk, V.A. Myslyvyi, O.L.  Milenin, 
O.M. Moisiuk, A.M. Podoliaka, O.Y. Sal-
manova, L.I. Sopilnyk, M.M. Stetska, Y.I. Kho-
miak, and others. However, they all reveal only 
certain aspects of the administrative and legal 
framework in this field.

© Ye. Skrypa, 2022
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2. World experience in road transport 
safety

The advisability of implementing for-
eign, in particular European, experience in 
the field of transport and in road transport 
safety is stated in National Transport Strategy 
of Ukraine up to 2030 No. 430-r of 30 May 2018. 
According to the law-makers, the introduction 
of European standards will create modern 
infrastructure, fair market conditions and free 
market competition, effective development 
and coordination of the activities of the differ-
ent transport modes together with the imple-
mentation of an effective system of State reg-
ulatory mechanism and management, which 
will provide the basis for the development 
and functional growth of the national trans-
port system of Ukraine. In addition, improv-
ing the efficiency and quality of transport ser-
vices will enable its competitiveness, stimulate 
Ukrainian exports and contribute to the devel-
opment of domestic production and trade 
(Сabinet of Ministers of Ukraine, 2018).

It should be noted that in Europe, inter-
national organisations play a major role in 
the development and implementation of road 
safety policies, and the World Health Organi-
sation has been identified as the coordinator for 
road safety. 

Therefore, taking into account the pan-Eu-
ropean level, it is advisable to cover the expe-
rience of the organisation operating in the EU 
territory, such as the Euro Contrôle Route 
(ECR). It was established by the four Min-
isters of Transport of the Benelux countries 
and France, as well as their inspection services, 
to cooperate effectively in the implementation 
of control measures for the transport of goods 
and passengers by road. The ECR brings 
together European road traffic control organisa-
tions and aims to improve road safety, harmonise 
control procedures, share experience and skills, 
comply with road transport legislation and pro-
mote fair competition (State Service of Ukraine 
for Transport Safety, 2018).

The constituent document of the organi-
sation is the administrative agreement estab-
lishing the Euro Contrôle Route. The main 
objective of this administrative agreement was 
to create and maintain a high level of transport 
safety in connection with the use (at its own 
expense and at the expense of others) of road 
vehicles in Europe. In addition, the administra-
tive agreement provides for: 

– Introduction of regular and reliable 
exchange of information;

– Development and implementation of joint 
and coordinated activities among member 
countries and with other stakeholders through 
the optimal use of available technologies;

– Joint training programmes for inspection 
bodies and encouraging cross-border exchanges 
of experience;

– A single control procedure;
– Development of a common standard for 

equipment, including the promotion of joint 
technological development;

– Introduction of ongoing consultations on 
the relevant situation, proposals and recommen-
dations (State Service of Ukraine for Transport 
Safety, 2018).

A positive factor in the work of this Min-
istry for Ukraine should be considered, first 
of all, the integration of the national transport 
control bodies into the system of this organi-
sation, which will allow to adopt and imple-
ment most of the European standards in 
the field of road transport safety, as well as 
to improve the monitoring and supervising 
presence of the State in this sector  (Skrypa, 
2018, р. 41). 

The problem of reducing road traffic injuries 
is being addressed through the development 
and adoption of interdepartmental programmes, 
the follow-up thereof involves various State 
authorities and administrations. In most Euro-
pean countries, road safety programmes are 
an autonomous act, and in a number of countries 
the programme is part of larger projects. Pro-
grammes are adopted and approved at the high-
est level of government. For example, in Mexico 
the programme is approved by the President; 
Resolutions are adopted by the Government in 
Bulgaria, Finland, by the Parliament in Den-
mark, Italy, Sweden, etc. In addition to national 
road safety programmes, many States have 
regional and even local programmes approved 
by regional or local executive authorities 
(Kashkyna, 2008).

With regard to funding, each State deter-
mines the sources for the programmes to be 
funded. In most countries, the measures are 
implemented from the State budget (Finland) 
or from public authorities and extrabudgetary 
sources (Italy). 

For example, the German Federal Ministry 
of Transport includes the Central Office, which 
deals with personnel policy, social security, 
finance, security and law, management, trans-
port policy and economics, rail and inland nav-
igation, maritime transport, air transport, roads 
and waterways. An advisory body, the Confer-
ence of Ministers of Transport of the Länder, 
coordinates federal and regional transport pol-
icy in Germany (Ovchar, 2017, р. 20). 

In addition, the Ministry of this country has 
a Federal Motor Transport Authority whose 
tasks are:

– Licensing of new types of vehicles 
and their parts;
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– Inspection of technical control and qual-
ity assurance departments, motor vehicles pro-
vided by manufacturers;

– Maintenance of a central register of vehi-
cles, a central register of traffic violations on 
the transport and central register of driving 
licences;

– Issuance of certificates and publications 
of statistical materials (Tovstukha, 2011, р. 177).

British experience in road transport safety is 
specific. It is noticeable due to the involvement 
of both public and private actors in this sec-
tor. On the part of official bodies, the Ministry 
of Transport is responsible for transport safety, 
the main tasks of which are: 

– Development and implementation of pub-
lic policy;

– Improvement of English bus transport 
through State regulation and financing of this 
industry;

– Maintenance high standards of safety 
and security in transport, in particular road 
transport, etc. (British government, 2019).

In Sweden, the use of photo radars for road 
surveillance has proved to be an effective way 
to combat speed violations. Photo radars are 
widely used on Swedish highways. In this case, 
sections of the road, where there are photo 
radars, have appropriate warning signs, reacting 
to which, drivers automatically reduce the speed 
to avoid penalties. Public opinion polls indicate 
that the majority of drivers have a positive atti-
tude towards photo radars, considering them to 
be assistants in traffic (Koniaev, 2013). 

In Germany, the system of video and photo 
recording of road behaviour and traffic viola-
tions, as well as penalty points, has a long his-
tory. According to the principles of German 
traffic rules, video and photographic radar mon-
itoring should primarily educate drivers, not 
punish them. In addition, its use is necessary in 
particularly dangerous areas with a large num-
ber of accidents. In Germany, about 3,500 fixed 
radars are used to record traffic violations both 
on motorways and in built-up areas. A board 
with a special inscription informs motorway 
participants about the control and observation. 
At the same time, there is no need for warning in 
localities. The technique is constantly improv-
ing, for example, there are systems photograph-
ing motorcycles, that is, from the back. In addi-
tion to fixed radars, the police make extensive 
use of mobile stations and hand-held devices. 
Mobile stations are placed both on tripods on 
both sides of the road in inconspicuous places, 
and in the very police cars (Saakov, 2016).

In fact, automated traffic control can be 
considered one of the most effective mecha-
nisms for ensuring road transport safety. In 
Ukraine, the so-called TruCAM radar have 

only recently been introduced. Cameras for 
recording speeding on Ukrainian roads began 
to be installed on October 8, 2018. TruCam 
Laser Radar Patrol monitors roads in difficult 
areas and high accident risk areas. These radars 
are located at accident concentration points 
and accident-prone sections of roads of interna-
tional importance. TruCam devices will be used 
only with the placement of road signs reporting 
photo-video recording of violations, on sections 
of roads of international importance and in cit-
ies with an increased rate of accidents due to 
speeding. To prevent abuse and corruption risks, 
TruCam contains an AES encryption algorithm, 
making it impossible to interfere with the sys-
tem and any data correction. 

At the level of national legislation, many 
countries reduce the problem of road safety 
regulation to codified provisions. Positive 
examples exist in Bulgaria, Denmark, Finland, 
Spain and other foreign countries. The French 
experience is of particular interest, where 
the main document is the Traffic Rules, con-
sisting of 5 volumes, the Rules on Road Main-
tenance, the Departmental Instruction on Road 
Signs and Signals and the Criminal Code. The 
five volumes of the French Traffic Rules, which 
are divided into legislative and regulatory parts, 
contain a set of provisions governing all traf-
fic-related matters (Machulskaia, 2006, р. 11).

Estonia has adopted laws on each mode 
of transport (public, freight, etc.) and on roads. 
Moreover, separate laws regulate: violation 
of administrative law; transport insurance; lia-
bility of road owners or administrators and road 
users for the maintenance, use and protection 
of roads, and parking of vehicles (Koniaev, 2013).

Furthermore, a European mechanism for 
establishing a fine for traffic offences is specific. 
The amount of the fine may be determined on 
the basis of the offender’s annual earnings, 
monthly salary, general financial situation 
and minimum wage established in the State. 
As a result, drivers for the same violations can 
get different fines, but in reality, they will have 
the same “material” and psychological effect. 

3. Priority areas for road safety in Ukraine.
For Ukraine, this experience is quite unu-

sual, and its adoption in the domestic experi-
ence requires providing a regulatory definition 
of the procedure and conditions for determining 
the amount of fines.

Therefore, priority areas for road safety can 
be grouped into:

1) Compliance with traffic rules. The 
main measures in this area are: eradication 
of legal nihilism, raising of legal awareness, 
promotion of road safety, improvement 
of supervision and control of the use of seat 
belts, child restraints and other protective 
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equipment, speed control and the detection 
of drunk driving;

2) Increased safety of vehicles. This requires 
increasing the visibility of the vehicle on 
the road; improving vehicle design, equipment 
and systems; 

3) Road traffic risk reduction and a safe road 
environment. This area proposes to give prior-
ity to public transport; to strengthen the system 
of issuing driver’s licences; to use innovations in 
urban planning and land use;

4) Medical care improvement. To this end, 
medical units should quickly come to the scene 
of the accident and provide immediate assis-
tance to the injured; treatment and rehabilita-
tion of the injured in accidents

In support of this grouping, three basic 
principles can be identified to develop national 
road safety programmes: analysis of the causes 
of accidents; development of cost-effective 
measures, aimed at achieving the goal; monitor-
ing the results of measures, modifying the cho-
sen areas. 

Since January 2015, the implementation 
of the project Twinning “Support to the Min-
istry of Infrastructure of Ukraine on improving 
the level of road transport safety” has begun in 
Ukraine to increase the level of road transport 
safety and bring national legislation into line 
with EU provisions and requirements. The aim 
of the project is to improve the safety of com-
mercial road transport in Ukraine in accordance 
with EU technical requirements and best inter-
national practices in order to reduce the number 
of accidents and fatalities caused by them. With 
the participation of experts, a draft Regulations 

on the Safety Management System has been 
made on the basis of draft Model Regulation 
on the Traffic Safety Management System for 
Road Transport and elaborated in accordance 
with European practices. A number of seminars 
were held during which experts presented best 
practices in accident investigation in EU coun-
tries, including the use of modern technologies. 
Moreover, the experts provided Ukrainian 
colleagues with information on the operation 
of accident databases in Europe and examples 
of relevant encryption books (Ministry of Infra-
structure of Ukraine, 2016). 

Therefore, the review of foreign experi-
ence in road transport safety on the example 
of the European Union and individual mem-
ber countries (Germany, Sweden, Great Brit-
ain, Norway) as well as other States (Belarus, 
Uzbekistan and the United States) enables to 
identify a number of positive factors that could 
be replicated and introduced into the State’s 
legal system. 

4. Conclusions
Thus, to improve the system of road trans-

port safety in Ukraine, taking into account 
the experience of European States, the follow-
ing tasks should be accomplished: to expand 
the regulatory and legal framework for road 
transport safety in accordance with the progres-
sive standards of developed European States; 
to identify transport policy priorities that shall 
meet high safety standards; to introduce inno-
vative technologies in the field of in road trans-
port safety; to implement an effective system 
of control and supervision of road transport 
safety in accordance with European standards. 
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ЗАРУБІЖНИЙ ДОСВІД ЗАБЕЗПЕЧЕННЯ БЕЗПЕКИ НА 
АВТОМОБІЛЬНОМУ ТРАНСПОРТІ ТА ОСНОВНІ НАПРЯМКИ 
ЗАПРОВАДЖЕННЯ ЙОГО В УКРАЇНІ

Анотація. Мета. Мета статті полягає в дослідженні європейського досвіду забезпечення безпе-
ки на автомобільному транспорті та визначення шляхів його запровадження у вітчизняну практику. 
Результати. У статті автором досліджується зарубіжний досвід забезпечення безпеки на автомо-
більному транспорті. Проаналізовано основні напрямки транспортної політики низки європейських 
держав. Вказано, що проблема зниження дорожнього травматизму вирішується шляхом розробки 
та прийняття програм, які мають міжвідомчий характер, у її реалізації беруть участь різні органи 
структурі державної влади управління. Визначено основні напрямки запровадження позитивного 
міжнародного досвіду у вітчизняну практику. З’ясовано, що пріоритетні напрямки забезпечення без-
пеки дорожнього руху можна розділити на такі групи: 1) дотримання правил дорожнього руху. Осно-
вними заходами, що забезпечують цей напрямок, є: викорінення правового нігілізму, підвищення 
рівня правосвідомості, пропаганда безпеки дорожнього руху; вдосконалення нагляду та контролю за 
використанням ременів безпеки, дитячих утримувальних пристроїв та інших захисних засобів, дотри-
мання швидкісного режиму та виявлення осіб, які керують транспортним засобом у стані сп'яніння; 
2) підвищення рівня безпеки транспортних засобів. І тому необхідно забезпечити підвищення види-
мості транспортного засобу на дорогах, удосконалення конструкцій, обладнання та систем транспорт-
ного засобу; 3) зниження ризику дорожнього руху та створення безпечного дорожнього середовища. 
У цьому напрямі мається на увазі: надання пріоритету громадському транспорту; посилення системи 
видачі посвідчень водія; використання інновацій у містобудуванні та землекористуванні; 4) удоско-
налення системи медичної допомоги. Для цього слід забезпечити оперативність прибуття медичних 
підрозділів на місце ДТП та надання невідкладної допомоги потерпілим; організацію та забезпечен-
ня лікування та реабілітації осіб, які постраждали під час дорожньо-транспортних пригод. Висновки. 
Зроблено висновок, що в Україні з метою удосконалення системи забезпечення безпеки на автомо-
більному транспорті необхідно вирішити такі завдання: розширити нормативну-правову базу у сфе-
рі забезпечення безпеки на автомобільному транспорті у відповідності із прогресивними нормами 
розвинених європейських держав; визначити пріоритетні напрями транспортної політики, які пови-
нні відповідати високим стандартам безпеки; забезпечити впровадження інноваційних технологій 
у сфері забезпечення безпеки на автомобільному транспорті, запровадження дієвої системи контролю 
та нагляду за безпекою на автомобільному транспорті у відповідності до європейських стандартів. 

Ключові слова: транспорт, автомобільний транспорт, безпека на транспорті, безпека дорожньо-
го руху, транспортна безпека, забезпечення безпеки на автомобільному транспорті.
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THE TRANSFORMATION OF LOCAL TAXES  
IN THE TAX SYSTEM OF UKRAINE

Abstract. The purpose of the article is to study the transformation of types of local taxes in the tax 
system based on a retrospective analysis of their legal regulation; to identify the shortcomings and positive 
experience of taxation lawmaking. Research methods. The general scientific (comparison, generalization) 
and special (retrospective analysis, content analysis, logical-legal method) methods of scientific knowledge 
were used to achieve the goal. Results. The experience of delegation of legislative powers by the Verkhovna 
Rada of Ukraine to the Cabinet of Ministers of Ukraine and the legal grounds for conducting a taxation 
experiment were analyzed. The author examined the sequence of adoption of normative legal acts, which 
regulate the establishment and procedures for collecting local taxes, by legislative and executive bodies. As 
a result of comparison of the lists of local taxes that are simultaneously enshrined in two legal acts (The Law 
of Ukraine “On the Taxation System” and the Decree “On Local Taxes and Fees”), which were in force from 
October 1, 1994 until the adoption of the Tax Code of Ukraine, the non-identity of the names and terms 
enshrining individual local taxes was revealed. The local taxes collected to attract the additional funds to 
local budgets in the short term and in order of the experiment were emphasized. It is noted that for the first 
time the concept of “tax agent” was legally fixed and the intended use of their tax revenues was settled in 
the legal acts which established the procedure for collecting of local taxes by experiment. Conclusions. 
The Ukrainian tax system is characterized by the reduction of local taxes. Since 2015, it comprises two 
local taxes. The decision on their collection in a particular territory is made by the local government. The 
mechanism of legal regulation of local taxes, which started working after the proclamation of Ukraine’s 
independence in 1991, is constantly evolving and being improving. However, the rulemaking process 
requires the following: 1) to improve the coordination of actions of legislative and executive authorities; 
2) to take into account the norms enshrined in interrelated documents; 3) executive authorities to comply 
with the limits of tax authority established by law.

Key words: decree, law, local taxes, tax code, tax system.

1. Introduction
The public purpose of local taxes is conveyed 

by their fiscal function. It is known that they are 
a component of tax revenues of the local budget, 
one of the sources of income of the general budget 
fund of rural, settlement, city, and amalgamated 
territorial communities (hromadas). The availa-
bility of local taxes in the tax system contributes 
to the formation of financial resources necessary 
to ensure the functioning of local self-govern-
ment authorities. Therefore, the improvement 
of legal regulation of procedures for their intro-
duction and collection holds sway over time 
and is constantly of interest to lawyers and econ-
omists. In particular, the legal regulation of local 
taxes was discussed by Bokshorn A.V. (Bokshorn, 
2021), Viktorchuk M.V. (Viktorchuk, 2016), 
Dumchykov M.O. (Dumchykov, 2018), Ryzhiy 
A.V. (Ryzhiy, 2021), Skorobahach V.I. (Skoroba-

hach, 2015), et al. Its features were studied by 
Pabat O.V. (Pabat, 2020, p. 44–47). The stages 
of formation and development of legal ground-
work for local taxes were analyzed by Kmit 
V.M., Vovchanskyi Yu.V. (Kmit’, Vovchans'kuy, 
2018, p. 656-662), Shapoval V.O. (Shapoval, 
2019, p. 101–105). In order to identify contradic-
tions and gaps in tax legislation, a retrospective 
analysis of the regulatory framework governing 
the administration of local taxes was carried out 
by Bokshorn A. V. (Boxgorn, 2017, p. 38–47), 
Mushenok V. V. (Mushenok, 2017), and Ryzhiy 
A. V. (Ryzhiy, 2021, p. 64–74). Khrystoforov 
A.B. (Khrystoforov, 2017, p. 127–133) provided 
the legal assessment of the norms of the Tax Code 
of Ukraine (TCU) for compliance with the prin-
ciple of stability of tax legislation and the Budget 
Code of Ukraine (BCU) in terms of regulating 
the procedure of putting local taxes in force.

© K. Nedostup, 2022
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The purpose of the article is to study 
the transformation of types of local taxes in 
the tax system based on a retrospective analysis 
of their legal regulation; to identify shortcom-
ings and best practices in taxation law-making.

To achieve the above, the author has used 
general scientific (comparison, generalization) 
and special (retrospective analysis, content 
analysis, logical-legal) methods of scientific 
cognition.

2.  Legal grounds for the availability 
of local taxes in the tax system 

It is known that the Verkhovna Rada 
of Ukraine (VRU) – the sole body of legislative 
power in the state – adopts all laws, including 
those relating to taxation. However, the history 
of domestic law-making has the case of tempo-
rary (from 30.12.1992 to 21.05.1993) delegation 
by the parliament of its powers, enshrined in 
para. 15 of Art. 97 of the Constitution of Ukraine 
in effect at that time [the Constitution (Basic 
Law) of Ukraine dated 20.04.1978, No. 888-IX], 
to the Cabinet of Ministers of Ukraine (CMU) 
“for making prompt decisions on matters 
related to the introduction of a market economy 
and concentrating their legislative solution in 
a single pair of hands” (Law of Ukraine dated 
18.11.1992, No. 2796-XII). 

The sole body of legislative power delegated 
its constitutional authority in the following way. 
First, on 18.11.1992, the Parliament adopted 
the Law of Ukraine No. 2796-XII “On Tempo-
rary Suspension of the Powers of the Verkhovna 
Rada of Ukraine provided for in paragraph 13 
of Article 97 of the Constitution of Ukraine 
and the Powers of the President of Ukraine 
provided for in paragraph 7–4 of Article 114-5 
of the Constitution of Ukraine”. Thus, it ruled to 
temporarily, “for 6 months”, suspend the effect 
of “paragraph 13 of Article 97 of the Consti-
tution of Ukraine in terms of the legislative 
regulation of property relations, entrepreneur-
ial activity, social and cultural development, 
state, customs, scientific and technological pol-
icy, financial and credit system, taxation, state 
policy on remuneration and pricing, as well 
as the effect of paragraph 7-4 of Article 114-5 
of the Constitution of Ukraine. The Cabinet 
of Ministers of Ukraine was entitled to exercise 
the mentioned powers.

On the same day (18.11.1992), 
the Verkhovna Rada of Ukraine adopted the Law 
of Ukraine No. 2796-XII “On Temporary Dele-
gation of the Powers to Issue Decrees on Leg-
islative Regulation to the Cabinet of Ministers 
of Ukraine” to resolve issues related to imple-
menting market reform promptly.

Further, on 21.11.1992, the VRU adopted 
Law No. 2813-XII specifying legislative acts 
which the CMU is authorized to adopt, their 

legal status, etc. On 22.11.1992, the VRU 
determined (Resolution of the Verkhovna Rada 
of Ukraine No. 2814-XII dated 22.11.1992) 
the effective date of the Law of Ukraine “On 
Temporary Suspension of the Powers of the Verk-
hovna Rada of Ukraine provided for in paragraph 
13 of Article 97 of the Constitution of Ukraine 
and the Powers of the President of Ukraine 
provided for in paragraph 7–4 of Article 114-5 
of the Constitution of Ukraine” and instructed 
the Legislation and Legitimacy Commission 
of the Verkhovna Rada of Ukraine to draw up 
and submit the relevant amendments and addi-
tions to the Constitution of Ukraine for the VRU 
consideration. As a result, on 19.12.1992, the Par-
liament adopted two legal acts:

1)  the Law of Ukraine No. 2885-XII “On 
Supplementing the Constitution (Basic Law) 
of Ukraine with Article 97-1 and Amendments 
and Additions to Articles 106, 114-5, and 120 
of the Constitution of Ukraine” (enacted on 
10.01.1993);

2)  the Law of Ukraine No. 2886-
XI “On Amendments and Additions to 
the Law of Ukraine “On Temporary Suspension 
of the Powers of the Verkhovna Rada of Ukraine 
provided for in paragraph 13 of Article 97 
of the Constitution of Ukraine and the Powers 
of the President of Ukraine provided for in para-
graph 7–4 of Article 114-5 of the Constitution 
of Ukraine” (enacted on December 30, 1992). 

After reading the Law of Ukraine No. 2886-
XI, the author states that it does not make any 
additions but completely modifies the content 
declared in its title. Consequently, it becomes 
identical to the Law of Ukraine dated 18.11.1992 
No. 2796-XII “On the Temporary Delegation 
of the Powers to Issue Decrees on Legisla-
tive Regulation to the Cabinet of Ministers 
of Ukraine”. Analyzing the history of the latter 
legal act published on the VRU official portal, 
one can see that this document has two editions 
today: the primary edition, which was adopted 
by the VRU on 18.11.1992, and the current one, 
the content of which was enshrined by the Law 
of Ukraine No. 2886-XII and which fully dupli-
cated its original edition. In other words, both 
versions of the aforementioned law of Ukraine 
are the same.

It is apparent that the publication of two 
different laws in title and content with the same 
number 2796-XII by the Verkhovna Rada 
of Ukraine on 18.11.1992 affected further 
law-making activities.

The official web portal  of the Parliament 
of Ukraine currently lacks the text of the Law 
of Ukraine No. 2796-XII as of 18.11.1992 “On 
Temporary Suspension of the Powers 
of the Verkhovna Rada of Ukraine provided for 
in paragraph 13 of Article 97 of the  Constitution 
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of Ukraine and the Powers of the President 
of Ukraine provided for in paragraph 7–4 
of Article 114-5 of the Constitution of Ukraine”. 
A scanned copy of the relevant legal act is 
available on the official web portal of the State 
Archival Service of Ukraine. Therefore, it is 
impossible to have a look at its latest edition 
and reliably establish whether the document 
has legal force at the moment. 

Given the chronology of adopting 
the above-mentioned legal acts and their enact-
ment, the author asserts the following:

1. The Parliament became entitled by law “to 
delegate the powers to issue decrees on legislative 
regulation of specific matters under paragraph  
13 of Article 97 of the Constitution of Ukraine 
to the Cabinet of Ministers of Ukraine for a spec-
ified period”, and the CMU – to issue decrees 
from the moment of introducing appropriate 
amendments to the Basic Law [Constitution 
(Basic Law) of Ukraine dated 20.04.1978 No. 
888-IX], that is, after the enactment of the Law 
of Ukraine No. 2885-XII. 

2. As of 18.11.1992, the Verkhovna Rada 
of Ukraine was not authorized to adopt the Law 
of Ukraine No. 2796-XII “On Temporary Del-
egation of Powers to Issue Decrees on Legis-
lative Regulation to the Cabinet of Ministers 
of Ukraine”.

It should be noted that from 24.11.1992 to 
21.05.1993, the Cabinet of Ministers of Ukraine 
adopted 83 decrees, among which was Decree 
No. 56-93 “On Local Taxes and Fees”, which 
entered into force on 05.06.1993 and was in 
effect until the enactment of the Tax Code 
of Ukraine (until 01.01.2011). The legal 
act was “focused on strengthening the bud-
gets of local self-government” and specified 
“the types of local taxes and fees, their maxi-
mum amount, and the calculation procedure” 
(Decree of the Cabinet of Ministers of Ukraine 
“On Local Taxes and Fees” dated May 20, 1993, 
No. 56–93). 

It is known that in Ukraine, from 01.10.1991 
to 01.04.1994, the Law of the Ukrainian 
Soviet Socialist Republic No. 1252-XII dated 
26.06.1991 regulated principles of the tax sys-
tem construction. The legal act established 
types of republic-wide “taxes, fees, and manda-
tory payments, the sources of their remittance, 
taxpayers and taxation objects, and liability for 
violation of tax legislation”. 

Later, as a result of the adoption of the Law 
of the Ukrainian Soviet Socialist Republic dated 
02.02.1994 No. 3904-XIII by the Verkhovna 
Rada of Ukraine, the Law of the Ukrainian 
SSR dated 26.06.1991 No. 1252-XIII was 
issued in a new wording, which came into force 
on 01.04.1994. Thus, for the first time, it was 
enshrined the legal definition of the concept 

of the “taxation system” and types of national 
taxes and mandatory payments, local taxes 
and fees”. 

At the time of the adoption and enactment 
of the Decree of the CMU No. 56–93, the avail-
ability of local taxes and fees in the tax system 
was not legally enshrined, but it was deter-
mined that tax legislation comprises the Law 
of the Ukrainian SSR No. 1252-XII “and other 
acts of the legislation of the Ukrainian SSR 
issued in accordance with it”.

The author emphasizes that, being an act 
of law-making, Decree No. 56–93, which was 
adopted by the supreme body in the system 
of executive bodies based on the Law “On Tem-
porary Delegation of Powers to Issue Decrees 
on Legislative Regulation to the Cabinet 
of Ministers of Ukraine”, has the force of law.

Taking into account the above, the author 
holds that from June 5, 1993, to April 1, 1994, 
under the Law of the Ukrainian SSR No. 1252-
XII, there were no local taxes and fees in the tax 
system. However, they were collected pursu-
ant to the Decree of the Cabinet of Ministers 
of Ukraine No. 56-93. The Parliament elimi-
nated legal conflict by adopting Law No. 3904-
XII (Law of the Ukrainian Soviet Socialist 
Republic “On Amendments and Additions to 
the Law of the Ukrainian SSR “On the Taxa-
tion System” dated 02.02.1994 No. 3904-XIII).

3. Types of local taxes available in the tax 
system before the adoption of the Tax Code 
of Ukraine

From 01.01.1994 to 01.01.2011, types 
of local taxes were identified by two legal 
acts – the Law of Ukraine “On the Taxation 
System” (Table. 1) and the Decree of the CMU 
No. 56–93 (Table 2). During that period, the tax 
system was modified many times.

Ryzhiy (Ryzhiy, 2021, p. 45) studied 
the transformation and development of local 
taxes and fees. However, by relying on the con-
tent analysis of versions of the Law “On Taxa-
tion System” and the Decree “On Local Taxes 
and Fees” available on the official web portal 
of the Parliament “Legislation of Ukraine”, 
somewhat different results from comparing local 
taxes fixed in these legal acts were obtained.

In particular, the following was established.
1. Non-identity  of the names of individual 

local taxes.
1)  During the entire validity period 

of Decree No. 56-93, the list of local taxes, 
enshrined in its Art. 1, included a parking fee. 
According to sub-para. b of para. 1 of Art. 15 
of the Law of Ukraine No. 1252-XII, the fee 
entitled as above was available in the domes-
tic tax system until 20.03.1997. As a result 
of alteration of the mentioned legal act based 
on the Law of Ukraine No. 77/97-VR dated 



61

1/2022
F I N A N C E  L A W

Table 1
Types of local taxes according to para. 1 of Art. 15 of the Law of Ukraine  

“On the Taxation System” dated 26.06.1991 No. 1252-XII 
Law revision as of the following date

01.04.1994 20.03.1997 12.07.2000 26.06.2001 01.01.2004 01.01.20111
Hotel tax – –

Parking fee2 Vehicle parking fee
Market fee

Housing allocation fee 
Resort fee

Entry fee for a horse race
Tax on winning from a horse race.

Track take
Fee for the use of local symbols

Filming fees
Local auction and lottery fees

Cross-border tax – –
Retail license fee Retail and service license fee

– Dog tax

– – Excursion 
and tourist tax3 – – –

1Invalidation.
2Hereinafter author’s marks.
3 Collected from 01.01.2001 to 26.06.2001
Source: summarized by the author.

18.02.1997, it was revised. Thus, the list of local 
taxes enshrined by the Law of Ukraine “On 
the Taxation System” began to contain a “vehi-
cle parking fee”. This name of the local fee was 
retained until the repeal of Law No. 1252-XII 
because of the enactment of the Tax Code 
of Ukraine.

2)  The Law of Ukraine No. 1252-XII fixes 
a “tax on winning from a horse race”. Instead, 
Decree No. 56-93 fixes “a track rate”. In order 
to understand which “runs” are referred to 
in the name of the local tax mentioned in 
the decree, it is necessary to read Art. 9 of this 
legal act.

3)  As you can see (Table 1), until March 
20, 1997, there was a retail license fee in the tax 
system. After amending the Law of Ukraine 
“On the Taxation System”, based on the Law 
of Ukraine No. 77/97-VR, the name of the con-
cerned local fee has changed. Since then, it has 
been called “a retail and service license fee”. 
However, no corresponding changes were made 
to para. 17 of Art. 1 of Decree No. 56-93. There-
fore, the procedure for collecting the relevant 
local fee from its payers, who carry out their 
service activities, was not regulated. The author 
draws attention to the fact that legal conflict 
was not settled before the decree’s abolition.

The analysis of regulations and legal acts 
approved by local self-government bodies 

that establish the mechanism for charging 
a retail and service license fee (http://parus-
consultant.com/?doc=03R3147185, http://
consultant.parus.ua/?doc=01SCY7AAFD, 
etc.) indicates that they were developed under 
Art. 17 of Decree No. 56-93. In other words, 
local self-government bodies independently 
determined the procedure for charging retail 
and service license fee by relying on the proce-
dure established by the law for charging a retail 
license fee.

2. Difference in the terms of legal confirma-
tion of a dog tax. 

The local fee under study, in accordance with 
Decree No. 56-93, was charged from 20.05.1993 
to 01.01.2011. However, it was included in 
the list of local fees, enshrined in the Law 
of Ukraine No. 1252-XII, as of 20.03.1997 VR 
by relying on the Law of Ukraine No. 77/97. 

3. Short-term existence of some local taxes.
“To attract additional funds to set-

tle the arrears of wages and social benefits 
for employees of educational institutions 
of the general secondary education system”, 
based on the Law of Ukraine dated 17.09.1999 
№ 1065-XIV, Art. 1 of Decree No. 56-93 was 
supplemented with the following paragraph: “a 
fee for the right of business entities to use prem-
ises located in the central part of the settlement 
and buildings that are monuments of history 
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Table 2
Types of local taxes according to Art. 1 of the Decree of the Cabinet of Ministers of Ukraine 

dated May 20, 1993, No. 56-93 
Decree revision as of the following date

20
.5

19
93

1

16
.0

7.
19

93

17
.0

9.
19

99

13
.0

5.
20

00

12
.0

7.
20

00

20
.0

6.
20

01

01
.0

1.
20

04

01
.0

1.
20

11
2

Hotel fee – –
Parking fee
Market fee

Housing allocation fee
Dog tax

Resort fee
Entry fee for a horse race

Tax on winning from a horse race
Track take

Fee for the use of local symbols
Filming fee

Local auction and lottery fees
Cross-border tax – –

Retail license fee
– – Fee for the right of business entities to use 

premises located in the central part of the set-
tlement and buildings that are monuments 

of history and culture3

– – – – –

– – – – Excursion 
and tour-

ist tax

– – –

1Original version.
2Invalidation.
3Collected from 01.01.2000 to 13.05.2000
Source: summarized by the author.

and culture” and Art. 17-2, which determined 
the procedure for its collecting. The fee was 
effective from 01.01.2000 to 13.05.2000. Due to 
the abolition of the Law of Ukraine No. 1065-
XIV, para. 19 of Art. 1 and Art. 17-2 (the Law 
of Ukraine No. 1661-III dated 20.04.2000) were 
excluded from Decree No. 56-93.

Let’s pay attention to the fact that 
the Verkhovna Rada of Ukraine, deciding to 
make the above additions to Decree No. 56–93, 
ignored the need to amend the interrelated 
document – the Law of Ukraine No. 1252-XII. 
Consequently, the relevant local fee could not 
be collected because it had not been introduced 
into the tax system of the state.

In addition to the above fee, there was 
another short-term local fee in the domestic tax 
system.

Pursuant to the Law of Ukraine No. 1805-ІІІ 
dated 08.06.2000, para.1 of Art. 15 of the Law 
of Ukraine “On the Taxation System” was sup-
plemented with [26] sub-para. 15, and Art. 1 

of the Decree “On Local Taxes and Fees” – with 
paragraph 20: “excursion and tourist fee”. The 
decree was also supplemented with Article 17-2, 
which defines the payers and the maximum fee 
amount. The excursion and tourist fees were 
available from 01.01.2001 to 26.06.2001. It 
was canceled by the Law of Ukraine dated 
07.06.2001 № 2515-ІІІ.

4.  Local taxes collected during the taxa-
tion experiment 

Analyzing the legal regulation of local taxes, 
one cannot disregard the taxes that were col-
lected from 2003 to 2006 solely on the territory 
of the Autonomous Republic of Crimea (ARC). 
“Given the specifics of the socio-economic devel-
opment of the region”, the taxes were introduced 
by the Verkhovna Rada of the Autonomous 
Republic of Crimea (VR of the ARС) in agree-
ment with the Cabinet of Ministers of Ukraine.

Pursuant to Art. 39 of the Law of Ukraine No. 
380-IV dated 26.12.2002 “On the State Budget 
of Ukraine for 2003”, resolution No. 434-3/03 
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dated 19.02.2003 of the VR of ARC approved 
four provisions that establish the mechanism 
for the collection of the following local fees in 
the Autonomous Republic of Crimea: 1) for 
the development of municipal public transport; 
2)  resort; 3) for the development of the recre-
ational complex; 4)  from the owners of real 
estate for the use of engineering infrastructure 
and improvement of cities and settlements.

However, on May 28, 2003, the Cabi-
net of Ministers of Ukraine decided “to agree 
with the proposal of the Verkhovna Rada 
of the Autonomous Republic of Crimea relat-
ing to the introduction of local fees in 2003 
as an experiment, i.e., the fee for the develop-
ment of the recreational complex in the Auton-
omous Republic of Crimea and the fee for 
the development of passenger e-transport in 
the Autonomous Republic of Crimea” (Reso-
lution of the Cabinet of Ministers of Ukraine 
dated 28.05.2003, No. 875). That kind of parlia-
ment decision encouraged the VR of the ARC 
to make specific amendments to the prior 
resolution No. 434-3/03 dated 19.02.2003 
(see sub-paras. 1.3–1.4, para. 1 of the Decree 
of the VR of the ARC as of 05.06.2003 No. 
587-3/03). Consequently, the mentioned stat-
utory act was expanded by para. 301, and para. 
30 was recognized as invalid. Thus, the Regula-
tion on the fee for the development of the rec-
reational complex in the ARC and the Regula-
tion on the fee for the development of passenger 
e-transport in the ARC were approved.

Initiated in 2003, the experiment on col-
lecting the abovementioned two local fees in 
the ARC, based on the Law of Ukraine No. 
1344-IV dated 27.11.2003 and the Resolution 
of the CMU No. 875 dated 28.05.2003, lasted 
until 01.01.2005. 

During the experiment, the concept of “tax 
agent” was used for the first time – its defini-
tion was also enshrined. Thus, para. 4.1. para. 
4 of the Regulation on the fee for the devel-
opment of the recreational complex in the AR 
of Crimea determined that “the fee is collected 
by tax agents – legal entities or individuals who, 
regardless of their organizational and legal sta-
tus and their methods of payment of other taxes, 
are obliged under this Regulation to accrue, 
deduct or collect and pay the fee to the budget 
on behalf and at the expense of a taxpayer, to 
keep tax records and submit tax reports to tax 
authorities following the current legislation, as 
well as to be responsible for violation of the pro-
visions of this Regulation”.

The normative legal acts regulating the pro-
cedure for collecting the aforementioned local 
fee enshrined their intended use. Thus, tax reve-
nues from the fee for the development of the rec-
reational complex, which was collected from 

organized holidaymakers and unorganized hol-
idaymakers who arrived in the Autonomous 
Republic of Crimea in their vehicles, were to be 
allocated to implement joint projects with local 
governments for the development of resort cit-
ies, finance activities related to reconstruction, 
maintenance of the infrastructure of the resort 
and tourism complex and preparation for 
the resort season, and obtained revenues from 
the fee, which was collected from other unor-
ganized holidaymakers, to cover the costs 
specified by local councils during the approval 
of budgets for the relevant year.

The fee for the development of passenger 
electric transport was an additional source 
of funds for developing public transport, first 
of all, intercity passenger electric transport, 
the purchase of school buses. As you can see, 
the statutory purposes of the concerned local 
fee were not fully consistent with its name.

The procedure for collecting fees defined 
the budget type for their crediting, payment 
name, and the code of income budget classifica-
tion (Table. 3).

At the same time, the order of the Min-
istry of Finance of Ukraine (MFU) No. 441 
dated 09.07.2003 additionally introduced code 
16011800 “Fee for the development of a rec-
reational complex in the Autonomous Repub-
lic of Crimea and code 16011900 “Fee for 
the development of passenger electric transport 
in the Autonomous Republic of Crimea” into 
the systematized grouping of income (Order 
of the Ministry of Finance of Ukraine No. 604 
dated 27.12.2001 “On Budget Classification 
and its Implementation”).

As we can see, the MFU did not fix a budget 
classification code for analytical account-
ing of revenues from the fee for the develop-
ment of the recreational complex in the ARC. 
However, the VR of the ARC did not amend 
sub-paras. 4.7–4.8 of the normative legal act 
establishing the procedure for the collection 
of the relevant fee throughout the period of its 
validity.

During the study of the legal regulation 
of the collection of the fee for the develop-
ment of the recreational complex and the fee for 
the development of passenger electric transport 
in the ARC, it was found that the experiment on 
their collection in the ARC was not agreed with 
the Cabinet of Ministers of Ukraine after 2004. In 
addition, the fees were administered in the ARC 
throughout 2005 and for some time in 2006.

Therefore, there raised a logical matter 
of the legal grounds for conducting a taxa-
tion experiment in the Autonomous Republic 
of Crimea. It is known that:

1. Only the laws of Ukraine establish the tax-
ation system, taxes, and fees. From 01.04.1994 
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Table 3
Conditions for the transfer of local fees approved by the Verkhovna Rada of the Autonomous 

Republic of Crimea

Type of local fee Type of local budget Purpose of payment Code of budget 
classification

Fee for the development 
of the recreational com-

plex in the ARC

Budget of local 
self-government

Fee for the development 
of recreational complex from 

unorganized holidaymakers in 
the ARC

16011801

Budget of the Auton-
omous Republic 

of Crimea

Fee for the development 
of recreational complex from 
organized holidaymakers in 

the ARC
16011800

Fee for the development 
of recreational complex in 

the ARC*
16011802

Fee for the development 
of passenger electric 

transport in the ARC

Fee for the development 
of passenger electric transport 

in the ARC
16011900

*The fee is paid by unorganized holidaymakers who arrived in the Autonomous Republic of Crimea in own 
vehicles.

Source: summarized by the author by relying on sub-paras. 4.7–4.8, para. 4 of the Regulation on the fee for 
the development of the recreational complex in ARC, and sub-para. 6.2, para. 6 of the Regulation on the fee for 
the development of passenger electric transport in the ARC.

to 01.01.2011, the role of that kind of a legal 
act was the Law of Ukraine “On the Taxation 
System”. Art. 1 of the Law determined that 
“taxes and fees (mandatory payments), the pay-
ment of which is not prescribed by this Law, are 
not payable” (from 20.03.1997 to 17.02.2000) 
and “any taxes and fees (mandatory payments) 
introduced by the laws of Ukraine must be 
included in this Law” (from 20.03.1997 to 
01.01.2011). 

2. The Budget Code of Ukraine (BCU) 
in force at that time enshrined that tax rev-
enues are considered only “... local ... fees 
stipulated by the tax laws of Ukraine” (para. 
2 of Art. 9) and regulated the indicators 
and provisions of the law on the State Bud-
get of Ukraine (para. 2 of Art. 38). According 
to the BCU, the mentioned law cannot make 
changes in the tax system and amend the pow-
ers of the Cabinet of Ministers of Ukraine. 

3.  The Autonomous Republic of Crimea 
is authorized, pursuant to the legislation 
of Ukraine, ... to conduct taxation experiments, 
set local taxes and fees, ... exercise other 
powers in the field of taxation” (Constitu-
tion of the Autonomous Republic of Crimea 
dated 23.12.1998). The Constitutional Court 
of Ukraine [decision No. 1-rp/2003 as 
of 16.01.2003 (case No. 1-3/2003)] recognized 
the provision of the Constitution of the Autono-
mous Republic of Crimea, approved by the Law 
of Ukraine “On Approval of the Constitu-
tion of the Autonomous Republic of Crimea” 
as of December 23, 1998, as complying with 
the “Constitution of Ukraine (constitutional): 

“in accordance with the legislation of Ukraine ... 
conducting taxation experiments”.

4. The list of issues in respect of which the Auton-
omous Republic of Crimea carries out statutory 
regulation is enshrined in Art. 137 of the Consti-
tution of Ukraine (Constitution of Ukraine dated 
June 28, 1996, No. 254k/96-BP) –taxation issues 
are out of its scope. 

5.  “Normative legal acts of the Verkhovna 
Rada of the Autonomous Republic of Crimea ... 
may not contradict the Constitution and laws 
of Ukraine and are adopted in accordance with 
the Constitution of Ukraine, laws of Ukraine, 
acts of the President of Ukraine and the Cabi-
net of Ministers of Ukraine and for their imple-
mentation” (Constitution of Ukraine dated 
June 28, 1996, No. 254k/96-VR).

In view of the above, we must state that 
the Verkhovna Rada of the Autonomous 
Republic of Crimea, having set local fees on 
the territory of the ARC that are not prescribed 
by the laws of Ukraine and having approved 
the regulations governing the procedure for 
their collection, exceeded its authority.

Thus, violations of the above rules called 
into question the legality of the experiment on 
collecting local fees in the ARC. 

By the way, in 2006, the Commercial Court 
of the ARC declared para. 30.1 of the Resolu-
tion of the Verkhovna Rada of the Autono-
mous Republic of Crimea No. 434-3/03 dated 
19.02.2003 “On the Budget of the Autono-
mous Republic of Crimea for 2003” illegal 
and invalid: it concerns the part of the approved 
Regulation on the fee for the development 
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of passenger electric transport in the Auton-
omous Republic of Crimea (15.03.2006, case 
No. 2-28/5895-2006A [45]) and the part 
of the Regulation on the fee for the develop-
ment of the recreational complex in the AR 
of Crimea (Resolution of the Commercial Court 
of the Autonomous Republic of Crimea dated 
17.08.2006, case No. 2–10/11684-2006A). 

The Sevastopol Commercial Court of Appeal 
dismissed the appeals of the VR of the ARC 
and upheld the above rulings of the Commercial 
Court of the ARC (Rulings of the Sevastopol 
Commercial Court of Appeal dated 22.05.2006, 
case No. 2-28/5895-2006A and dated 15.11.2006, 
case No. 2-10/11684-2006A). The Verkhovna 
Rada of the Autonomous Republic of Crimea, 
in accordance with the procedure established by 
law, did not appeal the court rulings. 

However, despite the fact that the afore-
mentioned court rulings of the Sevastopol 
Commercial Court of Appeal entered into 
force on November 30, 2006, the Parlia-
ment adopts the Law of Ukraine No. 398-
V, sub-para. 8, para. 3 of the final provisions 
of which, in 2007, “extended the experiment 
on the introduction of some local fees con-
solidated in 2003 by the Verkhovna Rada 
of the Autonomous Republic of Crimea in agree-
ment with the Cabinet of Ministers of Ukraine 
(fee for the development of the recreational 
complex in the Autonomous Republic of Crimea 
and fee for the development of passenger  
electric transport in the Autonomous Republic 
of Crimea)”. In this regard, the order of the Cab-
inet of Ministers of Ukraine dated 07.02.2007, 
No. 36-r instructed “the Council of Minis-
ters of the AR Crimea ... to quarterly inform 
the Ministry of Finance about the experiment’s 
progress, the receipt of funds to the budget 
and their use”. It should be noted that, the res-
olution of the VR of the ARC No. 315-5/06 
dated 28.12.2006 annulled the legal acts estab-
lishing the procedure for collecting the relevant 
fees in 2007. Based on the information provided 
by the State Tax Administration in the Autono-
mous Republic of Crimea (the letter of the State 
Tax Administration in the Autonomous Repub-
lic of Crimea “On Regulation of the Recrea-
tional Fee” dated 18.10.2007 No. 1206/G/15-3), 

throughout 2007, that is, at the time of adoption 
of the CMU order, both fees were not collected. 

Regulations on the fee for the development 
of the recreational complex in the Autonomous 
Republic of Crimea and Regulations on the fee 
for the development of passenger electric trans-
port in the Autonomous Republic of Crimea 
became null and void pursuant to the decree 
of the VR of the ARC dated 16.01.2008 
№ 728-5/08.

Thus, due to the study of legal acts reg-
ulating tax relations, the author holds that 
from 01.01.2004 to 31.12.2010, the tax system 
of Ukraine included (Table. 1) 12 local fees, 
of which five were subject to mandatory collect-
ing (a fee for vehicle parking, a market fee, a hous-
ing allocation fee, a fee for a trade and service 
license, a dog tax). Village, settlement, and city 
councils decided to set local fees, the list of which 
was enshrined in para. 2 of Art. 15 of the Law 
of Ukraine “On the Taxation System”; developed 
and approved the collection mechanism for each 
established fee guided by the relevant norms 
of Decree No. 56–93.

5.  Local fees collected on the basis 
of the Tax Code of Ukraine

With the enactment of the Tax Code 
of Ukraine, the powers of local self-government 
bodies in terms of establishing local taxes have 
been preserved in full, while the list of local 
taxes has changed. Three local fees began to be 
administered from 01.01.2011, namely: a vehicle 
parking fee, a tourist fee, and a fee for a business 
license (Table 4). The latter was mandatory for 
establishment by local self-government bod-
ies and was collected until 01.01.2015. The fee 
for a commercial activity license was excluded 
from the tax system due to the entry into force 
of the Law of Ukraine dated 08.12.2014 No. 
71-VIII, which modified para. 10.2 of Art. 10 
and Art. 267 of the TCU.

As you can see (Tables 1–3), the parking 
fee has been collected since 20.05.1993 until 
the present. However, during this time, not only 
the mechanism of its collection changed, but 
also the name: from 01.04.1994 to 20.03.1997 – 
parking fee, from 20.03.1997 to 01.01.2011 – 
 automobile parking fee, from 01.01.2011 and until 
now – a vehicle parking fee.

Table 4
Types of local fees under sub-para. 10.2 of Art. 10 of the Tax Code of Ukraine

The TCU text as of the following date
01.01.2011 (enactment) from 01.01.2015 to the present

Vehicle parking fee
Fee for a trade activity license –

Tourist fee
Source: summarized by the author.
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6. Conclusions 
The mechanism of collecting local taxes, 

which started working after the proclamation 
of Ukraine’s independence in 1991, is constantly 
developed and being improved. The Verkhovna 
Rada of Ukraine Legal adopt acts which regu-
late tax relations and have the status of a law. 
However, there is the case of the Parliament’s 
delegation of its legislative powers to the Cabi-
net of Ministers of Ukraine. As a result, the Gov-
ernment adopted the Decree “On Local Taxes 
and Fees” which laid the groundwork for the col-
lection of local taxes. The process of application 
of delegated legislation was accompanied by 
hasty decision-making: the delegation of powers 
by the Verkhovna Rada of Ukraine to the Cab-
inet of Ministers of Ukraine and the beginning 
of their implementation by the latter took 
place before amending the Constitution (Basic 
Law) of Ukraine; the Parliament adopted two 
laws of Ukraine, different in name and content, 
which had the same number that subsequently 
adversely affected modification of one of them.

From 01.10.1994 until the adoption of the Tax 
Code of Ukraine, the tax system included 12 
local fees, of which 5 were subject to manda-
tory charging. Amendments to their structure, 
simultaneously enshrined in the Law of Ukraine 

“On the Taxation System” and the Decree “On 
Local Taxes and Fees”, resulted in the non-iden-
tity of the names and terms of fixing individ-
ual local fees. The tax system of that period 
was characterized by the short-term existence 
of some local fees, which were introduced 
to attract additional funds to local budgets. 
For the same purpose, during 2003–2006, 
an experiment on fee collection was carried out 
on the territory of the Autonomous Republic 
of Crimea. In the normative legal acts regu-
lating the procedure for collecting the fees in 
the ARC, the intended use of their tax reve-
nues was established and the legal consolida-
tion of the concept of “tax agent” was imple-
mented for the first time. The modern tax 
system has two local fees. The local self-gov-
ernment body decides on their collection in 
a particular territory.

A retrospective analysis of the legal regula-
tion of the collection of local fees in Ukraine has 
allowed concluding that the rulemaking process 
requires the following: 1) to improve the coor-
dination of actions of legislative and executive 
authorities; 2) to take into account the norms 
enshrined in interrelated documents; 3) execu-
tive authorities to comply with the limits of tax 
authority established by law.
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ТРАНСФОРМАЦІЯ МІСЦЕВИХ ЗБОРІВ У ПОДАТКОВІЙ  
СИСТЕМІ УКРАЇНИ

Анотація. Мета. Метою статті є вивчення трансформації видів місцевих зборів в податко-
вій системі на основі ретроспективного аналізу їх правового регулювання; виявлення недоліків 
та позитивного досвіду правотворчої діяльності в сфері оподаткування. Методи дослідження. Для 
досягнення поставленої мети під час дослідження застосовано загальнонаукові (порівняння, уза-
гальнення) і спеціальні (ретроспективний аналіз, контент аналіз, логіко-юридичний метод) методи 
наукового пізнання. Результати. Проаналізовано досвід делегування Верховною Радою Укра-
їни законодавчих повноважень Кабінету Міністрів України, правові підстави проведення екс-
перименту в сфері оподаткування. Розкрито послідовність прийняття органами законодавчої 
та виконавчої влади нормативно-правових актів, які регулюють встановлення та процедури 
справляння місцевих зборів. В результаті порівняння переліків місцевих зборів, одночасно закрі-
плених у двох правових актах (Закон України «Про систему оподаткування» і Декрет «Про місцеві 
податки і збори»), які, в період з 01.10.1994 р. й до прийняття Податкового кодексу України, мали 
силу закону, виявлено неідентичність назв і строків закріплення окремих місцевих зборів. Виокрем-
лено місцеві збори, які справлялися з метою залучення додаткових коштів у місцеві бюджети корот-
костроково та у порядку проведення експерименту. Відмічено, що у нормативно-правових актах, 
що встановлювали порядок справляння місцевих зборів в порядку експерименту, вперше відбулось 
правове закріплення поняття «податковий агент» і було врегульовано цільове використання їх 
податкових надходжень. Висновки. Українській податковій системі характерне скорочення кіль-
кості місцевих зборів. З 2015 р. у ній налічується два місцеві збори, рішення щодо справляння на 
певній території яких приймається органом місцевого самоврядування. Механізм правового регу-
лювання місцевих зборів, який запрацював після проголошення в 1991 р. незалежності України, 
постійно розвивається й удосконалюється. Втім, під час нормотворчого процесу пропонується: 
1)  покращити координацію дій органів законодавчої й виконавчої влади; 2)  враховувати норми, 
закріплені у взаємопов’язаних документах; 3) органам виконавчої влади дотримуватись меж повно-
важень у сфері оподаткування, встановлених законом.

Ключові слова: декрет, закон, місцеві збори, податковий кодекс, податкова система. 
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METHODOLOGICAL FUNCTION OF THE STATE  
AND LAW THEORY

Abstract. Purpose. The purpose of the article is to consider the content of the methodological 
function of the theory of State and law in the system of vectors of impact of law. Results. The 
authors study the content of the methodological function of the State and law theory in the system o 
f its vectors. The approaches available in modern legal literature to the definition of the functions of the State 
and law theory, as well as their features are analysed. It is established that the functions of the State 
and law theory are the main vectors of its scientific and educational impact on the State and legal reality, 
defining and characterising the essence, content, social purpose, objectives and the aim of the State and law 
theory in the system of legal sciences. The functions of the State and law theory are classified on the basis 
of different doctrinal positions. Traditionally, the literature review reveals that the functions of the State 
and law theory are political, ideological, methodological, interpretive, heuristic, prognostic, ontological, 
systemically important, practically organisational, information, and communication. It is established that 
a particular place in the system of functions of the State and law theory is occupied by a methodological 
function, reflected in making of a conceptual and categorical apparatus of the system of legal sciences, 
a universal legal language, which ensures uniformity in the classification and assessment of phenomena 
by experts from different branches of law. Moreover, the specificities of the methodological function are 
that the theories of State and law provide general scientific methods with the legal content, make a system 
of special methods, use sectoral methods, facilitates the exchange of information between the legal sciences 
on methodological knowledge. Conclusions. It is concluded that the State and law theory as a science 
studies objective regularities of the advent, functioning and development of the State and law, dialectics 
of the theory of knowledge of State and legal existence, the logic of discovering new regularities and legal 
practice, etc. The subject matter of the State and law theory is closely related and correspondingly 
determined by the functions performed by this legal science. All functions of the State and law theory are 
interrelated and can produce a positive result only if they are carried out in a single, integrated manner. 
The State and law theory performs a variety of functions in respect of its subject matter, using both its 
elaboration and the work of other social and legal sciences. 

Key words: State and law theory, subject matter of State and law theory, functions of State and law 
theory, methodological function of State and law theory, conceptual and categorical apparatus of State 
and law theory.

1. Introduction
The progressive development of domes-

tic legal science and higher legal education 
is directly linked to the detailed elaboration 
of methodological problems of the State and law. 
At present, the State and law theory, which 
has a general theoretical status in the system 
of legal sciences, is faced with the important 

tasks of updating its content and reorienting 
itself towards the study of State legal reality, 
taking into account universally recognised 
models of democracy, of functioning of social 
and legal statehood and of mechanisms for 
ensuring and protecting human and civil rights 
and freedoms. To that end, State and law schol-
ars should critically rethink the achievements 
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of the previous period and propose new, scientif-
ically based approaches to solving current prob-
lems of State and legal development and ways 
of solving them (Tsvik, 2011, р. 11).

First, changes in the world, especially in 
the post-Soviet area, over the past two decades 
have had a significant impact on State and legal 
phenomena that are the subject of the study 
by general theoretical jurisprudence. This 
requires a higher level of knowledge, the search 
for new paradigms, methods and approaches, 
the involvement of other sciences, and the study 
of new linkages and properties of these phenom-
ena. Second, for decades, the views of many 
legal theorists on legal science and its general 
theoretical part have been bound by ortho-
dox Marxist-Leninist ideology. It gave rise 
to an Étatist (State) and sometimes overtly 
authoritarian and even totalitarian interpreta-
tion of law, which, despite the efforts of many 
scholars to get rid of it, has survived to this 
day. Legal theorists express diverse, sometimes 
controversial, views not only on the science 
of the general State and law theory and the rel-
evant academic discipline, but even on its name. 
Third, the need to rethink the subject matter 
and structure of general theoretical jurispru-
dence and the relevant academic discipline is 
due to not only internal but also external fac-
tors, decisive among these is the rapid develop-
ment of global inter-State integration processes, 
which, together with the economic, political 
and legal sectors, cover science and education 
as well. 

Predominantly, the subject matter 
of the general State and law theory is considered 
as a science of the general patterns of the advent, 
development and functioning of the State 
and law. It is obvious that reducing the subject 
matter of State and law theory to the patterns 
of the advent, development and functioning 
of State and legal phenomena narrows the scope 
of the study and extracts from it the most impor-
tant processes of knowledge and reform of vari-
ous phenomena of political and legal reality. This 
also applies to the set of methods of the State 
and law theory. In modern legal literature, 
the methodology of the State and law theory is 
interpreted purely from the epistemological per-
spective, ignoring the systemic approach. Such 
perspective is one-sided, simplifies and narrows 
the understanding of the essence and functions 
of the State and law theory, since it performs, 
in addition to solving cognitive problems, onto-
logical, methodological and other functions 
(Kotsiubynska, 2012, р. 1). 

The State and law theory as a science has 
a considerable number of traditions that dif-
fer from each other in their content, functions 
and way of existence. Political and legal knowl-

edge terminates outdated traditions, but retain 
everything positive and viable, without which 
further development of theoretical system is 
impossible, because borrowing of positive is 
the very “continuity in the interrupted”. The 
development of the State and law theory is pos-
sible because of the invisible mechanisms of con-
tinuity of tradition and innovation (Zharovska, 
2016, р.  253). The definition of the functions 
of the State and law theory as a science pro-
vides a methodological basis for a comprehen-
sive and complete interpretation of its subject 
matter. In this context, it is particularly impor-
tant to understand the methodological function 
of the State and law theory in the system of vec-
tors of impact of the latter, which is the purpose 
of this scientific article. It is proposed to put 
it in effect through successful implementation 
of tasks such as: first, to analyse the current legal 
literature’s approaches to defining the functions 
of the State and law theory and to identify their 
characteristics; second, to classify the functions 
of the State and law theory on the basis of dif-
ferent doctrinal perspectives; third, to explain 
the methodological function of the State 
and law theory, its place and role in the system 
of legal knowledge and practice. 

The scientific and theoretical basis 
of this article consists of the scientific 
works of domestic legal theorists, such as 
Y.V. Bilozorov, S.D. Husariev, I.M. Zharovska, 
A.M. Zavalnyi, M.I. Koziubra, A.M. Kolodii, 
Y.V. Kryvytskyi, S.L. Lysenkov, O.V. Petryshyn, 
P.M. Rabinovych, O.F. Skakun, O.D. Tykhomy-
rov, M.V. Tsvik, etc. 

2. Defining the functions of state and law
The transformation of the basic sectors 

of social life allows increasing the substantially 
of the role of scientific research in the field 
of the State and law. This is particularly true for 
fundamental general theoretical studies, which 
are of basic importance for objective knowl-
edge of State and legal phenomena and ways 
of improving them. The advent, essence, func-
tioning and significance of the State and law 
in the life of society, as well as their reflection 
in the minds of people, are among the com-
plex and key issues in the legal science. Theo-
retical understanding of State and legal real-
ity and trends in the development of political 
and legal processes is an objective necessity 
and a vital condition for scientific knowledge. 
Under the integrative and globalised changes 
in the modern existence of mankind, the world 
economic crisis, political conflicts, ecological 
cataclysms and other transformational phe-
nomena, the State and law theory is undergoing 
a stage of renewal and development. The causes 
for the development of the State and law theory 
can be divided into external and internal ones. 
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External causes include: the needs of other 
legal sciences, forms of legal consciousness, 
legal practice that set defined objectives for 
the State and law theory as a basic legal science 
with, stimulate and guide scientific research, as 
well as new facts that cannot be explained by 
the existing theory. Internal causes are contra-
dictions in the very theory of the State and law, 
or problems arising from the internal logic 
of the development of the theoretical system 
of the field of knowledge, caused by the perfor-
mance of its functions (Zharovska, 2016, р. 17).

The functions of any science reveal its 
tasks to solve, its social purpose. The advent 
of science is related to the social need to know 
the world and systematise knowledge of it. 
This knowledge is essential for sustaining life 
in a changing human environment. Therefore, 
every science has certain, intrinsic functions. 
The essence and content of the State and law 
theory, its specificities, place and role in the sys-
tem of social and legal sciences are most fully 
and concretely revealed through the concepts 
and types of functions of this legal science which 
it performs, affecting the State and legal reality. 
These functions enable to trace the develop-
ment of the system of general theoretical knowl-
edge, its influence on the totality of social rela-
tions, the scientific and practical significance 
of the results of scientific research, the tasks for 
State theory and the law (Hida, 2011, р.  35). 
The term “function” (from Latin functio “perfor-
mance, execution”) means the area of activity, 
the way of action of an object aimed at achiev-
ing a certain result. Each of the legal sciences, 
including the State and law theory, has specific 
functions, defined by the subject matter of this 
legal science, and, on the other hand, relies on 
public life and practice, interacting with other 
legal sciences (Tymchenko, 2008, р. 32).

The literature review reveals various doctri-
nal approaches to the definition of the functions 
of the State and law theory, such as:

–  The main vectors of its theoretical 
and practical use in society for the purpose 
of progressive transformation (O.F. Scacun);

– The main vectors of its impact on the State 
and law reality of and the development of other 
legal sciences (M.V. Tsvik, D.O. Volk);

– The tasks to perform when researching its 
subject matter (S.L.  Lysenkov, A.M. Kolodyi, 
O.D. Tykhomyrov, V.S. Kovalskyi);

– The main vectors of its impact on the devel-
opment of legal science, legal practice and legal 
education (Y.M. Oborotov, N.M. Krestovska, 
A.F. Kryzhanivskyi, L.H. Matvieieva);

– The main vectors of its scientific and edu-
cational impact on the State and legal reality, 
defining and characterising the essence, content, 
social purpose, objectives and the aim of the State 

and law theory in the system of legal sciences 
(S.D. Husariev, A.Y. Oliinyk, O.L. Sliusarenko, 
Y.V. Krivitskyi). 

The functions of the State and law theory 
are determined by the specificities of the subject 
matter of this science and its place and role in 
the system of legal sciences. However, the spec-
ificity of the State and law theory is that it has 
both functions inherent in the legal science in 
general and functions inherent only in the State 
and law theory. According S.D. Husariev, 
A.Y. Oleinik and O.L. Slyusarenko, the features 
of the functions of the State and law theory are 
as follows: first, they are the vectors of scientific, 
cognitive and educational purpose; second, they 
express the essence and content of the State 
and law theory; and third, they define the social 
purpose of the State and law theory in the sys-
tem of legal sciences; fourth, they characterise 
objectives and the aim of the State and law 
theory as a legal science (Husariev, Oliinyk, 
& Sliusarenko, 2008, р.  24). According to 
Y.V. Kryvytskyi, the features of the functions 
of the State and law theory are as follows: 
1) these are the main vectors of scientific 
and educational action in the field of the study 
of the subject matter of the State and law the-
ory, aimed at obtaining, systematising knowl-
edge of the State and law, as well as other 
State and legal phenomena; 2) they are vectors 
of basic scientific activity, the content of which 
is the development of professional knowledge, 
skills and abilities of a future lawyer; 3) these 
are the vectors of impact that define and charac-
terise the essence, content, purpose, objectives 
and goals of the theory of the State and of law as 
a legal science. It should be agreed that the func-
tions of the State and law theory as a fundamen-
tal science in the legal study system ensure its 
full and comprehensive transformation into 
a sound theoretical and methodological basis 
for the solution of current political and legal 
problems in the field of science and practice. 
The functions of the State and law theory char-
acterise social purpose, define the nature of this 
science and its features as an independent type 
of scientific activity (Hida, 2011, р. 36).

There are different classifications of the func-
tions of the State and law theory. For example, 
according to the Encyclopaedic juridical lit-
erature, the State and law theory have main 
functions, such as: ontological – knowledge 
and explanation of the phenomena and processes 
of the State and legal life of society; heuristic – 
deep knowledge of the basic regularities of State 
and legal existence and the discovery of new 
regularities (“build-up” of knowledge); prog-
nostic – anticipating the further development 
of the State and law on the basis of an adequate 
reflection of its objective regularities and fortu-
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itous phenomena. Other functions of the State 
and law theory are: methodological – forma-
tion of the conceptual apparatus of the system 
of legal sciences; ideological – development 
of fundamental ideas on ways of progressive 
development of the State and law; political – 
impact on shaping the State’s political course 
and ensuring its scientific integrity; applied – 
formulation of recommendations for practical 
solutions to the problems of State and legal 
construction (Skakun, 2004, р.  38). Accord-
ing to P.M. Rabinovych, the general State 
and law theory performs the following functions: 
1) declaratory – identification and recording 
of existing legal State phenomena; 2) interpre-
tive – explanation of the nature of legal State 
phenomena and the reasons for their occurrence 
and change, their structure, functions, etc.; 
3) heuristic – discovery, detection of previously 
unknown legal State regularities; 4) prognos-
tic – formulation of hypotheses and predictions 
of the development of legal State phenomena; 
5) methodological – the use of legal science’s 
achievements as research tools to form, “build 
up” new knowledge both in jurisprudence and in 
other sciences (the provisions of the general 
State and law theory are of particular impor-
tance in this area); 6) applied-practical – rec-
ommendations and proposals for the improve-
ment of legal and State institutions and entities; 
7) ideological and educational – impact on 
the formation and development of legal, as well 
as moral and political, consciousness, univer-
sal worldview and general culture of actors, 
and on the strengthening of prestige and author-
ity of law and the State. The use of interpretive, 
heuristic and prognostic functions by the gen-
eral State and law theory is linked to the study 
of the mechanism of legal State regularities, 
while the exercise of its applied-practical func-
tion is linked to the determination of the mech-
anism of their use (Rabinovych, 2017, р. 137).

3. Features of the methodological function 
of the theory of state and law

The list of basic functions of the State 
and law theory varies from five (epistemologi-
cal (cognitive), systemically important, meth-
odological, prognostic, practical-indicative) 
(Krestovska, & Matvieieva, 2015, p. 21) to 11 
or more vectors of action (political, ideological, 
methodological, interpretive, heuristic, prog-
nostic, ontological, systemically important, 
practically-organising, informational, commu-
nicative) (Husariev, Oliinyk, & Sliusarenko, 
2008, р.  24). A specific function is the unity 
of the content, forms and methods, and it is 
characterised by a certain autonomy, homogene-
ity and repetition. With regard to the available 
views on this matter, Y.V. Kryvytskyi concludes 
that the functions of the State and law theory 

as a fundamental legal science are: ontological, 
gnoseological, heuristic, prognostic, axiologi-
cal, methodological, ideological, educational, 
communicative, applied (practical, applied-sci-
entific, applied-practical, practical-indicative), 
integrative (systemically important). In addi-
tion to these main vectors of impact of the State 
and law theory, the literature review reveals 
political, (political and managerial), interpre-
tive, educational and information functions 
(Hida, 2011, р. 40).

The functions of the State and law theory, 
which reflect the specificities of its scientific 
status and the specificity of the subject mat-
ter, should include, first of all, methodological 
one. The latter takes the form of a conceptual 
apparatus and a methodological tool for the sys-
tem of legal sciences, construction of a univer-
sal legal language, which ensures uniformity 
in the classification and assessment of State 
and legal phenomena by experts from different 
branches of law. 

In the context of the issues raised, the scien-
tific heritage of prominent legal scholars of previ-
ous historical generations should be mentioned, 
in particular, O.V.  Surilov, who focuses on 
the study of the functions of the State and law 
theory. The functions of science generally refer 
to the main vectors of impact of science on 
society in general and on its individual sectors. 
The scientist argues that functions of the State 
and law theory express both the essence, con-
tent, social, scientific-cognitive and educational 
purpose. The functions of the State and law 
theory are determined by the characteristics 
of the subject matter. Among the functions 
of the State and law theory, O.V. Surilov under-
lines the methodological function. He consid-
ers that the State and law theory in the system 
of legal science has a methodological function. 
O.M. Vasyliev wrote about the methodological 
nature of the State and law theory in the late 
1970s. On the contrary, D.A. Kerimov argued 
that there could not be a separate methodo-
logical science in the legal system. The dia-
logue on the topic whether the general theory 
of the State and of law is a methodological 
science or a science of methodological signif-
icance seems to be unimportant, according to 
O.V. Surilov, because the State and law theory 
is considered the methodological science due 
to its methodological significance in the sys-
tem of legal research at different levels. Fur-
thermore, he considered attempts to contrast 
the methodological aspect of the State and law 
theory with its theoretical aspect as unsubstan-
tiated, because the theory implies methodology, 
which is inconceivable beyond the theory. It is 
impossible to imagine methodological knowl-
edge outside the theoretical form of its pres-
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entation. O.V. Surilov argues that an opposing 
view, according to which general theory in gen-
eral acts as a methodological science, as a cre-
ative method of scientific knowledge of reality 
in all its manifestations, is inadmissible. The 
scientist states two objections: first, the the-
ory as a system of knowledge is not limited to 
methodology; it is broader; second, although it 
has a rich methodological content in the legal 
science system, it cannot fully assume the func-
tion of methodological support (maintenance). 
Any field of legal knowledge has a methodolog-
ical component without which special scientific 
research would be meaningless (Arnautova, 
2012, р. 218).

According to M.V. Tsvik and D.O. Volk, 
the general theory of the State and law performs 
a methodological function. The provisions 
on development patterns of State and legal 
phenomena, considered by this science, its 
theoretical schemes and scientific forecasts 
form the methodological basis for all other 
legal sciences to study their subjects. The sys-
tem of legal concepts developed by the State 
and law theory is of extraordinary importance 
for the entire science. Without the scientific cat-
egories of the form of the law, the system of law 
and its components, legal relations, their actors 
and objects, legal fact, offence, etc., sectoral legal 
sciences will not be able to perform their scien-
tific tasks fruitfully. Moreover, a unified concep-
tual apparatus is a prerequisite and an integral 
part of successful law-making, law-enforcement, 
interpretation and other legal activities (Tsvik, 
2011, р. 23). According to S.L.  Lysenkov, 
the methodological function is manifested pri-
marily in the fact that the general State and law 
theory formulates a system of concepts related 
to State and legal phenomena and develops 
methods of studying these phenomena, used 
by all other legal sciences. The success cogni-
tive law research depends mainly on the mas-
tery of using the appropriate methodology for 
the study of State and legal phenomena, on 

the correct understanding and proper applica-
tion of the conceptual apparatus. Theoretical 
knowledge is a prerequisite for the correct solu-
tion of any practical law-making, law-enforce-
ment or law-enforcement problem. Indeed, it is 
the methodology developed by the general the-
ory that enables to interpret properly facts, to 
group them according to certain links and rela-
tions, and contributes to the unmistakable find-
ing of the applicable legal provision (Lysenkov, 
2006, р. 17).

4. Conclusions. 
Therefore, the above-mentioned 

allows the author to assert that the State 
and law theory as a science studies objec-
tive regularities of the advent, functioning 
and development of the State and law, dialectics 
of the theory of knowledge of State and legal 
existence, the logic of discovering new regular-
ities and legal practice, etc. The subject matter 
of the State and law theory is closely related 
and correspondingly determined by the func-
tions performed by this legal science. All func-
tions of the State and law theory are interre-
lated and can produce a positive result only if 
they are carried out in a single, integrated man-
ner. The State and law theory performs a variety 
of functions towards its subject matter, drawing 
on both its heritage and the work of other social 
and legal sciences. A particular place in the sys-
tem of functions of the State and law theory is 
taken by a methodological function, reflected in 
making of a conceptual and categorical appara-
tus of the system of legal sciences, a universal 
legal language, which ensures uniformity in 
the classification and assessment of phenomena 
by experts from different branches of law. The 
specificities of the methodological function are 
that the theories of State and law provide gen-
eral scientific methods with the legal content, 
make a system of special methods, use sectoral 
methods, facilitates the exchange of information 
between the legal sciences on methodological 
knowledge.
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МЕТОДОЛОГІЧНА ФУНКЦІЯ ТЕОРІЇ ДЕРЖАВИ І ПРАВА

Анотація. Мета. Метою статті є осмислення змісту методологічної функції теорії держави 
і права в системі напрямів дії права. Результати. У статті автор досліджує зміст методологічної 
функції теорії держави і права в системі напрямів її дії. Проаналізовано наявні в сучасній юридич-
ній літературі підходи до визначення поняття функцій теорії держави і права, а також виокрем-
лено їх ознаки. Встановлено, що функції теорії держави і права – це основні напрями її наукової 
та навчальної дії на державно-правову дійсність, що визначають і характеризують сутність, зміст, 
соціальне призначення, завдання і мету теорії держави та права в системі юридичних наук. Здій-
снено класифікацію функцій теорії держави і права на підставі різних доктринальних позицій. Тра-
диційно у фаховій літературі виокремлюють такі функції теорії держави і права: політичну, ідеоло-
гічну, методологічну, інтерпретаційну, евристичну, прогностичну, онтологічну, системоутворюючу, 
практично-організаторську, інформаційну, комунікативну. З’ясовано, що особливе місце в системі 
функцій теорії держави і права займає методологічна, яка виражається у формуванні поняттєво-
категоріального апарату системи юридичних наук, створенні універсальної юридичної мови, що 
реально забезпечує одноманітність у класифікації та оцінці явищ фахівцями різних галузей права. 
Особливості методологічної функції полягають також у тому, що теорія держави та права надає 
юридичного змісту загальнонауковим методам, створює систему спеціальних методів, використо-
вує галузеві методи, сприяє обміну інформацією між юридичними науками стосовно методологіч-
них знань. Висновки. Зроблено висновок, що теорія держави і права як наука вивчає об’єктивні 
закономірності виникнення, функціонування і розвитку держави і права, діалектику теорії пізнан-
ня державно-правового буття, логіку відкриття нових закономірностей і юридичну практику тощо. 
Предмет теорії держави і права тісно пов’язаний і відповідним чином обумовлений функціями, які 
виконує ця юридична наука. Усі функції теорії держави і права взаємопов’язані між собою і можуть 
забезпечити позитивний результат лише за умови, що будуть здійснені в єдності, комплексі. Теорія 
держави і права виконує різноманітні функції щодо свого предмета, використовуючи як власний 
доробок, так і напрацювання інших суспільних та юридичних наук.

Ключові слова: теорія держави і права, предмет теорії держави і права, функції теорії держави 
і права, методологічна функція теорії держави і права, поняттєво-категоріальний апарат теорії дер-
жави і права.
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Abstract. Purpose. The aim of the article is the historical and legal study of U.S.-Philippine relations 
in national security and defence in the early XXIst century and its impact on the internal development 
of the country. Results. The article forms the state of affairs in U.S.-Philippine relations in national 
security and defence at the beginning of the XXIst century. The author describes the content of U.S.-
Philippine problems, the degree of conflict and contradictions in the field of military security. The focus 
is on the disclosure of the dynamics and direction of U.S. military doctrine towards the Philippines 
and its impact on the internal development of the country. In the study, the author analyses the trends 
and prospects of development of the U.S. strategy in relation to the military influence of the Philippines 
on the dynamics of processes in the Asia-Pacific region. It is noted that the joint activities of the United 
States and the Philippines in the international arena by harmonising the interests of administrative and legal 
framework of the national security of the countries under study provide opportunities for strengthening 
their positions and better internal development. However, we should not forget the individual challenges to 
the national security of countries that arise from time to time. U.S. politicians regard the Philippines as a major 
outpost off the coast of the PRC, as the key to increasing domination over the Pacific Ocean. Maintaining 
a sustainable relationship with Washington provides the Philippines with opportunities to strengthen its 
international standing, which could be an indicator of the success of independent foreign policy. Conclusions. 
It is concluded that the U.S.-Philippine Military Alliance on National Security and Defence has become 
a credible guarantee of peace and security in the region. All instruments of the administrative and legal 
framework were aimed at military strategic goals, expanding the geographical boundaries of democracy 
and increasing the joint global fight against terrorism and countering terrorist activities and propaganda. 
That is why the joint activities of the United States and the Philippines in the international arena by 
harmonising the interests of administrative and legal framework of the national security of the countries 
under study provide opportunities for strengthening their positions and better internal development. 
However, we should not forget the individual challenges to the national security of countries that arise 
from time to time. It should be noted that U.S.-Philippine relations in national security and defence are one 
of the possible aspects of ensuring stability and prosperity in the Asia-Pacific region.

Key words: administrative and legal framework, fight against terrorism, military doctrine, internal 
relations, external relations, instruments, national security, defence, USA, Philippines. 

1. Introduction
The relationship between the U.S. 

and the Philippines is classified as a special 
relationship. The countries were together dur-
ing World War II, defending freedom from fas-
cism and having common foundations for what 
the future world should be. The Washington 
administration acted as a protector of the exter-
nal and internal security of the Philippines 
and took active measures to stabilise the polit-
ical situation, preserving the democratic sys-
tem of the country. After the terrorist attack 

of September 11, 2001, Washington began to 
form an international anti-terrorist coalition, 
in which the Philippines, with its example 
of domestic threats and traditions of coopera-
tion with the U.S. has become almost an ideal 
partner. This was translated into new military 
assistance tranches and the active involvement 
of U.S. military and social experts in the process 
of dismantling terrorist bases and developing 
infrastructure on the island of Mindanao, Par-
ticipation of Philippine peacekeepers and com-
munity leaders in the Iraq campaign and other 

© I. Pidbereznykh, 2022
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joint projects. The mutual interests of both 
States are important enough to maintain coop-
eration between the two countries in the field 
of security and defence. 

General theoretical issues of the administra-
tive and legal regulatory mechanism for security 
have been studied, including by legal experts 
in administrative law, but taking into account 
the current state and development of national 
security of Ukraine and its permanent transfor-
mation. It is necessary to consider the foreign 
experience of the national security genesis using 
elements of diachronic and synchronous compar-
ison. Our considerations are based on the scien-
tific works by scientists such as O.M. Bandurka, 
A.I. Berlach, Y.P. Biytiak, I.P. Holosnichenko, 
V.V. Verkhohliad, R.A. Kaliuzhnyi, V.H. Kom-
ziuk, O.V. Kuzmenko, V.Y. Nastiuk, A.V. Nosach, 
V.I.  Olefir, A.A. Starodubtsev, V.V. Sokurenko, 
M.M. Tyshchenko, M.V. Tsvik, and others. 
Some aspects of U.S.-Philippine relations 
development have been covered by N. Horod-
nia and I. Pidbereznykh. The aim of the article 
is the historical and legal study of U.S.-Philip-
pine relations in national security and defence 
in the early XXIst century and its impact on 
the internal development of the country.

2. The areas of Philippine-U.S. National 
Security and Defence Cooperation

It should be noted that, according to 
V.A. Antonov, the functioning of the security 
system is carried out within the framework 
of the State’s security policy. Thus, security 
measures, designed to protect the national 
interest of the country, are foreseen, planed, 
organised and implemented (doctrines, strat-
egies, concepts and programmes). In particu-
lar, the history of the formation and devel-
opment of the Ukrainian statehood confirms 
that the institution of security is determined 
by factors such as the social division of labour, 
social differentiation of members of society, 
the struggle for economic and political power, 
the National Liberation Movement for 
the Affirmation of the Nation State. In the sci-
entific knowledge of the category of security, 
the study of the latter as a specific legal con-
cept and the development of an appropriate 
methodology of this study are very important. 
As a matter of principle, the approach to defin-
ing security should consider it from the human 
security perspective, which is the fundamental 
constitutional and legal basis of this concept, 
which regulates security relations (Antonov, 
2018, рр. 25–26).

The close ties between the Philippines 
and the United States in the area of national 
security and defence in Southeast Asia 
are based on the Mutual Defence Treaty 
between the United States and the Republic 

of the Philippines of August 30, 1951 (Mutual 
Defence Treaty Between the United States 
and the Republic of the Philippines, 1951), 
which established and strengthened U.S.-Phil-
ippine Military Alliance to “act to meet the com-
mon dangers, armed attack on the metropolitan 
territory of either of the Parties, or on the island 
territories under its jurisdiction in the Pacific 
or on its armed forces, public vessels or aircraft 
in the Pacific” (Valencia, 2019). Growing con-
cerns about maritime security, especially Chi-
na’s actions in the South China Sea, have led 
the Philippine leadership to re-emphasise its 
security and defence relations with the United 
States. Furthermore, the achievements of coop-
eration in the field of security and defence 
include the establishment of a bilateral strate-
gic dialogue, in particular through the signing 
of the Enhanced Defence Cooperation Agree-
ment (EDCA), aimed at Philippines maritime 
security, its ability to participate in counter-ter-
rorism and counter-insurgency operations 
and to respond to natural disasters (Greitens, 
2016, рр. 3–4).

The United States of America has consist-
ently noted the need to protect vital national 
security and defence interests in South-East 
Asia, in particular in support of naval and air 
bases, bilateral cooperation in national security 
and defence and the global fight against terror-
ism since 2001. 

The administrative and legal framework 
for U.S. national security and defence policy 
involved supporting the U.S.-Philippine alliance 
and stability in Southeast Asia, namely provid-
ing assistance to the Armed Forces of the Phil-
ippines (AFP) in the fight against terrorism, 
modernisation and administrative reforms; sup-
porting the peace process in Western Mindanao; 
promoting broad-based economic growth 
and human rights; helping the Philippines to 
build stable and flexible democratic institu-
tions; strengthening democratic governance 
and supporting the efforts of the Government 
of the Philippines to promote comprehensive 
development and security and defence cooper-
ation in the Indo-Pacific region. United States 
aid to the Philippines contributed to broad-
based economic growth, security, improved 
health and education for Filipinos, promoted 
democratic values, strengthened regional 
and global partnerships between the State 
Department, Ministry of Defence, United 
States Agency for International Development 
(USAID). Moreover, the aid is aimed at enhanc-
ing cooperation through a State-wide approach 
that supports a free and inclusive Indo-Pacific 
region. Over the past decade, the United States 
has provided more than $143 million to the peo-
ple of the Philippines, deployed more than 50 U.S. 



76

1/2022
T H E O R Y  O F  S T A T E  A N D  L A W

ships and aircraft, about 1,040 U.S. troops for 
humanitarian relief operations in the aftermath 
of Typhoon Haiyan/Yolanda, which ravaged 
the country in 2013 (Philippine-United States 
Bilateral Relations Fast Sheet, n.d.). Therefore, 
historical lessons enable to state that the United 
States of America has long streamlined its rela-
tions with the Philippines through the implemen-
tation of statutory activities of national security 
and defence actors to strengthen its cooperation 
and training, including how to further optimise 
processes in case of disasters. 

In addition, since 2002, the United States 
of America has provided non-military assistance 
through the Joint Special Operations Task 
Force-Philippines (JSOTF-P). Philippine-U.S. 
counter-terrorism efforts have enabled to signif-
icantly reduce the number of terrorist threats 
from several Islamist organisations, including 
the New People’s Army, Abu Sayyaf, Jemaah 
Islamiyah. Joint activities include a signifi-
cant non-military component and help reduce 
incentives for civilians and insurgents to join 
separatist and terrorist organisations (Lum, 
2012). That is, through the administrative 
and legal framework of the activities of national 
security and defence entities, national security 
and defence are being established. 

An individual component of the adminis-
trative and legal framework for national secu-
rity and defence are the meetings of the heads 
of powers of the USA and the Philippines, 
including the global war against terrorism, sup-
port of operations in Iraq by Philippines, U.S. 
economic assistance, successful deployment 
of U.S. troops in the southern Philippines, 
giving the Philippines greater access to U.S. 
defence equipment and materials. Therefore, 
the President of the Philippines commented: 
“We believe that U.S. leadership and interac-
tion with the USA makes the world safer for all 
of us” (Garamone, 2003). 

In 2014, U.S. President Barack Obama 
directed U.S. policy to restore balance with 
Asia through defence and security cooperation, 
human trafficking and exchange, Philippine 
membership in the Trans-Pacific Partnership, 
etc. (Philippines. Office of the Historian, n.d.).

In order to provide access to U.S. ships, 
U.S. aircraft transferred two ships to the Phil-
ippine Navy: Weather High Endurance Cutter 
(WHEC) – BRP Gregorio Del Pilar (formerly 
USCGC Hamilton) and Weather High Endur-
ance Cutter (WHEC) – BRP Ramon Alcaraz 
(formerly USCGC Dallas) (Philippine-United 
States Bilateral Relations Fast Sheet, n.d.). 
These vessels were utilised to patrol Philippine 
waters, conduct search and rescue operations as 
well as deliver relief supplies to typhoon victims. 
The White House noted that Obama’s meeting 

with Aquino would “highlight economic rela-
tions and security cooperation between the two 
countries, including through the modernisation 
of the defence alliance, efforts to expand eco-
nomic ties and spark economic growth through 
the Partnership for Growth, and through our deep 
and enduring people-to-people ties” (Obama to 
arrive in Manila April 28, 2014). 

3. U.S. National Security and Defence 
trends

The National Security Strategy, the most 
comprehensive document of the Presidential 
Administration of B. Obama, which set out 
the principles and priorities for how America 
will continue to lead the world to greater peace 
and new prosperity (The 2015 National Secu-
rity Strategy, 2015; Jennings, 2018).

That document affirmed the value of joint 
actions, particularly in addressing the problems 
of aggression, terrorism and disease. Building 
on the unique capacity of the United States to 
mobilise and lead the international community, 
the 2015 National Security Strategy argued that 
strong and sustainable U.S. leadership contrib-
utes to global security and prosperity, dignity 
and human rights. The Washington adminis-
tration has called for strategic patience and per-
severance, given the fact that the country does 
not have infinite resources. This confirmed that 
difficult choices were made among many com-
peting priorities, warning against over-cover-
age, as many security problems did not have 
quick and easy solutions. The implementation 
of the Strategy is a combination of military 
power and diplomacy. What others regard as 
indecisiveness, Obama explained as calculated 
choices to avoid being drawn into unnecessary 
conflicts and wars. Coalition-building and part-
nerships, rather than the use of force, were 
touted as better strategies in addressing threats 
of terrorism and aggression (Pabeliña, 2015). 

Moreover, the deterioration in U.S.-Phil-
ippine relations following the election of Pres-
ident Rodrigo Duterte in June 2016, whose 
policy was based on stopping the sale of illegal 
drugs, human rights organisations accused him 
of allowing the police to shoot suspects without 
a trial, resulting in the death of more than 7,000 
people (The 2015 National Security Strategy, 
2015; Jennings, 2018).

According to Richard Javad Heydarian, 
Duterte pursues pragmatic foreign policy, defined 
by “strategic rebalancing” between the United 
States of America and China (Watts, 2016).

In administering national security, the Phil-
ippines has sought to preserve its security ben-
efits from the United States of America, as well 
as to increase commercial and economic benefits 
from China. But the practical advantage of this 
long-standing alliance has been to the advan-
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tage of both the U.S. and the Philippines. 
The Armed Forces of the Philippines, as 

one of the weakest military forces in the region, 
relied heavily on the United States to address 
its security concerns, including tensions in 
the South China Sea, terrorism and natural 
disasters. The military has played an impor-
tant role in the security of the country and has 
been vital to peace processes with communist 
rebels and rebel groups. Defence Secretary Del-
phin Lorenzana has expressed clear support for 
the U.S. Mutual Defence Treaty. The United 
States continued to enjoy great support among 
ordinary Filipinos despite these developments. 
According to the 2016 Philippine Public Opin-
ion Poll, 76% of respondents stated that they 
had “strong confidence” in the United States, 
and only 22% gave the same answer for China. 
In addition, the military remained largely pro-
U.S., despite growing nervousness in the defence 
bureaucracy (Khzmalyan, 2019).

Therefore, the historical facts prove not 
only the clearly regulated activities of national 
security actors has a significant impact on 
the administrative and legal framework for 
national security, but also have the political 
situation between countries, the peculiarities 
of their zones of influence. 

In 2018, the National Defence Strategy 
(NDS) was developed based on two earlier 
strategic documents – the National Secu-
rity Policy (NSP) for 2017 and the National 
Security Strategy for 2018 (National Security 
Policy for Change and Well-Being of the Fili-
pino People, n.d.). The NSP outlined, in broad 
strokes, the overall national security objectives 
of the government. The NSS, on the other hand, 
categorized the Philippines’ national security 
interests into “core,” “important,” and “other.” 
These interests were then harmonized into 
national security goals from which broad strate-
gic courses of action were identified. The NDS 
“maps the planning, prioritization, and resourc-
ing processes in line with the identified priori-
ties and outcomes of the NSS” (The Philippines 
National Defence Strategy – Analysis, 2019).

Indeed, the NDS identified six of the twelve 
national security goals which are most relevant. 
Among others, these national security goals 
included: safeguarding and preserving national 
sovereignty and territorial integrity, ensuring 
maritime and airspace security, strengthening 
international relations. Anchored on the rele-
vant national security goals, the NDS identified 
two categories of defence missions: external, 
and internal. The external defence missions are: 
Maritime and Air Defence Mission (MarAD), 
Cyber Security Mission (CS), and Security 
Cooperation and Engagement Mission (SCE) 
(The Philippines National Defence Strategy – 

Analysis, 2019).
Recognising the interrelatedness between 

national security and defence instruments, it 
appeared that the NDS has three major impli-
cations. First, the NDS strategic environment 
assessment situated the country’s external polit-
ico-security challenges within the broader pur-
view of the U.S.-China geostrategic competition 
that will likely shape the dynamics of Asia-Pa-
cific in the foreseeable future. The instrument 
emphasized that the “overall strategic backdrop 
and geopolitical landscape of the Asia-Pacific 
lies on the U.S.-China rivalry, which proves to 
be a vital consideration for the strategic deci-
sions of the country” (The Philippines National 
Defence Strategy – Analysis, 2019).

It should be noted that the bilateral strate-
gic dialogue was the main forum for discussing 
the range of political, economic cooperation 
between the Philippines and the United States: 
defence and security; economy, development 
and prosperity; regional and global diplomatic 
engagement; rule of law and law enforce-
ment [17]. Both sides recognized the impor-
tance of a strong Philippines-U.S. alliance 
in enhancing security cooperation and pro-
moting regional stability and prosperity. The 
Philippines and the United States pledged to 
strengthen security and defence cooperation, 
including by improving defence infrastructure, 
personnel and logistics procedures, as well as 
increasing mutual communication and coordi-
nation on the operational elements of regional 
security. In this context, both sides commit 
to begin planning on a range of activities to 
improve maritime domain awareness. In this 
context, both sides reaffirmed their commit-
ment to plan a range of actions for freedom 
of navigation, overflight, and other lawful uses 
of the South China Sea, and stressed the impor-
tance of peacefully resolving disputes in accord-
ance with international law, as reflected in 
the Law of the Sea Convention. Both sides 
also emphasized the importance of concluding 
an effective and substantive Code of Conduct 
(COC) that would not prejudice the rights 
under international law of both claimant States 
and non-claimant States in the South China 
Sea (8th Philippines-United States Bilateral 
Strategic Dialogue (BSD) Joint Statement, 
2019). High-level officials committed to deep-
ening their work against terrorism and violent 
extremism by improving information-sharing 
and port and aviation security to prevent ter-
rorist attacks in the Philippines and the tran-
sit of foreign terrorist fighters into and within 
the country. In addition, both delegations com-
mitted to upholding international best prac-
tices to detect and combat money laundering 
and the financing of terrorism, to deepen their 
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cooperation in expanding legal aid services (8th 
Philippines-United States Bilateral Strategic 
Dialogue (BSD) Joint Statement, 2019). High-
level officials committed to continue working 
together to effectively eradicate trafficking in 
persons and in this regard noted the 1st rate 
maintained by the Philippines in the Trafficking 
in Persons Report 2019 (Trafficking-in-Per-
sons-Report, 2019). 

4. Conclusions
To sum up, U.S. Philippine National Secu-

rity and Defence Relations in the early XXIst 
century reveal that the U.S.-Philippine Military 
Alliance on National Security and Defence has 
become a credible guarantee of peace and secu-
rity in the region. All instruments of the admin-
istrative and legal framework were aimed at mil-

itary strategic goals, expanding the geographical 
boundaries of democracy and increasing the joint 
global fight against terrorism and countering 
terrorist activities and propaganda. That is 
why the joint activities of the United States 
and the Philippines in the international arena 
by harmonising the interests of administrative 
and legal framework of the national security 
of the countries under study provide opportuni-
ties for strengthening their positions and better 
internal development, however, we should not 
forget the individual challenges to the national 
security of countries that arise from time to 
time. It should be noted that U.S.-Philippine 
relations in national security and defence are 
one of the possible aspects of ensuring stability 
and prosperity in the Asia-Pacific region. 
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АМЕРИКАНСЬКО-ФІЛІППІНСЬКІ ВІДНОСИНИ У СФЕРІ 
НАЦІОНАЛЬНОЇ БЕЗПЕКИ І ОБОРОНИ НА ПОЧАТКУ XXI СТ.

Анотація. Мета. Метою статті є історико-правове дослідження американськано-філіппінських 
відносин у сфері національної безпеки і оборони на початку XXI ст. та її впливу на внутрішній 
розвиток країни. Результати. У статті сформовано стан американсько-філіппінські відносини 
у сфері національної безпеки і оборони на початку XXI ст. Автор характеризує зміст американсько-
філіппінських проблем, ступінь конфліктності та протиріч у сфері військової безпеки. Особлива 
увага приділяється розкриттю динаміки і спрямованості американської військової доктрини щодо 
Філіппін та її впливу на внутрішній розвиток країни. У своєму дослідженні автор аналізує тен-
денції і перспективи розвитку американської стратегії відносно військового впливу Філіппін на 
динаміку процесів в Азійсько-Тихоокеанському регіоні. Зауважено, що спільна діяльність США 
та Філіппін на міжнародній арені шляхом узгодження інтересів адміністративно-правового забез-
печення національної безпеки досліджуваних країн дає можливості для зміцнення їхніх позицій 
та кращого внутрішнього розвитку, однак не варто забувати про окремі виклики національній без-
пеці країн, що час від час виникаю. Американські політики розглядають Філіппіни як своєрідний 
найважливіший форпост біля берегів КНР, як ключ до наростаючого панування над Тихим океа-
ном. Підтримка стійких відносин з Вашингтоном дає Філіппінам можливості для зміцнення пози-
цій на міжнародній арені, що може стати показником успішності реалізації незалежної зовнішньої 
політики. Висновки. Зроблено висновок, що американсько-філіппінський військовий союз у сфері 
національної безпеки і оборони став надійною гарантією миру та безпеки у регіоні. Усі інструменти 
адміністративно-правового забезпечення були спрямовано на військово-стратегічні цілі, розширен-
ня географічних меж демократії та нарощування спільної глобальної боротьби з тероризмом і про-
тистояння терористичній діяльності й пропаганді. Саме тому спільна діяльність США та Філіп-
пін на міжнародній арені шляхом узгодження інтересів адміністративно-правового забезпечення 
національної безпеки досліджуваних країн дає можливості для зміцнення їхніх позицій та кращого 
внутрішнього розвитку, однак не варто забувати про окремі виклики національній безпеці країн, 
що час від час виникаю. Зауважимо, що американсько-філіппінські відносини у сфері національної 
безпеки і оборони є одним із можливих аспектів забезпечення стабільності і процвітання в Азій-
сько-Тихоокеанському регіоні.
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SUBJECTS OF CRIMINAL OFFENCES  
IN THE FIELD OF TRAFFIC SAFETY  
AND OPERATION OF WATER TRANSPORT

Abstract. Purpose. The article is devoted to the research of peculiarities and kinds of subjects 
of criminal offences in the field of traffic safety and operation of water transport, as well as differences in 
the composition and the place of this group of criminal offences in the current Criminal Code of Ukraine 
(hereinafter – CC of Ukraine), the Criminal Code of the USSR of 1960 (hereinafter – CC of the USSR) 
and the draft Criminal Code of Ukraine (hereinafter – draft CC of Ukraine). Research Methods. The 
paper is executed by applying methods of classical, non-classical and post-non-classical methodology. 

Results. General characteristic of criminal offences in the field of traffic safety and operation of water 
transport, included into the CC of Ukraine, is provided. Description of general subjects of criminal offences 
in the mentioned field is studied. Features of special subjects are analyzed. The following is determined: 
the reference to a special subject may be contained as at the title (article 285 of the CC of Ukraine), 
as at the disposition (article 284 of the CC of Ukraine). It is illustrated, that determination of features 
of special subjects of the present kind of criminal offences requires research of significant volume of legal 
acts (international treaties, laws of Ukraine, as well as subordinate legislation), governing public relations 
in the field of traffic safety and operation of water transport, as well as respective judicial practice 
and scientific literature. The significance of the category of special (professional) sanity is considered. 
Particular attention is drawn to the issues of criminal liability of a master as a person, who bears increased 
liability for ensuring traffic safety and operation of vessels.

Conclusions. The following tendency is discovered: criminal infractions provide liability, as a rule, 
of special subjects, whereas crimes, majorly, do not contain additional requirements regarding subjects, 
namely provide liability of general subjects. Discovered tendency is grounded, obviously, by increased 
degree of public danger of this category of crimes. Available scientific approaches to the definition 
of the term “water transport worker” are analyzed, and it is proposed to define it for the purposes of criminal 
legislation as a natural person, who conducts activity regarding ensuring traffic safety and operation 
of water transport.

Key words: general subject of a criminal offence; special subject of a criminal offence; criminal offences 
in the field of traffic safety and operation of water transport; special (professional) sanity; water transport 
worker; master of a vessel.

1. Introduction
Relevance. Water transport is a crucial 

component of contemporary life, one of the main 
arteries of the global economy. The importance 
of this field can be proved by acknowledge 
of seafarers as “key workers” (International 
Maritime Organization, 2021) within COVID-

19 pandemic conditions, along with medical 
personnel. At the same time, water transport, 
as any other means of transport, is the source 
of increased danger to life, health and property 
of persons (Kostadinova, 2011, p. 29), and crim-
inal offences in the present field, as a rule, are 
resulted in human deaths and millions of dam-
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age worth. Criminal offences in the field of traffic 
safety and operation of water transport are con-
tained in the distinct Section XI of the Special 
Part of the current Criminal Code of Ukraine 
(hereinafter – CC of Ukraine). For comparison, 
the Criminal Code of the USSR of 1960 (here-
inafter – CC of the USSR) did not unify crimi-
nal offences against traffic safety and operation 
of transport into the separate group.

Purpose. The article aims to research 
peculiarities and kinds of subjects of criminal 
offences in the field of traffic safety and opera-
tion of water transport, as well as to determine 
differences in the composition and the place 
of the mentioned group of criminal offences in 
the CC of Ukraine, the CC of the USSR as well 
as the draft Criminal Code of Ukraine (herein-
after – draft CC of Ukraine). To reach the pur-
pose, the following goals shall be achieved: 1. To 
provide general description of criminal offences 
in the field of traffic safety and operation 
of water transport. 2. To characterize general 
subjects of the mentioned criminal offences. 3. 
To analyze special subjects of the present group 
of criminal offences.  4. To pay attention to some 
other criminal offences relating traffic safety 
and operation of water transport. 

Methodology. Both methods of classical, 
non-classical and post-non-classical method-
ology were used during the research. Thus, 
hermeneutics and Aristotelian methods were 
used at interpreting the texts of legislative acts. 
Method of analysis was used to research judi-
cial practice. Historical and comparative meth-
ods were used to determine the development 
of the system of criminal offences in the field 
of traffic safety and operation of water trans-
port. The tendency of dependence of the kind 
of subject of criminal liability on the degree 
of public danger was discovered by mathemat-
ical method. 

Presentation logic of research material. 
Results of the research are presented in gener-
al-to-specific order. Firstly, general character-
istic of criminal offences in the field of traffic 
safety and operation of water transport is pro-
vided. Secondly, issues regarding general sub-
jects of criminal offences are presented. Finally, 
special subjects of the mentioned group of crim-
inal offences are researched. 

General characteristic of criminal offences in 
the field of traffic safety and operation of water 
transport 

Section XI of the Special Part of the CC 
of Ukraine includes 19 articles, and 7 of them 
relate to traffic safety and operation of water 
transport (Verkhovna Rada of Ukraine, 2001). 
It shall be noted, that articles 276 
of the CC of Ukraine, 277 of the CC of Ukraine, 
278 of the CC of Ukraine, 279 of the CC 

of Ukraine, and 280 of the CC of Ukraine provide 
liability for the violation of rules of traffic safety 
and operation of different modes of transport, 
including water, while articles 284 of the CC 
of Ukraine and 285 of the CC of Ukraine relate 
to water transport only.

Comparing the list of criminal offences in 
the field of traffic safety and operation of water 
transport, contained in the CC of Ukraine, with 
the list, included into the CC of the USSR as 
well as in the draft CC of Ukraine, the follow-
ing shall be noted. Firstly, the CC of Ukraine 
for the first time provides liability for piracy 
(article 446 of the CC of Ukraine), which is 
significant step forward considering its interna-
tional character. 

Meanwhile, the CC of the USSR contained 
a range of important articles, which were not 
included into the current law of Ukraine on crim-
inal liability (Verkhovna Rada of the Ukrainian 
Soviet Socialist Republic, 1960). For instance, 
article 205 of the CC of USSR provided liability 
for damage to marine telegraph cable. In is nota-
ble, that Special Part of the draft CC of Ukraine 
as of 18 January 2022 includes article 5.4.7. pro-
viding liability for damage to submarine cable 
or pipeline. 

Criminal offences, provided by clause 1 
of article 276 of the CC of Ukraine, clause  1 
of article 279 of the CC of Ukraine, clause 1 
of article 280 of the CC of Ukraine, article 284 
of the CC of Ukraine, as well as article 285 
of the CC of Ukraine, are criminal infractions, 
and all other criminal offences belong to the cat-
egory of crimes. Herewith, criminal offences, 
provided by clause 1 of article 277 of the CC 
of Ukraine, and clause 2 of article 280 of the CC 
of Ukraine, belong to minor crimes. Grave crimes 
include criminal offences, prescribed by clauses 
2 and 3 of article 276 of the CC of Ukraine, 
clause 2 of article 277 of the CC of Ukraine, 
clauses 1 and 2 of article 278 of the CC 
of Ukraine, and clause 2 of article 279 of the CC 
of Ukraine. Especially grave crimes are those 
provided by clause 3 of article 277 of the CC 
of Ukraine, clause 3 of article 278 of the CC 
of Ukraine, clause 3 of article 279 of the CC 
of Ukraine, as well as clause 3 of article 280 
of the CC of Ukraine.

Concluding general characteristic of crimi-
nal offences in the field of traffic safety and oper-
ation of water transport, it is noteworthy that 
one of the features of the present category 
of criminal offences is blanket character of dis-
positions of the respective articles, which cause 
the necessity to research and analyze signifi-
cant volume of legislative acts, such as: inter-
national treaties (for instance, International 
Convention for the Safety of Life at Sea, 1974 
(SOLAS 1974); International Convention 
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for the  Prevention of Pollution from Ships, 
1973 (MARPOL); International Conven-
tion on Standards of Training, Certification 
and Watchkeeping for Seafarers, 1978 (STCW 
1978); United Nations Convention on the Law 
of the Sea, 1982 (UNCLOS); Convention on 
the International Regulations for Prevent-
ing Collisions at Sea, 1972, (COLREG 1972); 
national laws (for example, the Merchant Ship-
ping Code of Ukraine; the Laws of Ukraine 
“On transport”, “On Ukrainian Sea Ports”, 
“On Environmental Protection”, “On  Trans-
portation of Dangerous Cargos”, “On Inland 
Waterway Transport”), as well as subordinate 
legislation (for example, the Decrees of the Cab-
inet of Ministers of Ukraine “On Approval 
of the Rules for the Protection of Inland Waters 
and the Territorial Sea against Pollution 
and Clogging” No. 269 dated 29 February 1996; 
“On Approval of the Procedure for the Elabo-
ration of the Standards of Maximum Permissi-
ble Discharge of Pollutants to Water Objects, 
and the List of Pollutants Discharge of Which 
to Water Objects is Regulated” No. 1100 dated 
11  September 1996; Orders of the Ministry 
of Infrastructure of Ukraine “On Approval 
of the Procedure for Determination of the Mini-
mum Vessel's Crew Composition” No. 575 dated 
10 November 2014, “On Approval of the Regu-
lation on the Procedure of a Small/Small Size 
Vessel Navigator Certificate Issue” No. 283 
dated 07 May 2013).

As of subject’s composition of the above-men-
tioned criminal offences, generally, Ukrainian 
and overseas citizens, as well as stateless persons 
bear liability for the criminal offences, commit-
ted within the territory of Ukraine. Moreover, 
citizens of Ukraine, as well as stateless per-
sons, permanently living in Ukraine, who com-
mitted criminal offences abroad, are subjects 
of criminal liability under the CC of Ukraine, 
unless otherwise expressly stated in interna-
tional treaties, approved by the Verkhovna 
Rada of Ukraine (clause 1 of article 7 of the CC 
of Ukraine). Hence, taking into consideration 
the mentioned, this article is useful not only for 
Ukrainian audience, but also for international 
community.

3. Characteristic of general subjects 
of criminal offences in the field of traffic safety 
and operation of water transport

Considering features of general subjects 
of criminal infractions in the field of traffic 
safety and operation of water transport, it 
may be concluded that criminal infractions, 
provided by clause 1 of article 279 of the CC 
of Ukraine, and clause 1 of article 280 of the CC 
of Ukraine may be committed by a general 
subject, namely a natural sane person, who has 
reached the age of criminal liability. Thus, from 

all criminal infractions in the mentioned field 
the quantity of infractions which may be com-
mitted by a general subject is 40 %.

As of general subjects of crimes in the pres-
ent field, the following shall be noted. Firstly, 
attention should be drawn to the circumstance, 
that crimes prescribed by articles 277 of the CC 
of Ukraine and 278 of the CC of Ukraine pro-
vide liability from the age of 14. Such legisla-
tive solution is, obviously, based on the possi-
bility to realize socially dangerous character 
of the mentioned actions prior to the attain-
ment of the general age of criminal liability.

Clause 1 of article 277 of the CC of Ukraine 
and clause 2 of article 280 of the CC of Ukraine 
constitute minor crimes and provide criminal 
liability of general subjects. Thus, all minor 
crimes in the field of traffic safety and operation 
of water transport are committed by general 
subjects.

With respect to criminal liability of gen-
eral subjects for grave crimes in the mentioned 
field, such liability is provided by clause 2 
of article 277 of the CC of Ukraine, clauses 
1 and 2 of article 278 of the CC of Ukraine, 
and clause 2 of article 279 of the CC of Ukraine. 
Thus, from 6 corpus delicti of grave crimes, 4 
of them provide liability of general subjects, 
which is equal to 66.7 %.

It is remarkable fact that especially grave 
crimes in the field of traffic safety and oper-
ation of water transport provide liability for 
general subjects only, omitting any additional 
requirements in dispositions. So, all 4 corpus 
delicti, namely: clause 3 of article 277 of the CC 
of Ukraine, clause 3 of article 278 of the CC 
of Ukraine, clause 3 of article 279 of the CC 
of Ukraine, and clause 3 of article 280 of the CC 
of Ukraine, provide liability of general subject 
of a criminal offence.

Therefore, the revealed tendency regard-
ing the increase of a percent of general sub-
jects of criminal offences with the increase 
of the degree of public danger allows presum-
ing that the legislature thoroughly considered 
social danger at definition of the subject’s com-
position of criminal offences in the field of traf-
fic safety and operation of water transport.

As to the subject’s composition of criminal 
infractions, it is noteworthy that the major-
ity of infractions with a special subject in 
the mentioned field are contained in the Code 
of Ukraine on Administrative Offences (Verk-
hovna Rada of the Ukrainian Soviet Socialist 
Republic, 1984).

4. Characteristic of special subjects 
of criminal offences in the field of traffic safety 
and operation of water transport

In the context of special subjects of crimi-
nal offences in the mentioned field the category 



83

1/2022
C R I M I N A L  P R O C E S S

of special (professional) sanity is commensu-
rate. It is not fixed in the criminal legislation, 
however is actively used in the scientific lit-
erature. Appearance of this term is connected 
with the name of M.S. Greenberg, who defined 
it as an ability of a person to ensure conscien-
tiously-volitional control over own actions in 
specific, extreme conditions, requiring skills, 
abilities, experience, and sometimes even inborn 
abilities for particular activity. L.P. Brych 
and V.O. Navrotskyi proposed an idea that 
“a sanity of a special subject of a crime shall 
be determined not only on the basis of those 
volitional and intellectual criteria, which shall 
be used to define a sanity of any person, but 
taking into consideration additional features, 
which determine the ability of such person to 
realize factual and social aspects of the behav-
ior with consideration of additional assigned 
duties” (Brych, Navrotskyi, 2001, p. 61). Thus, 
a special (professional) sanity is connected with 
the peculiarities of realization and operation 
of actions by persons, whose profession or activ-
ity is connected with the necessity to withstand 
significant psychoemotional and nervous pres-
sures, to make critical decisions within such 
conditions and short time.

Scientific and technical progress, the devel-
opment and improvement of transport, includ-
ing water, require particular changes in under-
standing and legislative regulation of some 
issues, connected with a sanity. At the same 
time, within the contemporary conditions, 
when all fields of social life are in crises due to 
COVID-19 pandemic, a great deal of attention 
is drawn to mental health of “key” professions 
representatives, including water transport 
workers. International Maritime Organization 
(IMO) and the International Transport Work-
ers' Federation (ITF) numerous times expressed 
their concern regarding the mental health 
of seafarers, for a long time working on board 
the vessels due to the impossibility to conduct 
repatriations in time, caused by the cancelation 
of flights and borders closing by the major-
ity of countries (Luchenko, Georgiievskyi, 
2021, p. 8). The given circumstances led to 
significant increase of suicide cases, caused by 
mental disorders due to fatigue. Thus, within 
such conditions, it has become more difficult 
to water transport workers, first of all seafar-
ers, to withstand psychoemotional and ner-
vous pressures and make balanced and critical 
decisions, which, in its turn, lead to increased 
amount of accidents involving water transport. 
On 11 March 2021 one of the last tragedies in 
the Black Sea near the Romanian Port of Con-
stanța happened, namely an accident of the ves-
sel “Volgo Balt 179”, with 13 crew members – 
citizens of Ukraine onboard, two of them (the 

master and the electrician) were not survived. 
Adverse weather conditions, the age of the ves-
sel (which was built in 1973) and possible vio-
lation of the vessel operation rules are among 
possible causes of the accident (Vozmozhnye 
prichiny korablekrushenija Volgo-Balt 179 
[Possible reasons of Volgo Balt 179 accident], 
2021). However, in our opinion, it is obviously 
that human factor, namely fatigue and increased 
level of psychoemotional and nervous pressures, 
also played the part. 

Determining criminal liability for particular 
criminal offences, the legislature narrows down 
the range of possible subjects. This solution is 
based on the fact, that some criminal offences 
may be committed not by every sane person, 
who has reached the age of criminal liability, 
but by the persons who perform special func-
tions caused by the character of their profession 
or occupied position. Corpus delicti of criminal 
offences, which provide liability of the men-
tioned persons, are corpus delicti with a special 
subject. The peculiarity of a special subject is 
his/her official position or profession (water 
transport worker, a soldier, an official), demo-
graphic data (but not innate features of a per-
son, not psychological qualities, created during 
the life). Herewith, the recognition of particular 
categories of persons as special subjects is caused 
not by their position (the principle of equality 
excludes unequal liability for similar criminal 
offences), but by the fact that those persons, due 
to occupied position, may commit such crimi-
nally wrongful acts which cannot be committed 
by other persons. Corpus delicti with a special 
subject emphasizes a close relationship between 
an object, objective side, and a subject of a crim-
inal offence.

Narrowing down the range of liable persons 
in corpus delicti with a special subject, the leg-
islature usually indicates it in the disposition 
of an article. Otherwise, the content of an arti-
cle reveals that a subject of a criminal offence 
is special.

Nonconformity between the features, char-
acterizing a subject of a criminal offence, with 
ones, provided by the disposition of an article, 
excludes liability under the present article. For 
instance, disposition of article 284 of the CC 
of Ukraine precisely defines that liability for 
failure to provide assistance to a vessel or per-
sons in peril may bear only a master of a vessel. 
Thus, any other person may not be brought to 
criminal liability on the basis of the mentioned 
article. Liability of other persons for failure to 
provide assistance to a person who is in a con-
dition dangerous to life shall arise on the basis 
of article 136 of the CC of Ukraine. 

The mentioned is the evidence that legal 
significance of general and special features 



84

1/2022
C R I M I N A L  P R O C E S S

of a subject of a criminal offence are not equal. 
The absence of at least one of general features 
of a subject means the absence of a corpus 
delicti. The features of a special subject are lim-
iting to some extent, since they define that par-
ticular criminal offence may be committed not 
by any person, but by a person with particular 
features. Thus, persons who do not have such 
features, may not bear liability under the partic-
ular law, since they are not subjects of this crim-
inal offence. Those persons either do not bear 
criminal liability at all, or are liable for criminal 
offence, which may be committed by any person, 
namely a general subject. 

Only persons with additional features (spe-
cial subjects) may be liable for criminal offences, 
provided by article 276 of the CC of Ukraine, 
article 284 of the CC of Ukraine, as well as 
article 285 of the CC of Ukraine. They shall be 
considered thoroughly.

A subject of the criminal offence, provided 
by article 276 of the CC of Ukraine, is a rail-
way, water or air transport worker. Currently, 
there is no legal definition of the term “water 
transport worker”. N.G. Orlova, who researches 
peculiarities of the legal regulation of labor 
relations of water transport workers, proposes 
wide and narrow approaches to the definition 
of the mentioned term. Thus, according to 
the wide approach, “water transport worker” 
means a natural person, who engages in labor 
activities at an enterprise, an establishment, 
an organization, or a structural subdivision in 
the field of water transport. In accordance with 
the narrow approach, “water transport worker” 
means a natural person, who conducts activ-
ity on ensuring traffic of vessels on seagoing 
and river transport (that is to say the person 
engaged in the main activity of water transport) 
(Orlova, 2019). While generally agreeing with 
the proposed definition, we would like to offer 
one small, but crucial remark, which is that 
water transport worker means a natural person, 
who conducts activity on ensuring traffic safety 
and operation of water transport.

Notwithstanding the fact that there is no 
legal definition of the term, the judicial practice 
in this regard is quite unified. Courts convict 
navigators of respective vessels being in accident 
regardless of the presence of written employ-
ment agreement, concluded between a navi-
gator and a ship-owner. The fact of the actual 
work on board the vessel subject to the presence 
of respective qualification documents is suffi-
cient to declare a respective person to be “water 
transport worker”.

Within the context of criminal liability 
for criminal offences, provided by article 276 
of the CC of Ukraine, the following two cases 
shall be analyzed.

On 07 December 2004 the person, who is 
a citizen of Ukraine, being the master of cargo 
vessel “G-Lubica”, flying the flag of Serbia, vio-
lated the rules of safe navigation of the ship 
at the territory of the port of Belgrade, which 
resulted in sinking of the vessel. On 03 Septem-
ber 2010 the case was considered by the court 
of Ukraine, following which the master was 
absolved of criminal liability due to the expira-
tion of the term of the prosecution (Izmailskyi 
District Court of Odesa Region, 2010). This 
case is a vivid example of the application 
of the principle of a citizenship.

The following case shows grave effects, 
which may be caused by violations of the rules 
of safe navigation and operation of water trans-
port. On 17 October 2015 the boat “Ivolga” 
(which according to registration documents 
may place only 12  passengers and 3 crew 
members) being occupied by 40 passengers 
put out for fishing during the storm and over-
turned, which resulted in deaths of 20 passen-
gers and millions of hryvnias of damage. The 
investigation established violation of 27  rules 
related to traffic safety and operation of water 
transport. On 18 October 2019 (four years 
after the tragedy) the court of the first instance 
convicted the navigator of the mentioned 
vessel and sentenced to 9  years of imprison-
ment (Suvorovskyi District Court of the City 
of Odesa, 2019). On 03  July 2020 the court 
of appeal altered the verdict of the previous court 
as of the punishment and sentenced the con-
victed to 10 years of imprisonment (Odesa Court 
of Appeal, 2020). As for material and moral dam-
age, caused to survived passengers and relatives 
of deceased, the mentioned persons filed claims 
against the ship-owner (a legal entity, registered 
in Ukraine) within the criminal proceedings, 
which were sustained by the court.

Criminal offences, prescribed by articles 
284 of the CC of Ukraine and 285 of the CC 
of Ukraine, may be committed only by masters 
of respective vessels. Article 58 of the Merchant 
Shipping Code of Ukraine (hereinafter – MSC 
of Ukraine) obliges a master to conduct oper-
ation of a vessel, including navigation, taking 
all measures which are necessary to ensure safe 
navigation, marine pollution prevention, main-
taining order on a vessel, prevention any damage 
to a vessel, persons or cargo on board. Articles 
59 of the MSC of Ukraine and 60 of the MSC 
of Ukraine particularly provide master’s obli-
gations, violations of which lead to liability 
prescribed by articles 284 of the CC of Ukraine 
and 285 of the CC of Ukraine. Besides, article 61 
of the MSC of Ukraine obliges a master to pro-
vide emergency medical care to a person on 
board a vessel who needs such care, which can-
not be provided at sea. In such case a master 
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is obliged to enter the nearest port, inform 
the ship-owner, and in case of entry into a for-
eign port – to inform a consul of Ukraine (Verk-
hovna Rada of Ukraine, 1995). Failure to per-
form this duty, entrusted to a master of a vessel, 
leads to the liability prescribed by article 136 
of the CC of Ukraine.

5. Some other criminal offences relating 
traffic safety and operation of water transport

Besides Section XI, Special Part of the CC 
of Ukraine contains other criminal offences, 
which also relate to the present field subject to 
their additional optional objects include social 
relations in the field of traffic safety and opera-
tion of water transport. Piracy and marine pol-
lution are among them.

Currently, the judicial practice of Ukraine 
has only one, but meaningful case regarding 
the prosecution of a person committed piracy. 
Thus, on 06 September 2021, Shevchen-
kivskyi District Court of the City of Kyiv 
considered guilty a person to have commit-
ted criminal offences provided by clause 1 
of article 446 of the CC of Ukraine; clause 5 
of article 27 of the CC of Ukraine, clause 3 
of article 358 of the CC of Ukraine; clause 4 
of article 358 of the CC of Ukraine, and sen-
tenced him to 5 years of imprisonment without 
forfeiture of property, and discharged from pun-
ishment on probation (Shevchenkivskyi Dis-
trict Court of the City of Kyiv, 2021). A person 
who is not acquainted with the text of the ver-
dict, may have quite significant doubts regard-
ing the objectiveness and equity of the court. 
However, upon familiarization with the verdict, 
the judgement becomes clear. During the trial 
it was established that on 03 October 2019 
Subject_1 concluded a contract with “Alphard 
Marine Pte. Ltd” according to which this Sub-
ject undertakes to provide services on ves-
sel guard at High Risk Area. However, upon 
Covid-19 spread and lockdown establishment, 
the ship-owner began to delay payment of wages, 
did not pay it for the last 5 months. Herewith, 
all his requests addressed to the employer were 
ignored. At that time the person was on board 
unarmed vessel “Grey Palm”, belonging to 
“Alphard Marine Pte. Ltd”, in inhuman condi-
tions, since the mentioned vessel is equipped for 
placement of 50 persons, but actually there were 
approximately 200 persons. People slept on 
deck and ate rotten meal. Such conditions were 
unchanged for 2 months. All mentioned has 
taken him to breaking point. Thus, being driven 
to despair, at the group of three guardians with 
weapons, namely Browning Bar Match 308, 
and ammunition, on 21 July 2020 the Sub-
ject_1 boarded on vessel “Jaeger”, flying the flag 
of Marshall Islands, which was at the Western 
Indian Ocean region. 

At the bridge, the Subject_1 informed 
a master of the vessel, a citizen of Ukraine, on 
hijacking the vessel and required to stop move-
ment (“drifting”), clarified the circumstances 
with unpaid wages by the “Alphard Marine Pte. 
Ltd” and asked the master to contact the com-
pany and informed the situation. Thus, the Sub-
ject_1 aimed to attract “Alphard Marine Pte. 
Ltd” attention and obtain payment of wages. 

Subsequently, negotiations with the repre-
sentatives of the ship-owner lasted till 25 July 
2020, when there was agreed to pay remuner-
ation for vessel release in the amount of USD 
6,000.00 (which is equal to unpaid wages for 5 
months). The mentioned funds were handled 
by the master to the Subject_1, upon which 
the latter transferred weapons and ammunition 
to the master, and on 30 July 2020 boarded on 
“Golden Palm” vessel, which is used as depot 
ship and arsenal of “Alphard Marine Pte. Ltd”.

The verdict indicates that civil claim was 
not filed, and there are not victims within 
the criminal proceedings. Thus, taking into con-
sideration circumstances which led to the com-
mitment of the criminal offence, provided by 
clause 1 of article 446 of the CC of Ukraine, 
the court finds it possible to reform the person 
without isolation from society.

Obviously, no circumstances may justify 
actions of a person committed a piracy, how-
ever, in our opinion, there are two crucial les-
sons, that may be learned from this case. Firstly, 
circumstances, in which seafarers are placed due 
to Covid-19 pandemic, especially when they are 
going hand in hand with inhuman treatment by 
an employer, may significantly involve distortion 
of lawful conduct of seafarers. Secondly, consider-
ing cases, a court shall establish not only the form 
of the guilt, but motives and aims of a person, com-
mitted an offence. As it can be seen, in the particu-
lar case namely the motive and aim played the role 
at the imposition of punishment, since there is 
almost unprecedented case when a person, com-
mitted especially grave crime, is reasonably dis-
charged from punishment on probation!

In respect to the issues of the marine pollu-
tion, the following shall be mentioned.  Firstly, 
the attention shall be drawn to the construction 
of article 243 of the CC of Ukraine. The con-
tent of the dispositions of clauses 1 and 2 does 
not contain any direct references to a special 
subject, however, sanctions of these clauses 
provide such additional kind of a punishment, 
as deprivation of the right to occupy certain 
positions or engage in certain activities, which 
in addition to the reference to the special rules 
provides the opportunity to affirm that liabil-
ity under the present article may be borne by 
a special subject. Clause 3 of the present article 
contains direct reference to the subject, who is 
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especially responsible persons on seagoing ves-
sels and aircraft or other facilities or construc-
tions, situated at sea.

As regards the judicial practice concern-
ing criminal offences provided by article 243 
of the CC of Ukraine, there are few convictions, 
thus it is quite complicated to establish particular 
tendencies. However, there is criminal proceed-
ing No. 42020161330000015 dated 06 May 2020 
regarding the criminal offence, prescribed by 
clause 2 of article 243 of the CC of Ukraine. Pre-
trial investigation established that on 30 April 
2020 at the water area of the commercial seaport 
“Pivdenniy” the fact of pollution of internal sea 
waters of Ukraine was established. As a result 
of unloading operations more than 8 (eight) 
tones of contaminant (palm oil) were released 
from the vessel “Stavander”, flying the flag 
of Tuvalu, that caused grave consequences. On 
14 May 2020 a prosecutor applied to the court 
with the motion to arrest the vessel, grounded 
the arrest by the necessity to protect evidence, 
to conduct inspection of the vessel as well as 
sampling of substance, release of which occurred 
at the water area of the commercial seaport “Piv-
denniy”. On 15 May 2020 an investigating judge 
granted the motion and arrested the mentioned 
vessel, which belongs to the oversea company, 
registered under the legislation of the Repub-
lic of Singapore, by the prohibition to leave 
the anchorage No. 357, berth No. 12 at the road-
stead, without the permission of an investi-
gator or a prosecutor in the case. It is crucial 
that the judge, granting the motion, “takes into 
consideration that the master of the mentioned 
vessel was brought to administrative liability, 
however simultaneously states that this fact does 
not exclude the possibility to reveal other guilty 
person whose actions or inaction caused overflow 
of containment and pollution of maritime waters 
during the pre-trial investigation and who further 
may be brought to criminal liability under clause 
2 of article 243 of the CC of Ukraine” (Komint-
ernivskyi District Court of Odesa Region, 2020). 
In the light of the mentioned two important 
conclusions may be made. Firstly, the CoAO 
of Ukraine and the CC of Ukraine are in close 
cooperation regarding the protection of public 
relations in the field of traffic safety and operation 
of water transport, thus thorough examination 
of legislative acts in this field is crucial for precise 

distinction of duties of authorized persons and, 
respectively, definition of the grounds for admin-
istrative and criminal liability. Secondly, as it can 
be seen, the present proceeding is prime example 
of the realization of territorial principle of crim-
inal liability.

6. Conclusions
Given the above-mentioned, it can be 

concluded that the importance of public rela-
tions in the field of traffic safety and operation 
of water transport can be proved by the presence 
of the distinct XI  Section of the Special Part 
of the CC of Ukraine. Both general and special 
subjects may bear liability for criminal offences 
in the present field. Thereby, the reference to 
a special subject may be contained as at the title 
(article 285 of the CC of Ukraine), as at the dis-
position (article 284 of the CC of Ukraine). In 
any case, determination of features of special 
subjects of this kind of criminal offences requires 
research of significant volume of legal acts, reg-
ulating public relations in the field of traffic 
safety and operation of water transport, as well 
as respective judicial practice and scientific lit-
erature. 

The following tendency is also notewor-
thy: criminal infractions in the mentioned 
field provide liability, as a rule, of special sub-
jects, whereas crimes, majorly, do not contain 
additional requirements regarding subjects, 
namely provide liability of general subjects. 
Discovered tendency is grounded, obviously, 
on the increased degree of public danger of this 
category of crimes.

The significance of the category of special 
(professional) sanity is analyzed on the basis 
of the examples of special subjects of criminal 
offences in the field of traffic safety and opera-
tion of water transport.

Available scientific approaches to the defi-
nition of the term “water transport worker” 
are analyzed, and it is proposed to define it for 
the purposes of criminal legislation as a natu-
ral person, who conducts activity regarding 
ensuring traffic safety and operation of water 
transport.

Further researches in this field will be con-
nected with the aim, motive and emotions 
of persons committed criminal offences in 
the field of traffic safety and operation of water 
transport.

References:

Brych, L.P., Navrotskyi, V.O. (2001). Oznaky posadovoi osoby ta kvalifikatsiia hospodarskykh zlochyniv, 
vchynenykh neiu [Features of officials and qualification of economic crimes committed by them]. Kryminalne 
pravo – Criminal Law, 1, 61 (in Ukrainian).

International Maritime Organization (2021). Circular Letter No. 4204/Add.35/Rev.4 dated 5 February 
2021. The official website of the International Maritime Organization. Retrieved from https://bit.ly/3rXhAG4.

Izmailskyi District Court of Odesa Region (2010). Ukhvala u spravi No. 1–454/10 (provadzhennia 
1-454/10) vid 03 veresnia 2010 roku [Ruling in the case No. 1-454/10 (proceding 11-454/10) from 03 Septem-



87

1/2022
C R I M I N A L  P R O C E S S

ber 2010]. Yedynyi derzhavnyi reiestr sudovykh rishen [United State Register of Court Decisions]. Retrieved from 
https://reyestr.court.gov.ua/Review/49497896 (in Ukrainian). 

Kominternivskyi District Court of Odesa Region (2020). Ukhvala u spravi No.  504/1535/20 
(provadzhennia 1-кс/504/596/20) vid 04 chervnia 2020 roku [Ruling in the case No. 504/1535/20 (proceding 
1-кс/504/596/20) from 04 June 2020]. Yedynyi derzhavnyi reiestr sudovykh rishen [United State Register of 
Court Decisions]. Retrieved from https://reyestr.court.gov.ua/Review/89640533 (in Ukrainian). 

Kostadinova, R. (2011). Traffic Crimes under Bulgarian Criminal Law. Acta Universitatis Danubius. 
Juridica, 1, 29–36 (in English).

Luchenko, D., Georgiievskyi, Iu. (2021). Administrative Restrictions in Ports: Practice of Crew Rota-
tions During COVID-19 Pandemic. Lex Portus, 7(3), 7–31. https://doi.org/10.26886/2524-101X.7.3.2021.1 
(in English).

Odesa Court of Appeal (2020). Vyrok u spravi No. 495/2071/16-к (provadzhennia 11-кп/813/1134/20) 
vid 03 lipnia 2020 roku [Verdict in the case No. 495/2071/16-к (proceeding 11-кп/813/1134/20) from 03 July 
2020]. Yedynyi derzhavnyi reiestr sudovykh rishen – United State Register of Court Decisions. Retrieved from 
https://reyestr.court.gov.ua/Review/90194464 (in Ukrainian).

Orlova, N. (2019). Osoblyvosti pravovoho rehuliuvannia trudovykh vidnosyn pratsivnykiv vodnoho transportu 
[Features of legal regulation of labor relations of water transport employees]. Retrieved from https://dspace.nlu.
edu.ua/bitstream/123456789/16861/1/Orlova_2019.pdf (in Ukrainian). 

Shevchenkivskyi district court of the city of Kyiv (2021).  Vyrok u spravi No. 761/30085/21 (provadzhen-
nia 1-kp/761/2798/2021) vid 06 veresnia 2021 roku [Verdict in the case No. 761/30085/21 (proceeding 
1-кп/761/2798/2021) from 06 September 2021]. Yedynyi derzhavnyi reiestr sudovykh rishen – United State Reg-
ister of Court Decisions. Retrieved from https://reyestr.court.gov.ua/Review/101863602 (in Ukrainian).

Suvorovskyi District Court of the City of Odesa (2019). Vyrok u spravi No. 495/2071/16-к (provadzhen-
nia 1-kp/523/105/19) vid 18 zhovtnia 2019 roku [Verdict in the case No. 495/2071/16-к (proceeding 
11-кп/523/105/19) from 18 October 2019]. Yedynyi derzhavnyi reiestr sudovykh rishen – United State Register 
of Court Decisions. Retrieved from https://reyestr.court.gov.ua/Review/85034757 (in Ukrainian).

Verkhovna Rada of the Ukrainian Soviet Socialist Republic (1960). Kryminalnyi kodeks Ukrainskoi 
RSR: Zakon Ukrainy vid 28 hrudnia 1960 roku [The Criminal Code of the Ukrainian SSR: Law of Ukraine 
of 28 December 1960]. Vidomosti Verkhovnoi Rady URSR – Statements of Verkhovna Rada of the USSR, 2, 14 
(in Ukrainian).

Verkhovna Rada of the Ukrainian Soviet Socialist Republic (1984). Kodeks Ukrainy pro administratyvni 
pravoporushennia: Zakon Ukrainy vid 07 hrudnia 1984 roku No. 8073-X [The Code of Ukraine on Administra-
tive Offences: Law of Ukraine of 07 December 1984 No.8-73-X]. Vidomosti Verkhovnoi Rady URSR – Statements 
of Verkhovna Rada of the USSR, 51, 1122 (in Ukrainian).

Verkhovna Rada of Ukraine (1995). Kodeks torhovelnoho moreplavstva Ukrayiny: Zakon Ukrainy vid 23 
travnia 1995 roku No. 176/95-ВР [Merchant Shipping Code of Ukraine 1995: Law of Ukraine of 23 May 1995 
No. 176/95-ВР]. Vidomosti Verkhovnoi Rady URSR – Statements of Verkhovna Rada of the USSR, 47–52, 349 
(in Ukrainian).

Verkhovna Rada of Ukraine (2001). Kryminalnyi kodeks Ukrainy: Zakon Ukrainy vid 05 kvitnia 2001 
roku No. 2341-III [The Criminal Code of Ukraine: Law of Ukraine of 05 April 1960 No. 2341-III]. Vidomosti 
Verkhovnoi Rady URSR – Statements of Verkhovna Rada of the USSR, 25, 131 (in Ukrainian).

Vozmozhnye prichiny korablekrushenija Volgo-Balt 179 [Possible reasons of Volgo Balt 179 accident] 
(2021). Assol. Retrieved from http://assol.org.ua/2021/03/12/vozmozhnye-prichiny-krusheniya-vol-
go-balt-179/ (in Russian).

Наталія Мирошниченко, 
кандидат юридичних наук, доцент, професор кафедри кримінального права, Національний 
університет «Одеська юридична академія», вулиця Академічна, 2, Одеса, Україна, індекс 65009, 
mir.job.2021@gmail.com
ORCID: https://orcid.org/0000-0003-3693-6815

Ірина Радковська, 
аспірантка кафедри кримінального права, Національний університет «Одеська юридична 
академія», вулиця Академічна, 2, Одеса, Україна, індекс 65009, radkovskairyna@gmail.com
ORCID: https://orcid.org/0000-0003-0125-7521

СУБ’ЄКТИ КРИМІНАЛЬНИХ ПРАВОПОРУШЕНЬ У СФЕРІ БЕЗПЕКИ 
РУХУ ТА ЕКСПЛУАТАЦІЇ ВОДНОГО ТРАНСПОРТУ

Анотація. Мета статті – дослідження особливостей та різновидів суб’єктів кримінальних 
правопорушень у сфері безпеки руху та експлуатації водного транспорту, а також встановлення від-
мінностей у складі та місці даної групи кримінальних правопорушень у чинному  Кримінальному 
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кодексі України (далі – КК України) порівняно із Кримінальним кодексом УРСР 1960  року 
(далі – КК УРСР) та проектом нового Кримінального кодексу України (далі – проект КК Украї-
ни). Методи дослідження. При написанні даної роботи використовувалися методи як класичної, 
так і некласичної та постнекласичної методології. Результати. Надано загальну характеристи-
ку кримінальних правопорушень у сфері безпеки руху та експлуатації водного транспорту, наяв-
них у чинному КК України. Охарактеризовано загальних суб’єктів кримінальних правопорушень 
у даній сфері. Проаналізовано особливості спеціальних суб’єктів кримінальних правопорушень. 
Встановлено, що вказівка на спеціального суб’єкта може міститися як у назві статті (стаття 285 КК 
України), так і в диспозиції (стаття 284 КК України). Проілюстровано, що встановлення ознак 
спеціального суб’єкта даної категорії кримінальних правопорушень потребує вивчення значного 
масиву нормативно-правових актів (міжнародних договорів, законів України та підзаконних актів), 
які регламентують суспільні відносини у галузі водного транспорту, а також відповідної судової 
практики та наукової літератури. Досліджено значення категорії спеціальної (професійної) осуд-
ності. Окрему увагу приділено питанням кримінальної відповідальності капітана судна як особи, 
на яку покладено підвищену відповідальність за забезпечення безпеки руху та експлуатації судна. 
Висновки. Встановлено таку тенденцію: за кримінальні проступки передбачена відповідальність, як 
правило, спеціальних суб’єктів, у той час як склади злочинів, в основному, не ставлять додаткових 
вимог до суб’єктів, тобто передбачають відповідальність загальних суб’єктів. Виявлена тенденція 
обґрунтована, очевидно, підвищеним ступенем суспільної небезпечності даної категорії злочинів. 
Проаналізовано наявні в науці підходи до визначення поняття «працівник водного транспорту» 
та запропоновано трактувати його для цілей кримінального законодавства як фізичну особу, яка 
здійснює діяльність із забезпечення безпеки руху та експлуатації суден на водному транспорті.

Ключові слова: загальний суб’єкт кримінального правопорушення, спеціальний суб’єкт кримі-
нального правопорушення, кримінальні правопорушення у сфері безпеки руху та експлуатації вод-
ного транспорту, спеціальна (професійна) осудність, працівник водного транспорту, капітан судна.
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SOCIAL MEASURES TO PREVENT LUCRATIVE 
VIOLENT CRIMES COMMITTED BY CHILDREN

Abstract. Purpose. The purpose of the article is to characterize and formulate the tasks of general social 
measures to prevent lucrative violent crimes committed by children. Results. The article establishes that 
the general social trend of prevention of lucrative violent crimes committed by children is a purposeful 
activity of State and non-State structures of society related to identifying, studying, and eliminating 
the causes of such actions, conditions conducive to their commitment. The actors of these activities are, first 
and foremost, educational institutions, guardianship and custody authorities, healthcare, employment bodies, 
cultural institutions, and the mass media. The adoption of the Strategy to combat crime in Ukraine until 
2025 and follow-up development of forms and methods of result-oriented approach based on improvement 
of relevant processes, to significantly expand the range of law enforcement activities and the State 
Comprehensive Plan for the Prevention of Criminal Offences Committed by Children in Ukraine, which is 
medium-term and is the basis for the development of regional plans for the prevention of child delinquency. 
Conclusions. It is concluded that the system of measures of general social prevention of lucrative violent 
crimes committed by children should ensure: to include special sections aimed at concentrating the available 
forces and means to prevent poverty and unemployment, differentiated approach to the provision of social 
assistance to low-income families and those temporarily stranded that for objective reasons cannot emerge 
from the crisis on their own in the socio-economic development programmes of the regions; to provide 
of guaranteed level of legal, medical, cultural and domestic, etc. services for such families; to establish a network 
of State family planning centres, to provide socio-psychological assistance to families on the culture of family 
relations, intergenerational relations; to strengthen work with children and young people who neither work 
nor study; to maintain existing educational institutions and out-of-school children’s institutions, prevention 
of their re-profiling; to develop and create new types of educational institutions; to establish a system of legal 
education and training and to involve not only police officers but also lawyers and prosecutors, courts 
and public and private legal services; to organise full-fledged recreational activities and to make cultural 
and recreational facilities accessible to families with children, to find the usage of State physical education 
and sports facilities for purposes other than those intended inadmissible; to restore the network of sports 
sections and facilities at the place of residence, in educational establishments and in rural areas; to establish 
medical and social rehabilitation centres for children in the health-care system; to prevent violence against 
children and to provide assistance to victims of violence. 

Key words: child, lucrativeness, violence, crime, lucrative violent crime, prevention.

1. Introduction
In modern Ukrainian society, a priority is 

to minimise and reduce the real level of such 
socially dangerous phenomenon as crime. This 
approach to the problem of combating crime 
in general and its prevention in particular is 
based on the concept of the integrated use of all 
the possibilities of society, the State, citizens 
in the implementation of measures to prevent 
criminal developments at the national, regional 
levels and in specific crime situations. 

In criminology, general social measures to 
prevent crime are a set of promising socio-eco-

nomic and cultural-educational measures aimed 
at further development and improvement 
of social relations and the elimination or neu-
tralization of the causes and conditions of crime 
(Holina, Holovkin, & Valuiska, 2014, р. 57).

According to O.M. Dzhuzha, this level 
of crime prevention is characterized by 
the fact that its components are an integral part 
of socio-economic development and improve-
ment of the moral, psychological and spiritual 
spheres of society (Dzhuzha, Vasylevych, & 
Kolb, 2009, рр.  53–54). At the same time, in 
V.V. Holina’s opinion, the main objectives of this 
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preventive area are to overcome or limit crim-
inogenically dangerous contradictions in soci-
ety, to gradually eradicate the negative phenom-
ena known from biblical times and created by 
political, economic, psychological, ideological 
and other factors that contribute to the emer-
gence of criminal potential in society (economic 
and political crises, dangerous material strat-
ification of the population, unjustified, even 
criminal prevention of certain groups of citi-
zens, unemployment, wage arrears, existence on 
the verge of survival of an overwhelming part 
of the population, moral decline, prostitution, 
drug addiction, alcoholism, homelessness, etc.) 
(Holina, 2011, р. 19). In turn, O.M. Lytvynov 
argues that the measures of general social (state) 
prevention are a set of effective socio-economic, 
legal, ideological, organizational and mana-
gerial, cultural and educational measures to 
further develop and improve social relations 
and to eliminate or neutralize the determinants 
of crime (Lytvynov, 2008, р. 116).

2. Ways to prevent crimes committed by 
children

General social crime prevention is, first 
of all, a set of promising socio-economic, cul-
tural and educational measures aimed at fur-
ther developing and improving social relations 
and eliminating or neutralizing the causes 
and conditions of crime. Therefore, a decisive 
role in the gradual reduction of social contra-
dictions in all sectors of social life plays sound 
economic, organizational, cultural and educa-
tional activities of State bodies, enterprises, 
institutions, firms and public organizations 
(Bandurka, Davidenko, 2003, р. 177).

In 2020, the National Security Strategy 
of Ukraine was adopted (Decree of the President 
of Ukraine on the National Security Strategy 
of Ukraine, 2020); it focuses on human and civil 
rights and freedoms, a new quality of economic, 
social and human development and integra-
tion of Ukraine into the European Union 
and the creation of conditions for joining NATO. 
Next, the Law of Ukraine “On Basic Principles 
of Youth Policy” was adopted (Law of Ukraine 
On Basic Principles of Youth Policy, 2021). 

The best solution is to ensure:
– Strengthening the role and responsible 

attitude of State and local self-government bod-
ies at all levels of government and partner organ-
izations to the implementation of the Program’s 
objectives, intensifying vertical and horizontal 
cooperation, exchange of experience between 
them for self-realization and development 
of youth potential in Ukraine;

– Raising the level of competence of youth 
and civil society institutions in the youth sec-
tor, development of youth centres, youth work, 
plasts, scouts, youth and children’s social move-

ments; assistance in the education and develop-
ment of youth advisory bodies, bodies of stu-
dent self-government, training of specialists 
who work with young people, including youth 
workers; 

–  Dissemination of existing and introduc-
tion of new models for the development, inte-
gration and participation of the youth in public 
life, using digital tools and taking into account 
the reform of local self-government and territo-
rial organization of power;

– Development of civil society, introduc-
tion of civil education at all levels, extension 
of non-formal and information education;

– Promoting an inclusive approach and equal 
rights, as well as access to services and opportuni-
ties, information for different categories of youth, 
especially youth with disabilities.

This modality of implementation of the Pro-
gramme involves the application of conceptually 
updated approaches and the use of a wide range 
of innovative mechanisms and tools introduced 
to work with young people by disseminating 
the best practices of recent years, implementing 
the recommendations of Ukrainian and interna-
tional experts, the youth sector of the Council 
of Europe, the use of the experience of youth 
work of the European Union countries, UN 
recommendations related to supporting young 
citizens in all fields of life. 

Moreover, the focus should be on 
the approved National Strategy for Reform-
ing the Justice System for Children until 
2023 (2018) (Order of the Cabinet of Minis-
ters of Ukraine On approval of the National 
Strategy for Reforming the Justice System for 
Children until 2023, 2018) for the prevention 
of criminal offences committed by children, 
including lucrative and violent crimes. The 
Programme sets out a number of measures to 
prevent delinquency among children, such as: 
to establish an inter-agency coordination mech-
anism to prevent delinquency among children, 
which will include a procedure for information 
exchange; to agree on tasks for the prevention 
of delinquency among children between State 
authorities and local authorities; to develop 
recommendations for the territorial communi-
ties on the need to create such landscapes that 
contribute to a safe environment and reduce 
crime; to increase the number of preventive 
measures in the course of social and economic 
development programmes aimed at ensuring 
employment, education, health care, social ser-
vices, beautification and poverty alleviation; to 
introduce assessment of the risk of delinquency 
by children and remedial programmes aimed 
at addressing the factors contributing to delin-
quency by children prone to misbehaviour, in 
difficult living circumstances, etc. 
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It should be noted that an essential compo-
nent of social prevention consists of measures 
to enable citizens to fully exercise their politi-
cal and personal rights, freedoms and legitimate 
interests. It is obvious that the dissatisfaction 
of interests in this sphere as a result prevents 
the establishment of an atmosphere of stabil-
ity in the society, civil activity, public trust in 
the authorities, and readiness to support its 
efforts to protect the rule of law. At the same 
time, the success of prevention measures in 
the social sector is the most effective way to 
establish and maintain cooperation between 
the authorities and the population in the pre-
vention, detection and suppression of crime. 

At the same time, the absence of a unified 
national concept for the prevention of crimi-
nal offences, the lack of coordination between 
the national, regional and sectoral State tar-
geted social prevention programmes in the rel-
evant areas do not contribute to the prevention 
of lucrative and violent crime in the country. 
This situation is not in keeping with the con-
stitutional provisions on a social, democratic 
and legal State, since the situation does not 
take into account the realities of today, because 
the fight against crime has long become a global 
problem which is not only national but also 
international, transnational (Verbenskyi, 
2009, р. 7).

3. Current status of State programmes to 
prevent crimes committed by children

To date, the key to effective combating 
of crime in the State, countering external 
and internal threats that can affect the crime 
situation, raising children and young people 
depends on the quality programming of this 
activity at all levels. Therefore, development 
of a State comprehensive programme to combat 
crime is crucial, which, as of 2021, has not yet 
been developed. 

Unfortunately, today there are no good rea-
sons to emphasize significant changes in this 
field. The above analysis reveals that the policy 
documents reflecting public policy on combat-
ing crime have been mostly declarative, in some 
cases there is still a formalism of their implemen-
tation, however, the absence of a medium-term 
State comprehensive programme to combat 
crime is a significant problem. The increasing 
use of the result-oriented approach in crime 
prevention is indicative of a trend towards 
a change in the established scientific paradigm 
and towards a more substantive and effective 
form of knowledge on crime prevention pro-
gramming (Tytarenko, 2019).

At the same time, the absence of such 
a programme is due to many economic, social, 
political, legal and other specificities and con-
tradictions in the development of market rela-

tions in the country: the criminal justice sys-
tem has not been completed; law enforcement 
bodies are being reformed; national legisla-
tion is being further developed; State insti-
tutions are being introduced to meet the best 
European and world standards in this field 
of public relations. Its absence also removes 
from the Government the obligation to report 
on the work done in this field, and this deprives 
the Verkhovna Rada of Ukraine, the Presi-
dent of Ukraine and the people of Ukraine, as 
the only source of power, of the opportunity to 
assess the work of the highest executive body in 
matters of organization, coordination and con-
trol regarding crime prevention. To a certain 
extent, one can speak of ineffective organization 
of public policy on crime prevention, and, conse-
quently, the failure of State bodies to fulfil their 
obligations under the Constitution of Ukraine 
to protect the highest social value - the human 
being, his life and health, honour and dignity, 
inviolability and security (Svitlychna, 2019, 
рр. 8–9).

Youth programmes to prevent lucrative 
and violent crime among youth should cover 
three levels of formation and implementa-
tion: 1) General social prevention measures; 
2) Improvement of the legal mechanism for 
the prevention of lucrative and violent crimes 
among young people and implementation 
of public policy on the youth in this field; 
3) Special criminological measures to prevent 
lucrative and violent crimes.

The measures of the youth programme on 
the prevention of lucrative and violent crime 
among youth should be aimed at overcoming 
the objective and subjective causes of crime 
among youth. These are:

Factors shaping the personality of the young 
offender (family dysfunction, asocial environ-
ment, deficiencies in moral and legal education, 
criminal influence on adolescents by informal 
youth groups, involvement of minors in crimi-
nal activity by adults with criminal experience, 
difficulties in vocational training and employ-
ment, etc.); 

 Circumstances conducive to youth crime 
(inadequate protection of material assets, 
organizational shortcomings that help persons 
with established anti-social orientation to real-
ize criminal intentions, victimization behav-
iour of the victim of crime, etc.) (Ianytska, 
1998, р. 104; Holovkin, 2011, рр. 310-311);

Increasing the material, economic and psy-
chological dependence of young people on soci-
ety and parents, and the difficulty of acquiring 
the status of an independent autonomous per-
son, that is, of attaining the status of adulthood;

Motivation for the commission of a crime 
(mental state of the person, his or her views 
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and attitudes, needs and value orientations, 
which were formed under the influence of pre-
liminary objective reasons);

Low level of legal awareness and legal cul-
ture among young people;

Lack of visible social advancement and social 
status growth, insufficient incentives for contin-
uing education.

Measures for the social prevention of crimes 
among young people are not aimed at immedi-
ate prevention but help to eliminate the objec-
tive causes of crime among young people and to 
reduce the overall level of crime.

General social measures for the prevention 
of crimes from the Youth Crime Prevention Pro-
gramme are: 1) development of social and eco-
nomic development programmes for specific 
categories of youth (for example, rural youth, 
“street children”, etc.); 2) provision of social 
assistance to low-income families, targeted 
approach to ensuring the subsistence minimum 
income of families, observance of social guar-
antees and benefits established by legislation; 
3) preservation of educational institutions, cre-
ation of new types of educational institutions 
for children of all ages, organization of their 
leisure time; 4) restoration of the network 
of sports clubs and sections at the place of resi-
dence, education in rural areas; 5) establishment 
of various advisory centres for young people, 
provision of psycho-correctional assistance to 
adolescents and their family members to resolve 
family conflicts  (Ianytska, 2000, р. 142); 6) cre-
ation of a system to increase youth employment; 
7)  creation and implementation of public ser-
vice announcements at the State level; 8) provi-
sion of financial support to youth and children’s 
public organizations and the implementation 
of State-wide programmes and measures for 
children and young people; 9) implementation 
of public policy, aimed at overcoming chil-
dren’s neglect and homelessness; 10) identifi-
cation and development of children’s creative 
and intellectual abilities and the organization 
of their meaningful leisure time, etc. 

Measures to improve the legal mechanism 
for the prevention of crimes among young peo-
ple and the implementation of the State’s youth 
policy in this field are: 1) improvement of legis-
lation on the prosecution of juveniles not only 
for crimes, but also for administrative, disci-
plinary and civil offences (for example: the use 
of various types of community service aimed 
at correcting the harm caused by the unlaw-
ful actions of young people); 2) round tables 
with representatives of youth organizations in 
the course of formation of youth crime preven-
tion programmes; 3)  involvement of not only 
law enforcement bodies, but also public organ-
izations in the implementation of measures 

(including children and youth ones), the wide 
involvement of citizens (for example, in public 
patrolling in situational prevention of crime 
among youth); 4) introduction of subjects on 
legal education into the general education 
programme; 5) involvement of local execu-
tive authorities and local self-government in 
the measure of prevention, etc. 

The typical model of a youth crime preven-
tion programme is characterized by a strong 
link between the legal system of crime preven-
tion and the realms of the extra-legal system 
and a balance between social and situational 
crime prevention. 

The development and implementation 
of a targeted comprehensive education pro-
gramme will help to fundamentally influence 
the solution of the problem of forming a positive 
legal awareness of citizens, since information 
provided in the right manner through journal-
ism, analysis of specific court cases, statistics 
and materials, specific criminological research, 
consultations and televised messages can have 
a social impact. 

The development of a legal framework 
to monitor the behaviour of those categories 
of persons who belong in one way or another 
to potential risk groups, and the prevention 
of such activities is a sufficiently effective meas-
ure to combat crime. At present, the risk group 
includes: persons who are without permanent 
sources of income for a long time; unemployed; 
those who systematic abuse alcohol and drugs; 
convicted, those of immoral or illegal lifestyle 
and others. 

To date, the real steps of general social pre-
vention are:

1) Adoption of the Strategy to combat crime 
in Ukraine until 2025 and follow-up develop-
ment of forms and methods of result-oriented 
approach based on improvement of relevant 
processes, to significantly expand the range 
of law enforcement activities. 

There are some prerequisites for the devel-
opment of such a Strategy to combat crime in 
Ukraine, but it requires: criminological forecast-
ing of the state of crime in Ukraine, taking into 
account possible national threats, for the next 
5-10 years (Law of Ukraine On State Forecast-
ing and Development of Economic and Social 
Development Programs of Ukraine, 2000); 
integration of the strategic framework for crime 
prevention, strategy or criminological policy in 
law enforcement with the tactical framework 
for crime prevention that should be provided 
by this document; provision of real resources for 
the Strategy rather than general annual funding 
from the State budget for relevant crime pre-
vention entities; public expertise on the draft 
Strategy; periodic (milestone) monitoring 
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of the implementation of the Strategy; exclusion 
of declarative character of the Strategy and its 
formation under “ambitions” of individual polit-
ical forces (Tytarenko, 2012, рр. 375-376).

2) Adoption of a State comprehensive plan 
for the prevention of criminal offences committed 
by children in Ukraine. The specificity of the plan 
is that: it is a medium-term plan, since it will be 
adopted for a period of five years; it will serve 
as a basis for the development of regional crime 
prevention plans; the development of the plan 
should involve, in addition to law enforcement 
officials, psychologists, teachers, specialists in 
crime prevention theory, criminologists, juve-
nile scientists, victimologists and other experts 
whose knowledge will allow a qualitative change 
in the existing models of such documents, as well 
as contribute to the achievement of the objec-
tive of the Plan; unlike the Strategy, this doc-
ument should not contain measures generally 
formulated, tasks with declarative tone such as 
“to improve”, “to advance”, “to promote”, “to 
provide”, etc.; the State Plan for the Prevention 
of Child Delinquency as a guide to the tactics 
of preventing certain types of crime and reduc-
ing the criminogenic impact of various negative 
social phenomena at the State level, should con-
tain concrete and doable measures; it should 
provide for the possibility of introducing 
changes and additions depending on changes 
in the crime situation in the State, on the basis 
of which the forces and means of prevention 
of certain types of crime will be adjusted. 

Criminological analysis of the legal frame-
work for the prevention of crime by chil-
dren at the national level during the period 
of Ukraine’s independence shows that an impor-
tant stage in the development of approaches 
to preventing crime by children is activities 
of the State and its social institutions, aimed 
at an enabling environment for children, in 
which dignified development and protection 
of their rights are ensured in accordance with 
the principles of democracy, equality and social 
justice, taking into account the moral founda-
tions and traditional values of Ukrainian society, 
aimed at strengthening the family and the moral 
health of children in Ukraine. 

4. Conclusions
Therefore, the system of measures of general 

social prevention of lucrative violent crimes 
committed by children should ensure: to 
include special sections aimed at concentrating 
the available forces and means to prevent poverty 
and unemployment, differentiated approach to 
the provision of social assistance to low-income 
families and those temporarily stranded that for 
objective reasons cannot emerge from the crisis 
on their own (loss of breadwinner, forced relo-
cation, etc.) in the socio-economic development 
programmes of the regions (oblasts, districts); 
to provide of guaranteed level of legal, med-
ical, cultural and domestic, etc. services for 
such families; to establish a network of State 
family planning centres, to provide socio-psy-
chological assistance to families on the culture 
of family relations, intergenerational relations; 
to strengthen work with children and young 
people who neither work nor study; to main-
tain existing educational institutions and out-
of-school children’s institutions (both State 
and municipal), prevention of their re-profiling; 
to develop and create new types of educational 
institutions; to establish a system of legal educa-
tion and training and to involve not only police 
officers but also lawyers and prosecutors, courts 
and public and private legal services; to organise 
full-fledged recreational activities and to make 
cultural and recreational facilities accessible 
to families with children (theatres, cinemas, 
concert halls, summer recreation bases, sports 
and recreation camps, etc.), to find the usage 
of State physical education and sports facilities 
for purposes other than those intended inad-
missible; to restore the network of sports sec-
tions and facilities at the place of residence, in 
educational establishments and in rural areas; 
to establish medical and social rehabilitation 
centres for children in the health-care system; 
to prevent violence against children and to pro-
vide assistance to victims of violence; to provide 
social protection and assistance (financial, legal, 
psychological) to children who have lost their 
family or are left without care (street children, 
vagrants, lost, abandoned), who are in extreme 
psychological and material conditions. 
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ЗАГАЛЬНОСОЦІАЛЬНІ ЗАХОДИ ЗАПОБІГАННЯ КОРИСЛИВИМ 
НАСИЛЬНИЦЬКИМ ЗЛОЧИНАМ, ЩО ВЧИНЯЮТЬСЯ ДІТЬМИ

Анотація. Мета. Метою статті є охарактеризувати та сформулювати завдання загальносоці-
альних заходів запобігання корисливим насильницьким злочинам, що вчиняються дітьми. Резуль-
тати. У статті з’ясовано, що загальносоціальний напрям запобігання корисливим насильницьким 
злочинам, що вчиняються дітьми, є цілеспрямованою діяльністю державних і недержавних струк-
тур суспільства з виявлення, вивчення та усунення причин таких діянь, умов, що сприяють їх вчи-
ненню. Суб’єктами цієї діяльності, насамперед, є заклади освіти, органи опіки та піклування, органи 
охорони здоров’я, зайнятості населення, установи культури, засоби масової інформації. У рамках 
загальносоціального запобігання корисливим насильницьким злочинам, що вчиняються дітьми 
запропоновано прийняття Стратегії боротьби зі злочинністю в Україні до 2025 року та подальший 
розвиток форм і методів програмно-цільового підходу на основі удосконалення відповідних проце-
сів, аби суттєво розширити арсенал правоохоронної діяльності та Державного комплексного плану 
запобігання кримінальним правопорушенням що вчиняються дітьми в Україні, який характери-
зується середньостроковістю й є основою розробки регіональних планів запобігання злочинності 
дітей. Висновки. Зроблено висновок, що система заходів загальносоціального запобігання корисли-
вій насильницькій злочинності дітей повинна забезпечувати: передбачення у програмах соціально-
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економічного розвитку регіонів спеціальних розділів, спрямованих на концентрацію наявних сил 
і засобів щодо запобігання бідності та безробіттю, диференційований підхід до надання соціаль-
ної допомоги малозабезпеченим сім’ям і таким, які тимчасово опинилися у скрутному становищі 
та з об’єктивних причин не можуть вийти з кризи власними силами; забезпечення гарантованого 
рівня правового, медичного, культурно-побутового та ін. обслуговування таких сімей; створення 
мережі державних центрів планування сім’ї, надання соціально-психологічної допомоги сім’ям 
щодо культури сімейних стосунків, взаємовідносин різних поколінь; посилення роботи з дітьми 
та молоддю, яка не працює і не навчається; збереження існуючих закладів освіти та дитячих поза-
шкільних закладів, недопущення їх перепрофілювання; розвиток і створення нових типів навчаль-
но-виховних закладів; створення системи правового навчання і виховання та залучення до цієї 
роботи не лише працівників міліції, й адвокатури та прокуратури, суду, державних та приватних 
юридичних служб; організацію повноцінного дозвілля, доступність закладів культури та відпочин-
ку для сімей з дітьми, недопустимість використання державних об’єктів фізкультури і спорту не 
за прямим призначенням; відновлення мережі спортивних секцій та споруд за місцем проживан-
ня, у навчальних закладах, у сільській місцевості; створення центрів медико-соціальної реабіліта-
ції для дітей у системі органів охорони здоров’я, організацію профілактики насильства над дітьми 
та надання допомоги постраждалим від насильства. 

Ключові слова: дитина, користь, насильство, злочин, корислива насильницька злочинність, 
запобігання.
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TACTICAL AND PSYCHOLOGICAL BASES  
OF NEUTRALIZATION OF COUNTERACTION  
TO THE INVESTIGATION OF A CRIMINAL OFFENSE 
DURING AN INVESTIGATIVE EXPERIMENT

Abstract. The purpose of the article is to develop tactical and psychological bases for meeting 
the suspect’s opposition, incl. false testimony, while conducting an investigative experiment and elaborating 
tactical recommendations for overcoming such opposition. Research methods. The work is based on 
general scientific and special methods of scientific knowledge. Results. The behavior of a suspect during 
an investigative experiment on checking his testimony at the scene is subject to the laws of psychology. A 
significant factor determining the behavior of a suspect is the psychological impact of the environment. 
The latter can cause changes in the suspect’s behavior, both positive and negative. Personal presence 
at the crime scene results in strong emotional feelings in the suspect that can complicate and even make 
it impossible to continue the investigative (search) action. The paper studies the refusal of a suspect to 
participate in the verification of testimony at the crime scene as well as former testimony at various stages 
of the investigative (search) activity. The risk of refusal exists both before starting the investigative 
action and in the course of its implementation. 

Conclusions. The author draws attention to the fact that the participation of a suspect in 
an investigative experiment must be voluntary. Therefore, the effectiveness of an investigative (search) 
action depends on the suspect’s position, his desire to take part in demonstration actions, and give 
explanations. The paper focuses on the role of the protective dominant as a factor that significantly affects 
the suspect’s behavior. The protective dominant determines the features driving the suspect’s behavior 
when verifying his testimony at the crime scene, among which the author highlights the mental state. 
During the investigative experiment, the suspect may have various mental states: fear, frustration, stress, 
and so on. In this regard, it is advisable to opt for observing the suspect’s behavior. To reduce the risk that 
the suspect will refuse to participate in the investigative action, it is proposed to conduct an investigative 
experiment and verify testimony at the crime scene immediately after receiving it.

Key words: counteraction, investigative action, verificatiob of testimony at crime scene, mental state, 
protective dominant, self-incrimination, psychological impact.

1. Introduction
The priority tasks of criminal proceedings 

are to improve the efficiency of investigating 
criminal offenses. At the same time, modern 
crime takes more dangerous organized forms. 
Thus, there is a problem of combating counter-
action from persons who try to hinder the inves-
tigator in solving the investigation tasks.

One of the ways to meet the opposition to 
the investigation is to reveal false testimony. 
The modern stage of the evolution of criminal-
istics is characterized by the transition from 
the study of counteraction to the investigation 
as a phenomenon to the creation of a system 

of methods, techniques, and means for overcom-
ing and neutralizing it. The latter is the subject 
matter of investigative tactics. According to 
Prof. V. Yu. Shepitko, one of the areas of coun-
teraction tactics is tactical means of meeting 
perjuries and exposing false testimony (Shep-
itko (2010), p. 167; Shepitko (2021), p.  180; 
Shepitko (2020), p. 177).

One of the effective procedural ways 
of exposing false testimony is an investiga-
tive experiment, in particular, in the form 
of checking the suspect’s testimony at the crime 
scene. In the practice of investigation, there 
often arises the need to check information or 

© V. Nehrebetskyi, 2022
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the investigative version based on the evidence. 
An investigative experiment belongs to a group 
of so-called “check” investigative actions. The 
verification of testimony at the scene is a spe-
cific kind of investigative experiment. On-scene 
verification is the process of comparing infor-
mation obtained during interrogation and (or) 
ideal traces of memory with the tangible ambi-
ance of the crime scene through the narrative, 
demonstration, and explanations of the person 
whose testimony is being verified to reveal his 
awareness of the data being verified or refined, 
as well as to hold new factual data. 

The feasibility of using the patterns 
of the suspect’s behavior when conducting 
an investigative experiment to overcome coun-
teraction to the investigation remains poorly 
studied. Some literary sources have only 
dealt with individual psychological aspects 
of the investigative (search) action. At the same 
time, the problem under consideration has 
been highly analyzed in terms of interrogation, 
face-to-face confrontation, and search (Large 
Ukrainian legal encyclopedia, p. 689-692). 

2. Psychological patterns of the suspect's 
behavior 

The participation of the suspect in an inves-
tigative experiment must be voluntary. There-
fore, the effectiveness of an investigative action 
largely depends on the suspect’s position and his 
desire to participate in the verification of testi-
mony at the scene. The psychology of the sus-
pect can be used to: 1)  diagnose his position, 
2)  predict his behavior, 3)  choose the appro-
priate psychological impact, and 4)  evaluate 
the information received. 

The factors affecting the formation 
of the suspect’s position and his behavior should 
be taken into account. The psychological liter-
ature singles out the following: a) the suspect’s 
mental state; b) motives that guide him in per-
forming certain actions; c)  unfavorable con-
ditions for the suspect due to his evident role 
in crime commission; d)  influence on the sus-
pect by others (Ratinov (1967), pp. 196–217, 
272–285; Glazyrin (1983) p. 293–299). 

The suspect’s mental state is character-
ized by the supremacy of a defensive (protec-
tive) dominant. In psychology, a dominant 
means the temporarily predominant reflection 
system, which determines the work of nerve 
centers at the moment and thereby takes 
a bearing of behavior. The defensive dom-
inant determines the focus of the suspect’s 
mental activity and forms special mechanisms 
of his psychological protection. Psychological 
literature interprets psychological protection as 
a specific regulatory system of personality sta-
bilization aimed at eliminating or minimizing 
anxiety associated with conflict consciousness 

(Large Ukrainian legal encyclopedia, p. 321). 
According to the author, when checking testi-
mony at the scene, one should regard the pos-
sible influence of the psychological mechanism 
of repression. Repression refers to neutraliza-
tion, non-acceptance, and rejection of informa-
tion that contradicts some personally significant 
attitudes of the subject. Thus, there are partic-
ular requirements for the communication form 
between the investigator and the suspect while 
checking testimony at the scene. V.L. Vasyliev 
believes that regardless of the severity 
of the committed crime, the investigator is 
obliged to treat the suspect as an individual 
equal to other participants in the investigative 
action. It is inadmissible for the investigator 
to express irritation, contempt for the suspect, 
skeptical remarks, etc. No matter how auda-
cious the suspect may be, the investigator must 
remain restrained and balanced (Vasil 'ev 
(2000), p. 472–473). 

The protective dominant identifies 
the features driving the suspect’s behavior 
when checking his testimony at the scene, 
namely: 1)  his mental state; 2) his desire to 
avoid responsibility; 3)  interest in the inves-
tigation course; 4) the suspect’s tendency to 
exaggerate the investigator’s informational 
“armament”; 5) the tendency to adapt his jus-
tifying position (Glazyrin (1983), p. 293–299). 
Psychological literature highlights the need to 
take into account the mental state of the per-
son whose testimony is being checked (Ratinov, 
Efimova (1988), pp. 15–20). A mental state is 
a holistic characteristic of mental activity sta-
ble over a specific time segment, which conveys 
the peculiarity of mental processes depending 
on the reflection of reality, previous condition, 
and mental properties of an individual (Large 
Ukrainian legal encyclopedia, p. 781).

During an investigative experiment, there 
is a wide amplitude of mental states. The sus-
pect may feel, for instance, fear, frustration, 
stress, etc. (Ratinov, Efimova (1988), p. 15–20). 
It is worth mentioning that the suspect’s men-
tal state may affect his refusal to participate in 
checking testimony at the scene or of former 
testimony. Psychological literature interprets 
fear as a negative mental state that occurs under 
circumstances when an individual has a motive 
and a conscious goal to quit the situation asso-
ciated with the influence of an external stimulus 
but is forced to get into it for external reasons 
(Large Ukrainian legal encyclopedia, p. 784). In 
checking testimony at the scene, both a person 
involved and not involved in the crime commis-
sion may experience fear. Fear not only shack-
les memory but also hampers the entire human 
psyche and intellectual activity. It can suppress 
the will, moral self-control and critical abilities, 
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prevent the correct assessment of the situation, 
make a person more inclined to undesirable 
influences. In verifying testimony at the scene, 
it is possible to diagnose a mental state, which, 
in the author’s opinion, is relevant. 

During the verification of testimony 
at the scene, a person who repeatedly visits 
the crime scene is subject to the psychological 
impact of the surrounding environment (Kon-
ovalova (1997), p. 110–115). Consequently, he 
may have a specific change in his mental state 
when perceiving the places which keep evidence 
exposing him. Psychological literature always 
highlights the need to monitor the suspect’s 
behavior when checking testimony at the scene 
(Glazyrin (1983), p. 134). In particular, it is 
about such features of an external manifestation 
of the state as confidence in the choice of move-
ment direction, the display of objects, a sudden 
change in the movement direction, speed, stop, 
etc. The significance of the observation method 
in the testimony’s verification at the scene 
resides in the fact that it allows the investiga-
tor to effectively control the suspect’s behavior 
and maintain an optimal mode of communica-
tion, contributes to the choice of appropriate 
tactical techniques and their systems. Obser-
vation helps to identify the suspect’s position, 
reveal whether he conceals information crucial 
to the investigation. Thus, in terms of conduct-
ing the investigative action, the observation 
method assists the investigator in finding mate-
rial evidence. There are known cases in inves-
tigative practice when observation facilitated 
to find material evidence the location of which 
the suspects tried to hide from the investigation 
while checking testimony at the scene (Drobyn-
iak (2000), pp. 12 (24%)

The protective dominant makes the perpe-
trator seek to carry out specific actions which, 
according to his calculations, should help him to 
avoid exposing the crime and hence evade respon-
sibility (Ratinov (1967), p. 196). This can explain 
the suspect’s refusal to participate in the testimo-
ny’s verification at the scene and provision of false 
testimony during the interrogation.

The defensive dominant and the mecha-
nism of psychological protection can be inher-
ent not only in a guilty person also innocent 
who wants to defend himself from an unfair 
accusation (Ratinov (1967), p. 199). There-
fore, in the psychological context, the verifi-
cation of the suspect’s testimony cannot be 
reduced to creating any artificial barriers for 
him, psychological restrictions for refusing 
from pretrial testimony given during the inter-
rogation. It is also inadmissible to conduct 
the investigative action for the psychological 
fixation of the suspect on the testimony that is 
true in the investigator’s opinion.

3. Tactical bases for overcoming 
the suspect’s opposition during an investiga-
tive experiment

The investigative practice pays special atten-
tion to the fact that suspects tend to change their 
positions and adapt their justifying position as 
evidence is presented (Drobyniak (2000), p 20). 
Therefore, in verifying the suspect’s testimony, 
the tactics of the investigative action should be 
primarily aimed at detailing testimony, clarify-
ing its interrelation with the situation and then 
eliminating contradictions, if they occurred. 
Such a tactic allows disposing of the untruth in 
the testimony of the interrogated person gradu-
ally and purposefully. 

External influence is among the factors 
affecting the suspect’s position (Vasil'ev (2000), 
p. 29). The considered factor is quite essential 
when conducting an investigative experiment. 
No influence on the suspect should be a pre-
requisite determining the reliability of findings 
of the investigative action. Thus, before check-
ing testimony at the scene and in the process 
of its conducting, it is necessary to take mea-
sures to prevent the suspect from contacts with 
unauthorized persons. If there is any suspicion 
of the latter, the testimony’s verification must 
be carried out immediately.

In the process of analyzing the position 
of the suspect during the investigative action 
under study, it is important to keep in mind 
specific motives for his consent to participate in 
the verification of testimony at the scene. Psy-
chological literature distinguishes the follow-
ing: fear of social condemnation, shame of real-
izing the immorality and illegality of own act, 
fear of revenge from interested persons, fear 
of consequences for the suspect’s loved ones or 
separation from them (Ratinov (1967), p. 202). 
F.V. Glazyrin  believes that even in the case 
of a pronounced readiness of the suspect to 
participate in the verification of testimony 
at the scene, it is worthwhile to puzzle out 
the true motives of such consent in detail (Gla-
zyrin (1983), p. 31).

In the practice of law enforcement agen-
cies, there are cases when suspects, having 
declared their consent to participate in the ver-
ification of testimony at the scene, in the course 
of the investigative action, show completely dif-
ferent places that are not related to the crime 
(Drobyniak (2000), pp. 20–24). Consequently, 
the awareness of the motives guiding the sus-
pect allows the investigator to timely influence 
the latter in such a way that he changes his false 
position.

The suspect can also can also pursue 
the motive to check the reliability of conceal-
ment of crime traces and circumstances that 
may expose him. The investigative practice has 
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cases when persons suspected of committing 
particularly serious crimes agreed to check tes-
timony at the scene to try escaping from cus-
tody during the investigative action or using 
the help of their accomplices (Ratinov, Efimova 
(1988), p. 132). Thus, when checking testimony 
at the scene, it is necessary to take measures 
towards the suspect’s protection and ensure 
the safety of all participants in the investigative 
action. 

There is a risk that the suspect may refuse 
to participate in the verification of testimony 
at the scene or quit his former testimony. 
Forensic literature has recommendations 
for reducing the risk of the suspect’s refusal 
to participate in the investigative action. In 
addition, some authors propose to check testi-
mony at the scene immediately after obtaining 
the consent of the interrogated person to take 
part in it. The timely verification of testimony 
at the scene is also recommended by investiga-
tive practitioners and follows from the analysis 
of investigative practice (Drobyniak (2000), 
p. 23; Verdict of the Ivanovo District Court 
of the Kherson region (2021)). Other recom-
mendations were also offered: establishing 
and maintaining psychological contact with 
the suspect by the investigator, considering 
the motives that guided him while express-
ing the consent to take part in the verification 
of testimony at the scene, applying the method 
of reflective management (Vasil 'ev (2000), 
p. 472; Glazyrin (1983), pp. 132–133).

In order to reduce the risk of the suspect’s 
refusal to participate in the investigative action 
or quitting former testimony, it is essential to 
check it at the scene after receipt. This require-
ment-recommendation is driven by the fact that 
the delay in verifying the suspect’s testimony 
at the crime scene makes it impossible to verify 
the existing and obtain new evidence.

The risk of the suspect’s refusal to partici-
pate in the verification of testimony at the crime 
scene also exists during its conduct. The psy-
chological impact of the situation may be 
the reason for the suspect’s refusal to keep 
participating in the verification of testimony 
at the scene (Note that forensic literature 
mainly marks the positive effect of the situ-
ation on the interrogated person, who visits 
the crime scene for a second time (Konovalova 
(1997), pp. 114–115). In the author’s opinion, 
the perception of the crime scene or its individ-

ual episodes and the narrative of the crime assist 
the suspect in recollecting not only the circum-
stances of the event but also the emotions that 
prevailed in his psyche at the time under study. 
Therefore, personal presence at the crime scene 
triggers strong emotions in the suspect, which 
can complicate and even make it impossible to 
continue the investigative action. The psycho-
logical impact of the scene is a relevant factor 
that affects the person whose testimony is being 
verified. 

The suspect’s struggle of opposite motives 
to participate in the verification of testimony 
at the scene and their reorientation may take 
place both in the process of preparation for 
the investigative action and during its conduct. 
For this very reason, throughout the verifica-
tion of testimony at the scene, the investiga-
tor must take measures aimed at maintaining 
the suspect’s positive motives for participation 
in the investigative action. The interaction 
between the investigator and the suspect in ver-
ifying testimony at the scene is characterized by 
the need for constant control over the behavior 
of the latter.

4. Conclusions. The investigative exper-
iment to verify the suspect’s testimony 
at the scene is marked by the possibility of oppo-
sition in the form of false testimony. The investi-
gative (search) action has the following features: 
1) complex psychological relationship between 
the investigator and the suspect; 2) the ability 
of the investigator to psychologically influ-
ence the suspect to obtain the necessary infor-
mation; 3) the conditionality of the suspect’s 
position and behavior due to the interrogation 
that preceded testimony verification; 4) mutual 
reflection between the investigator and the sus-
pect; 5) the possibility of the suspect’s effect on 
the process of obtaining information. The inves-
tigator should use the psychology of the sus-
pect while checking his testimony at the scene 
to overcome opposition of the latter. A thor-
ough examination of the suspect’s identity by 
the investigator is a compulsory condition. 
When conducting the investigative action, it 
is worthwhile to pay regard to all factors that 
somewhat affect the position and behavior 
of the suspect. To reduce the risk of the sus-
pect’s refusal to participate in the investigative 
(search) action and quitting former testimony, 
the investigative experiment must be conducted 
immediately after interrogation.

References:

Drobyniak M.K. (2000). Vid Kyieva do Lieshno internatsionalnym vbyvtsiam – mizhnarodnyi sud [From 
Kiev to Lesno international murderers-the International Court of Justice]. Investigative practice of Ukraine. 
Based on the experience of investigative work of the prosecutor's office, no.2, pp. 12–24 (in Ukrainian).

Glazyrin F.V. (1983). Psikhologiya sledstvennykh dejstvij [Psychology of investigative actions].  Volgograd : 
NIiRIO VSSH MVD USSR (in Russian).



100

1/2022
C R I M I N A L I S T I C S

Konovalova V.E. (1997). Pravovaya psikhologiya [Legal psychology]. Kharkiv: Consum, 160 p.
Kryminalistyka, sudova ekspertyza, yurydychna psykholohiia [Criminalistics, forensic expertise, legal 

psychology]. Velyka ukrainska yurydychna entsyklopediia (2018) [Large Ukrainian legal encyclopedia]. 
Kharkiv : Pravo, 952 p. (in Ukrainian).

Ratinov А.R. (1967). Sudebnaya psikhologiya dlya sledovatelej [Forensic psychology for the investigator]. 
Moscow : NI i RIO VSH MOOP USSR (in Russian).

Ratinov A.R., Efimova N.I. (1988). Psikhologiya doprosa obvinyaemogo [Psychology of interrogation of 
the accused]. Moscow : VNII problem ukrepleniya zakonnosti i pravoporyadka, 114 p. (in Russian).

Shepitko V. (2010). Problemy formirovaniya taktiki preodoleniya protivodejstviya rassledovaniyu [Prob-
lems of formation of tactics of overcoming counteraction to the investigation]. Kharkiv : Apostil, pp. 163–172 
(in Russian).

Shepitko, V.Y., Shepitko, M.V. (2021). The role of forensic science and forensic examination in interna-
tional cooperation in the investigation of crimes. Journal of the National Academy of Legal Sciences of Ukraine, 
no. 28(1), pp. 179–186 (in English).

Shepitko, V.Y., Olkhovsky V.O., Shepitko M.V. (2020) The process of scientific knowledge integration 
in crime prevention and trends of medical criminalistics development in ukraine in XIX – early XX century. 
Wiadomosci lekarskie (Warsaw, Poland: 1960), no. 73(1), pp. 176–179 (in English).

Vasil'ev V.L. (2000) Yuridicheskaya psikhologiya [Legal psychology]. SPb: Piter, 624 p. (in Russian).
Verdict of the Ivanovo District Court of the Kherson region (24.12.2021) Case No. 655/821/19. Register 

of court decisions. URL: https://data-ua.com/doc/133247727/persons (in Ukrainian).

Владислав Негребецький, 
кандидат юридичних наук, доцент, доцент кафедри криміналістики, Національний юридичний 
університет імені Ярослава Мудрого, вулиця Пушкінська, 84, Харків, Україна, індекс 61024, 
vladislavnegrebetsky@gmail.com
ORCID: orcid.org/0000-0003-0478-6533

ТАКТИКО-ПСИХОЛОГІЧНІ ОСНОВИ НЕЙТРАЛІЗАЦІЇ ПРОТИДІІ 
РОЗСЛІДУВАННЮ КРИМІНАЛЬНОГО ПРАВОПОРУШЕННЯ  
ПІД ЧАС СЛІДЧОГО ЕКСПЕРИМЕНТУ

Анотація. Мета. Розроблення тактико-психологічних основ подолання протидії підозрювано-
го, зокрема у формі повідомлення неправдивих показань, при проведенні слідчого експерименту 
та розробці тактичних рекомендацій, спрямованих на подолання такої протидії. Методи дослі-
дження. Робота виконана на підставі загальнонаукових та спеціальних методів наукового пізнан-
ня. Результати. Поведінка підозрюваного під час слідчого експерименту з метою перевірки його 
показань на місці події підпорядковується законам психології. Істотним чинником, що визначає 
поведінку підозрюваного, є психологічний вплив оточуючої обстановки. Останній може викликати 
зміни у поведінці підозрюваного, причому як в позитивному, так і в негативному напрямку. Осо-
биста присутність на місці злочинної події приводить до значних емоційних переживань у підозрю-
ваного, що може ускладнити і навіть унеможливити продовження слідчої (розшукової) дії. У роботі 
досліджується проблема відмови підозрюваного від участі у перевірці показань на місці, а також 
від раніше даних показань на різних етапах проведення цієї слідчої (розшукової) дії. Ризик відмови 
існує як до початку слідчої дії, так і безпосередньо при її проведенні.

Висновки. Автором звернуто увагу, що участь підозрюваного у проведенні слідчого експери-
менту обов’язково має добровільний характер. Тож ефективність слідчої (розшукової) дії залежить 
від позиції підозрюваного, його бажання брати участь у демонстраційних діях і давати пояснен-
ня. В роботі акцентовано увагу на ролі захисної домінанти як чинника, який істотно впливає на 
поведінку підозрюваного. Захисна домінанта визначає особливості, що зумовлюють поведінку під-
озрюваного при перевірці його показань на місці, серед яких автор виділяє психічний стан. Під 
час слідчого експерименту в підозрюваного можуть мати місце різні психічні стани: страх, стрес 
фрустрація, тощо. У зв’язку із цим доцільно використовувати спостереження за поведінкою під-
озрюваного. З метою зниження ризику відмови підозрюваного від участі в цій слідчій дії пропону-
ється проводити слідчий експеримент та перевіряти показання на місці негайно після їх одержання. 

Ключові слова: протидія, слідча дія, перевірка показань на місці, психічний стан, захисна домі-
нанта, самообмова, психологічний вплив.

The article was submitted 14.02.2022
The article was revised 09.03.2022

The article was accepted 29.03.2022



101

1/2022
A D V O C A C Y

UDC 347.965.4
DOI https://doi.org/10.32849/2663-5313/2022.1.16

Lyubov Krupnova, 
Doctor of Law, Professor, Honored Lawyer of Ukraine, Attorney, Chairwoman of the Krupnova & 
Partners Attorneys Assosiation, Deputy Chairwoman of the Higher Qualification and Disciplinary 
Bar Commission of Ukraine, 41b, M. Boychuka street, of. 243, Kyiv, Ukraine, postal code 01014, 
krupnova.zakhist@gmail.com 
ORCID: 0000-0003-1789-0647 

Krupnova, Lyubov (2022). Legal counseling as an essential part of attorney practice. 
Entrepreneurship, Economy and Law, 1, 101–106, doi: https://doi.org/10.32849/2663-5313/2022.1.16

LEGAL COUNSELING AS AN ESSENTIAL PART  
OF ATTORNEY PRACTICE 

Abstract. The article studies the approach defining counseling, establishes its connection with allied 
concepts of legal consultancy and legal advice, analyzes the structure and models of counseling. The author 
considers amendments to The Rules of Legal Ethics based on comparative legal analysis of the Model 
Rules of Professional Conduct of American Bar Association. The research relies on analytical, logical-
semantic, hermeneutic, and comparative research methods. Results. The author analyses counseling 
as a distinct type of advocacy, defines legal consultancy, counseling, counseling structure, legal advice 
as legal notions, emphasizes counseling stages. The essence of counseling models is analyzed, indicating 
the role of a lawyer in each of them. An essential part of this research paper is the Model Rules 
of Professional Conduct of American Bar Association analysis. Conclusions. Counseling is an integral 
and vital part of attorney practice characterized by the following features: 1) performed on a professional 
basis; 2) conducted through direct communication of the attorney with the client; 3) may be carried 
out both ex-ante and ex-post. Counseling is a comprehensive attorney practice, which consists of finding 
and presenting to the client possible solutions to his legal problem, the consequences of choosing one 
of them, as well as determining the legal position and proper remedies. The consultation process results 
in providing comprehensive and professional advice on the client’s legal issue. The concept of counseling 
structure may be defined as the sequence of actions of an attorney to determine the client’s legal issue 
and formulate proposals for its solution. There are the following models of counseling: “traditional”, 
client-centered model, and collaborative decision-making model. The author proposes to amend Art. 8 
of the Rules of Legal Ethics with provisions on the requirements for counseling, namely that lawyers shall 
comply with the client’s requirements for the means to achieve the representation or defense purpose.

Key words: legal consultancy, counseling, legal advice, counseling structure, models of counseling.

1. Introduction 
Most empirical studies, the object of which 

is the implementation of legal practice, deal 
with the participation of an attorney in the trial, 
defense tactics, challenging aspects of the attor-
ney’s interaction with the court, other public 
authorities, local self-government, etc. Much 
less scholarly research discusses legal coun-
seling. According to para. 1, p. 1 of Article 19 
of the Law of Ukraine “On the Bar and Practice 
of Law”, one of the key aspects of legal prac-
tice entails giving legal information, advice, 
and clarifications on legal issues. In addition, 
scientists, incl. S. O. Ivanytskyi, consider 
the provision of legal advice and explanations 
as one of the tasks of the bar, as the institute as 
a whole (Ivanytskyi, 2017, p. 148). 

Counseling is rightly deemed to be 
the beginning of the attorney’s interaction with 
the client because in requesting legal assistance, 

the person primarily intends to receive advice 
to determine a subsequent algorithm of actions. 
Following an outcome of the initial consulta-
tion, the person decides on his representation or 
defense by a specific attorney. 

Relationship in the “attorney-client” sys-
tem is based on effective communication. At 
the same time, legal counseling is a fundamen-
tal element, so the quality of provided pieces 
of advice and their effective use are of paramount 
importance for achieving the goals of such rela-
tionship. 

In this context, it is worth agreeing with 
L. V. Slyva’s opinion: legal practice requires not 
only proficient knowledge of law rules but also 
good communication skills, the ability to qual-
itatively build communication with the client 
to accomplish the goal of the relevant activ-
ity – the protection of the rule of law (Slyva, 
2020, p. 21). 

© L. Krupnova, 2022
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2. Correlation of counseling with related 
concepts

The professional literature on the relevant 
subject matter contains the concepts of “legal 
consultancy”, “counseling”, “legal advice”, 
which indicates their different content. In this 
regard, it seems expedient to analyze the essence 
of each of the above concepts separately. 

S. D. Husariev defines legal consultancy as 
the professional activity of lawyers specializing 
in different law branches; their main function is 
the legal support of various forms and methods 
of activity of the organizational structure that 
employs a legal adviser (Husariev, 2008, p.386). 

L. V. Slyva considers legal consultancy as 
a systematic professional activity of an attorney, 
which combines a set of actions aimed at solving 
the client’s legal problem through explanations, 
recommendations, drafting of procedural docu-
ments (Slyva, 2016, p. 81). 

According to K. Yu. Surovova, legal con-
sultancy is the transfer of specific legal data 
to the client at his initiative or at the initia-
tive of the attorney, which involves informing 
the client about legal norms and counselling, 
during which the attorney explains how to deal 
with the client’s legal problem on their basis 
(Surovova, 2015, p.54-55). 

It is worth mentioning that in defining 
the concept of legal consultancy through 
informing and counseling, it is said that 
although these two components differ in 
structure, they are equal and interrelated ele-
ments in the system of legal counseling. Thus, 
the structure of informing comprises two stages: 
the attorney’s actions to transfer information 
and the client’s actions to receive it. Instead, 
counseling is supplemented by another stage – 
acceptance of instructions. Before giving legal 
advice, an attorney shall listen to clients 
and get at the heart of the problem. The sub-
sequent flow of information from the attorney 
to the client structurally coincides with similar 
actions within informing. However, the differ-
ence between counseling and informing is in 
the targeted nature of the latter, given the spe-
cific life situation and the presentation of clear 
recommendations for choosing legal remedies to 
address the problem (Surovova, 2015, p.55).

It goes without saying that an attorney 
conducts counseling professionally since it 
is the professional nature of legal assistance 
that determines the special place of the bar 
in the mechanism of providing it to citizens, 
which is fixed in Art. 1312 of the Constitution 
of Ukraine (Shandula, 2017, p. 166). 

Thus, it is advisable to distinguish the fol-
lowing essential features of legal consultancy: 
(1) is a type of legal practice; (2) is carried out 
on a professional basis; (3) is complex, because 

it can be realized through explanations, possi-
ble options for addressing the legal problem 
of clients, drafting the necessary legal docu-
ments, that is, it contains both an informative 
and an advisory component. Consequently, con-
sultancy is the professional activity of an attor-
ney, which implies informing and advising cli-
ents on law rules, the regulatory scope of which 
extends to the legal relationship to which they 
are parties, rendering them intelligibly, and for-
mulating a proposal for solving a legal problem.

Counseling is defined in professional litera-
ture as the direct interaction between an attor-
ney and a client (principal) to provide the lat-
ter with qualified legal assistance (Slyva, 2020, 
p.27). That kind of approach does not outline 
the main specific features of counseling in com-
parison with other types of legal assistance. As 
a result, it does not allow distinguishing it from 
other types of legal practice.

R. S. Redmount believes that legal counsel-
ling is that group of particular attitudes, skills, 
and strategies that a lawyer utilizes to help indi-
vidual clients to meet specific needs and resolve 
specific problems. (Redmount, 2008, p.181). It 
is worthwhile stressing that the client’s pro-
tection or representation is not considered in 
this context. This means that the lawyer pres-
ents possible options for solving a specific legal 
problem or agreeing on an algorithm of actions 
under individual circumstances.

It seems reasonable that when advising 
the client, the lawyer should both suggest 
ways to deal with the legal problem and make 
sure that the client gets them straight (Zeikan, 
Safulko, 2013, p.26).

The author emphasizes that counseling can 
be ex-ante, that is, before the client commits 
legally significant actions, and ex-post, that is, 
after them. The considerable difference between 
them is that ex-ante counseling can steer 
the client on the right legal course, and ex-post 
counseling excludes the beforementioned but 
affects the client’s subsequent conduct (Shavell, 
1998, p. 1).

Thus, counseling has the following charac-
teristics: (1) it is a set of actions aimed at solv-
ing a specific legal problem of the client; (2) 
it is carried out through the communication 
between the client and the attorney, not defense 
or representation in judicial and other public 
authorities. Therefore, it is advisable to regard 
legal consultancy as the attorney’s comprehen-
sive activity, which involves finding and pre-
senting the client with possible solutions to his 
legal problem, ensuing consequences, and deter-
mining the legal position and defensive means.

L. V. Slyva proposes to define legal advice 
as an outcome of the attorney’s communica-
tion with the client, which is to find options for 
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a legal solution to the client’s problems, explain 
potential consequences, and formulate a further 
action strategy (Slyva, 2016, p.81) 

S. Chavell has a similar position and under-
stands legal advice as specific information, which 
an attorney gives a client, about the essence 
of legal rules, the possibility and extent 
of punishment for their violation, the course 
of the trial, etc. (Shavell, 1998, p. 1). 

The above positions truly convey the essence 
of legal advice, which can be regarded as an out-
come of counseling, which includes the provi-
sion of specific legal information on the legal 
problem and the set of measures necessary to 
solve it.

Therefore, “legal consultancy”, “legal coun-
seling” and “legal advice” are interrelated con-
cepts and illustrate the movement from general 
to specific. Consultancy comprises a counseling 
process that results in comprehensive and pro-
fessional advice.

3. Structure of counseling
The structure of counseling is the sequence 

of actions of the attorney to determine the cli-
ent’s legal problem and formulate proposals for 
its solution. 

Given the frequency of counseling, it is 
expedient to distinguish between one-step 
and multi-step counseling (Slyva, 2020, p. 35). 
One-step counseling is a one-time interaction 
of the client with the attorney, which means 
communication about legal norms and their 
clarification, and multi-step counseling includes 
comprehensive systemic communication, which 
generates a sequence of actions to solve a spe-
cific legal problem of the client. 

It should be noted that under one-step 
counseling, the content of the concepts of “legal 
advice” and “legal counseling” coincides.

According to Y. Zeikan and S. Safulko, legal 
counseling consists of the following stages: 
(1) establishing the client’s requirements; (2) 
interviewing; (3) summarizing the information 
received from the client; (4) specifying options 
for solving the problem (Zeikan, Sarsfulka, 
2013, pp.27-28). That kind of presentation 
of counseling stages seems incomplete because 
the result, which means the final determination 
of the legal position and the way of its defense, 
is decisive for any process that legal counseling 
undoubtedly is.

L. V. Slyva puts forward a more complex 
structure and marks eight stages, as follows: 
(1) preparatory; (2) interviewing; (3) pre-
liminary assessment of facts of the case; (4) 
obtaining information and its further analysis; 
(5) analysis of the facts of the case; (6) analysis 
of the regulatory framework of the case: mate-
rial and procedural qualification of the case; (7) 
formation of a legal position in the case, analy-

sis of its pros and cons; (8) legal advice (Slyva, 
2020, p. 36–37).

The above structure of counseling has some 
drawbacks – the duplication of individual 
stages of counseling. In particular, it concerns 
the stages of analysis of the information acquired 
and analysis of the circumstances of the case. It 
seems inappropriate to single out two different 
stages that have the same purpose – assessment 
of the circumstances of the case.

Based on the analyzed approaches to 
the structure of counseling and taking into 
account their shortcomings, it is expedient to 
present the following structure of counseling: 
(1) obtaining facts while interviewing the cli-
ent to identify the legal problem; (2) obtaining 
details (incl. by sending lawyer requests); (3) 
interpreting the problem using legal termi-
nology; (4) finding and clarifying alternatives 
to solve the legal problem; (5) determining, 
together with the client, the procedure for solv-
ing the problem.

4. Counseling models 
When advising clients, attorneys should 

consider the essence of the legal problem, 
whether the client is an individual or a legal 
entity, and the time of counseling, i.e., its imple-
mentation in the course of initial counseling or 
the ongoing fulfilment of the terms of the legal 
aid agreement. It makes sense to highlight three 
models of counseling: (1) the traditional or 
“authoritarian” model, (2) the client-oriented 
model, (3) the collaborative decision-making 
model (McGinnis, 2018, p. 279). It is recom-
mended to examine each of the models in more 
detail.

– Traditional model
This model entails that when a lawyer 

advises a client, the client is expected to shift 
responsibility for the outcome onto the lawyer 
to exercise complete control over solving legal 
problems (McGinnis, 2018, p. 279). At the same 
time, the client’s role is passive and is limited to 
sharing information on the case with the law-
yer. Remarkably, the literature describes this 
model as “lawyer-oriented”, “paternalistic”, or 
“model of best interest” (Cochran, DiPippa, 
Peters, 1999, p. 9). It should be noted that Art. 8 
of the Rules of Professional Conduct states that 
“subject to observance of the principle of legal-
ity, an attorney must in his/her professional 
activity act on the basis of the dominance 
of clients’ interests”. At the same time, neither 
the mentioned article nor further indicates 
whether the attorney is obliged to discuss his/
her actions with the client, or whether he/she 
is obliged to consult with the client on taking 
specific measures (2017).

Regardless of the words chosen for its des-
ignation, this model is strongly criticized for 
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several reasons. First, the emphasis on the law-
yer’s control over counseling relations does 
not respect the dignity of clients as individuals 
who must be able to address all issues affect-
ing their lives and make moral choices about 
them (McGinnis, 2018, pp. 279–280). Sec-
ond, because clients are likely to have the best 
understanding of their needs, values, and inter-
ests, legal counseling using the traditional 
model creates a greater risk of making decisions 
and achieving outcomes that are not consistent 
with those values and interests (McGinnis, 
2018, pp. 279–280). Thirdly, the active involve-
ment of the client, who is recognized as a vic-
tim in criminal proceedings, in the counseling 
and decision-making process contributes to bet-
ter legal results for the client (McGinnis, 2018, 
pp. 279-280). 

In addition, it seems obvious that clients 
themselves should determine the purpose 
of legal assistance, which requires lawyers to 
consult with clients on the means to an end. 
Therefore, the implementation of legal coun-
seling under the traditional model poses risks 
of failed expectations about its results.

– Client-centric model
According to this model, the client’s posi-

tion is decisive; it has the following characteris-
tics: (1) perception of the lawyer exclusively as 
an expert who assists clients in determining legal 
problems; (2) active involvement of the client 
in the discussion of possible solutions, including 
consideration of the consequences arising from 
each available option; (3) consulting based on 
clients’ values and providing relevant advice, 
given non-legal aspects, i.e., moral compulsions. 
N. S. Nelson believes that one of the possible 
methods of counseling related to this model 
holds that lawyers should avoid asking their 
clients “why?” as they may perceive it as skep-
ticism or obtrusiveness. Alternatively, they 
should ask questions beginning with “what?”. 
For example, “What do you think it was? What 
made them do it?” instead of “Why do you 
think they did it?” (Nelson, 1996, p. 30). The 
relevant method of communication of the law-
yer with clients illustrates that the lawyer needs 
to use not only knowledge of jurisprudence but 
also psychology, sociology, etc.

When counselling following the client-cen-
tric model, lawyers should maintain the appear-
ance of neutrality and refrain from providing 
direct advice to their clients (Cochran, DiP-
ippa, Peters, 1999). 

– Collaborative decision-making model
This model allows clients to control the pro-

cess of solving a legal problem and concurrently 
rely on the reasonable recommendations of law-
yers who structure the process and hence pro-
vide advice that the decisions made are legiti-

mate and effective (Cochran, DiPippa, Peters, 
1999, p. 6). 

Supporters of this model recognize that its 
effectiveness requires significant commitments 
and efforts of lawyers, who must be “trusted 
advisers, moral advisers, servants, and managers 
of decision making” (Cochran, DiPippa, Peters, 
1999, p. 9). 

Of the three main models, counseling based 
on the collaborative model takes the most 
resources of both the lawyer and the client. 
Interaction in this model stipulates some degree 
of mutual engagement and cooperation, which 
may prove challenging in practice but will have 
the best prospects for achieving mutual satisfac-
tion in the consulting relationship for counsel 
and client (Cochran, DiPippa, Peters, 1999). 
Collaboration is most effective when lawyers 
care about creating and maintaining trust in 
their relationships with clients. 

In the collaborative model, the lawyer is 
to: 1) identify the client’s own preferences 
of how to deal with the legal problem; 2) out-
line the (legal) options that are realistic for 
the client; 3) inform the client about the pros 
and cons and the conditions of employing var-
ious options; 4) elicit the client’s preference for 
this or that legal option; 5) devise an “action” 
plan, together with the client, of implementing 
the option chosen by the latter.

5. Challenging aspects of counseling
The rules of professional conduct clearly 

establish the principles of legal practice 
and define the general features of the lawyer’s 
interaction with the client, public authorities, 
etc. At the same time, there are no specific pro-
visions for giving legal advice by a lawyer. 

However, the American Bar Association’s 
Model Rules of Professional Conduct are 
worded differently, and individual provisions 
strongly affect the counseling process. First, 
Rule 1.2 of the Model Rules deals with rep-
resentation and states that a lawyer shall abide 
by a client’s decisions concerning the objectives 
of representation as to the purpose of representa-
tion and consult with the client as to the means 
by which that purpose will be achieved. 

Secondly, Rule 1.4 sets out requirements for 
lawyers to communicate with the client, includ-
ing the duty to explain a matter to the extent 
reasonably necessary to permit the client to 
make informed decisions regarding the rep-
resentation. 

Thirdly, Rule 2.1, entitled “Advisor”, con-
solidates that in representing a client, a lawyer 
shall exercise independent professional judg-
ment and render candid advice. It is further 
specified that in rendering advice, a lawyer may 
refer not only to law but to other considera-
tions such as moral, economic, social and polit-
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ical factors, that may be relevant to the client’s 
 situation. 

Thus, the Rules are designed to ensure that 
lawyers provide their clients with adequate 
and complete information to assist them in their 
decision-making.

Based on the analysis of the Model Rules 
of Professional Conduct and foreign profes-
sional literature, it seems expedient to sup-
plement Art. 8 of the Rules of Legal Ethics as 
follows: “A lawyer shall consult independently 
and professionally, properly explain the essence 
of legal norms to the extent necessary for 
the client to make informed decisions. A law-
yer shall consult with the client on the means 
of achieving the purpose of the representation 
or defense”. Therefore, the predominant posi-
tion of counseling among the types of legal 
practice is rendered. In addition, the principle 
of “preference for the client’s interests” requires 
his involvement in the decision-making process.

6. Conclusions 
As you can see from the analyzed litera-

ture, the proposed approaches to understand-
ing counseling do not fully convey its specific 
features as a component of legal practice. Con-
sidering the above comments, the author sug-
gests defining counseling as a complex activity 
of a lawyer, which involves finding and present-
ing the client with possible solutions to his legal 
problem and consequences arising from each 
available option.

The analysis of professional literature, 
incl. the opinions of Y. Zeikan, S. Safulka, 
and L. V. Slyva, allows structuring coun-
seling as follows: (1) obtaining facts dur-
ing the interview with the client to identify 

the legal problem; (2) acquiring additional 
data (incl. by sending lawyer requests); (3) 
interpreting the problem using legal terminol-
ogy; (4) searching for and explaining alterna-
tives to solve the legal problem; (5) identify-
ing, together with the client, the procedure 
for solving the problem. At the same time, 
the structure of counseling should be consid-
ered as a sequence of actions of the lawyer to 
determine the client’s legal problem and for-
mulate proposals for its solution. 

Anglo-American doctrine regards coun-
seling models as types of interaction in the “law-
yer-client” system, the main of which are (1) 
traditional, the essence of which is the lawyer’s 
absolute control over the process and choice 
of legal remedies solving the client’s legal prob-
lem; (2) client-oriented: the lawyer acts as 
an advisor, and the client makes all final deci-
sions by relying on the lawyer’s professional 
advice; (3) the collaborative decision-making 
model, under which the purpose and means 
of solving the legal problem are a subject 
of collective discussion and actions of the law-
yer and the client.

As part of this study, the author proposes to 
supplement Art. 8 of the Rules of Legal Ethics 
with the provisions on counseling, as follows: 
“A lawyer shall consult independently and pro-
fessionally, properly explain the essence of legal 
norms to the extent reasonably necessary to 
permit the client to make informed decisions. A 
lawyer shall consult with the client on the means 
of achieving the purpose of representation or 
defense”. Such changes seem necessary in view 
of the priority position of counseling among 
other types of legal practice.

References:

Cochran, R.F., Jr., DiPippa, J.M.A., and Peters, M.M. (1999). The counselor-at-law: A collaborative 
approach to client interviewing and counseling. New York, NY : Matthew Bender & Company (in English). 

Husarev, S.D. (2008). Jurydychna deontologhija [Legal deontology]. Kyiv : Znannja (in Ukrainian).
Ivanycjkyj, S.O. (2017) Teoretychni osnovy orghanizaciji advokatury v Ukrajini: pryncypy ta systema 

[Theoretical grounds of the advocacy organization in Ukraine: principles and system]. Kyiv : Interservis 
(in Ukrainian).

McGinniss, M. (2018). Advice in the Lawyer-Client Relationship. Oxford Handbook of Advice, 277–298 
(in English).

Model Rules of Professional Conduct. American Bar Association. Retrieved from: https://www.ameri-
canbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/model_
rules_of_professional_conduct_table_of_contents/ 

Nelson, N.C. (1996). Connecting with your client: Success through improved client communications tech-
niques. Chicago, IL : American Bar Association (in English).

Pravyla advokatsjkoji etyky, zatverdzheni zʼjizdom advokativ Ukrajiny vid 09.06.2017 [Rules of Legal 
Ethics, approved by the Congress of Attorneys of Ukraine from June 06 2017]. zakon.rada.gov.ua. Retrieved 
from: https://zakon.rada.gov.ua/rada/show/n0001891-17#Text 

Shaffer, T.L., Cochran, R.F., Jr. (1994). Lawyers, clients, and moral responsibility. St. Paul, MN: West 
Publishing Co (in English). 

Shavell, S. (1998). Legal Advice. The New Palgrave Dictionary of Economics and the Law, edited by Peter 
Newman. London: Macmillan Publishers; New York : Stockton Press. Pp. 1–16 (in English).

Shandula, O.O. (2017). Rol advokatury v realizaciji prava osoby na profesijnu pravnychu dopomoghu [The 
Role of the Bar in Realization of the Right of the Personality on the Professional Legal Aid]. Visnyk  Nacionaljnoji 



106

1/2022
A D V O C A C Y

akademiji pravovykh nauk Ukrajiny – Journal of the National Academy of Legal Sciences of Ukraine, 3(90), 
110–119. Kyiv (in Ukrainian).

Slyva, L.V. (2020). Konsuljtatyvna robota advokata u spravakh, shho vynykajutj z administratyvnykh 
pravovidnosyn [Advisory work of an attorney in cases arising from administrative legal relations]. Kyjivsjkyj 
nacionaljnyj universytet imeni Tarasa Shevchenka, Kyiv (in Ukrainian).

Slyva, L.V. (2018). Konsuljtuvannja advokatom jak stadijnyj proces [Attorney couselling as staged process]. 
Pidpryjemnyctvo, ghospodarstvo i pravo – Entrepreneurship, Economy and Law, 7, 184–190. Kyiv. (in Ukrainian).

Surovova, K.Y. (2015). Vidy deyatelnosti advokata kak yuridicheskogo konsultanta [The activities of a 
lawyer as a legal adviser]. European journal of law and political sciences, 53–58 (in Russian).

Zakon Ukrainy Pro Advokaturu i advokatsjku dijaljnistj vid 05.07.2012 roku № 5076-VI [Law of Ukraine 
on the Bar and Legal Practise from July 05 2012 № 5076-VI]. zakon.rada.gov.ua. Retrieved from https://zakon.
rada.gov.ua/laws/show/5076-17/conv#n300 (in Ukrainian).

Zejkan J., Safulko S. (2013). Nastiljna knygha advokata v kryminaljnij spravi [Attorney Handbook in 
Criminal Proceedings]. Kyiv : VD Dakor (in Ukrainian).

Любов Крупнова, 
доктор юридичних наук, професор, заслужений юрист України, адвокат, Голова адвокатського 
обʼєднання «Крупнова і партнери», заступник голови Вищої кваліфікаційно-дисциплінарної 
комісії адвокатури України, вулиця М. Бойчука, 41-Б, оф. 243, Київ, Україна, індекс 01014, 
krupnova.zakhist@gmail.com 
ORCID: 0000-0003-1789-0647 

КОНСУЛЬТУВАННЯ ЯК СКЛАДОВА ПРАКТИЧНОЇ  
АДВОКАТСЬКОЇ ДІЯЛЬНОСТІ

Анотація. Метою статті є узагальнення підходів до визначення поняття «консультування», 
його співвідношення із такими суміжними поняттями, як «консультативна діяльність» 
та «консультація», аналіз його структури та моделей консультування, а також внесення 
пропозиції внесення змін до Правил адвокатської етики на підставі порівняльно-правового 
аналізу положень про консультування у законодавстві США. Методи. У даній статті були 
використані аналітичний, логіко-семантичний, герменевтичний та компаративістський. 
Результати. У статті продовжується дослідження консультування як окремого виду 
адвокатської діяльності. Наведено поняття консультування, визначено поняття структури 
консультування та узагальнено підходи до визначення його етапів. Проаналізовано сутність 
моделей консультування із зазначенням ролі адвоката у кожній з них. Важливою частиною 
даної статті є аналіз положень Типових правил професійної поведінки Асоціації адвокатів 
США та формулювання на його підставі пропозиції внесення змін до Правил адвокатської 
етики, що стосуються консультування адвокатом. Висновки. Консультуванням доцільно 
вважати комплексну діяльність адвоката, що полягає у процесі пошуку та представленні 
клієнту можливих шляхів вирішення його правової проблеми, наслідків, що випливають 
з вибору одного з них, а також визначення правової позиції та способів її відстоювання. 
Констатовано, що результатом процесу консультування є надання вичерпної та професійної 
консультації щодо правової проблеми клієнта. Визначено поняття структури консультування 
як послідовності дій адвоката щодо визначення правової проблеми клієнта та формулювання 
пропозицій щодо її вирішення. Проаналізовано такі моделі консультування: «традиційна», 
клієнто-орієнтована, та модель спільного прийняття рішень. Запропоновано внести зміни ст. 8 
Правил адвокатської етики, додавши положення про вимоги щодо здійснення консультування, 
а саме, що адвокати повинні дотримуватися вимог клієнта щодо засобів досягнення мети 
представництва або захисту.

Ключові слова: консультаційна діяльність, консультування, консультація, структура 
консультування, модель консул.
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TEMPORARY RESTRICTION OF PATENT RIGHTS 
IN THE CONTEXT OF COMPULSORY LICENSING  
OF MEDICINAL PRODUCTS:  
NATIONAL AND FOREIGN EXPERIENCE

Abstract. The purpose of the article is to study the mechanism of temporary restriction of property 
patent rights to medicines, which is called “compulsory licensing”, based on the analysis of the relevant 
national and foreign experience. Research methods. To achieve the study’s goal, the author has used general 
scientific and special methods of cognition; the comparative law method, which has allowed comparing 
the domestic and international experience of legal regulation of compulsory licensing of medicines, 
plays an important role in the research process. Results. The legal categories denoting the procedure for 
compulsory licensing of medicines in the world practice are examined. The international legal formation 
of the institution of restriction of patent rights by issuing compulsory licenses in general, incl. medicines, 
is covered. The research has analyzed the experience of introducing the legal institution of compulsory 
licensing of medicines in individual countries (the case of the USA, Germany, Great Britain, France, 
and China). The author has separately elucidated the fact that compulsory licensing of medicines received 
a new impetus to development in the context of the world’s fight against the COVID-19 pandemic. The 
cases of many countries which adopted specific legal regulation in the area concerned have been analyzed 
(Australia, Brazil, Canada, Chile, Colombia, Ecuador, Hungary, Indonesia, and Russia). Conclusions. 
As a result of the study of the experience of the above countries, the author concludes that compulsory 
licensing of medicines is used primarily to protect the national interests of the state, in particular 
economic ones, as well as to ensure the protection of public health. Based on the analysis of the current 
legislation of Ukraine, the author asserts that the institution of compulsory licensing of medicines is 
at the stage of initial development: today there is no proper legal regulation of this group of legal relations, 
which makes its functioning impossible, and the recently introduced legal institution of managed entry 
agreement does not have the legal nature of compulsory licensing – it does not limit the patent rights 
of holders to medicines.

Key words: compulsory licensing, medicines, patent, property rights of patent owner, temporary 
restriction of patent rights.

1. Introduction
Research relevance. Human rights to life 

and health remain the highest social values 
and benefits in Ukraine and the world, as pro-
claimed in major international human rights 
treaties and the constitutions of many states. 
Life quality and expectancy are of paramount 
importance. In this regard, it should be noted 
that according to the UN, over the past 70 
years, the global average life expectancy has 
increased by 23 years, which is mainly due to 
medical advances (UN, 2018). The invention 
of a vaccine for (black) smallpox based on 

the cowpox virus, which had been described in 
detail in 1798 in the study by English physician 
and naturalist Edward Jenner “An Inquiry into 
the Causes and Effects of the Variolae Vaccinae, 
a Disease Discovered in Some of the Western 
Counties of England, particularly in Glouces-
tershire, and Known by the Name of Cow-pox 
(Jenner, 1798), was a considerable step towards 
the human struggle for life using medicines. 
Since that time, medicine has continued to 
develop, offering the advanced means to over-
come and prevent diseases. Thus, it is difficult 
to overestimate the significance of medicine, 
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vaccination, and pharmaceuticals to save peo-
ple’s lives, improve their condition, and increase 
their duration.

At the same time, modern medical and phar-
maceutical achievements are closely related to 
intellectual property rights, which are driven 
by a high level of commercialization of these 
industries in the world and the need to protect 
property and personal intellectual non-prop-
erty rights in the relevant field. The rights 
of inventors of pharmaceutical products are 
often protected within the patenting insti-
tute. In addition, it is possible to protect med-
icines as objects of copyright that, according to 
A. O. Kodynets, is less effective, since it protects 
the form of expression of the creative result, 
not the chemical composition of a medicinal 
product, and does not extend to the applica-
tion technique or the production of a substance 
(Kodynets, 2016, p. 167).

Patenting of medicines also takes place in 
our country. The Law of Ukraine “On Medi-
cines” consolidates the right of authors (co-au-
thors) of a medicinal product to obtain a patent 
by applying to the central executive body that 
implements state policy on intellectual property 
(Verkhovna Rada of Ukraine, 1996).

Moreover, it is socially important for each 
state to guarantee a possibility to use medi-
cines with certain temporary violations of pat-
ent rights in “emergency” cases stipulated by 
law, when it is a choice between life and death, 
or the state economic security and the property 
rights of a patent holder. Such a mechanism in 
the world system of legal regulation of intellec-
tual property relations – the article’s case study 
is a medicinal product – is called compulsory 
licensing, although there are other related terms. 

Subject novelty. The issue of compul-
sory licensing of pharmaceuticals was stud-
ied by  N.  P. Baaji, O.  V. Basay, I.  P.  Voly-
nets, O.  Yu.  Kashentseva, T.  Yu.  Klochko, 
A. O. Kodynets, O. O. Ponomaryova, et al. How-
ever, most studies of the above authors were car-
ried out before 2020 and hence, they did not take 
into account new life realities associated with 
the rapid spread of coronavirus in the world, 
the need to make new flexible and operational 
decisions in terms of providing public access 
to medicines. Therefore, the institute under 
consideration has gained new and even greater 
social significance in the context of the global 
fight against the COVID-19 pandemic.

The purpose of this article is to study 
the mechanism of temporary restriction of pro-
prietary patent rights to medicines, which is 
called “compulsory licensing”; the research task 
is to analyze the national and international expe-
rience of temporary restriction of patent rights 
while implementing the procedure of compul-

sory licensing of medicines. The research meth-
odology relies on general scientific and special 
methods of cognition; the comparative law 
method, which allows comparing the domestic 
and international experience of legal regula-
tion of compulsory licensing of medicine, plays 
an important role in the research process.

2. Definition of the concept of “compul-
sory licensing”

According to World Trade Organization ter-
minology, several related terms mean, in their 
essence, compulsory licensing of medicines. 
Thus, the most common term is “Compulsory 
Licensing”, when the authorities license compa-
nies or individuals other than the patent owner 
to use the rights of the patent – to make, use, 
sell or import a product under patent (i.e., a pat-
ented product or a product made by a patented 
process) – without the permission of the patent 
owner (Navarro, Vieira, 2021, p. 3). This term is 
widely used in foreign legal literature and regula-
tions that will be further clear in the article text.

“March-in Rights”, which was intro-
duced by the Beye-Dole Act of 1980, is a kind 
of compulsory license and used exclusively in 
the United States. It allows the U.S. Federal 
Agency to interfere with owners’ rights to pat-
ented inventions created with federal funding 
assistance. Should this request for a license be 
denied, the Federal agency may issue a com-
pulsory license. In this case, the government 
uses the invention free of charge, in particular, 
by granting a non-exclusive, non-transferable, 
irrevocable, paid-up license that permits using 
the patented invention by the Government 
itself or on its behalf anywhere in the world 
(Navarro, Vieira, 2021, p. 3).

“Government Use” means the procedure 
or process under which the government uses 
a patented product on its own or by authorizing 
others to use the rights to the patented product 
for state or public purposes without the per-
mission of the patent holder (Navarro, Vieira, 
2021, p. 3). 

Ukrainian legislation lacks a concept of com-
pulsory licensing even though such a legal insti-
tution is enshrined in Ukraine at the regulatory 
level.

As O.  Yu. Kashyntseva  notes, domestic 
legislation now provides three legal mecha-
nisms ensuring access to innovative and generic 
medicines capable of mitigating the patent 
monopoly on the latter: managed entry agree-
ments (MEAs), defined in Art. 79-1 of the Fun-
damentals of the Legislation of Ukraine on 
Health Care; compulsory licensing of inven-
tions relating to medicinal products enshrined 
by Art. 30 of the Law of Ukraine “On Protec-
tion of Rights to Inventions and Utility Mod-
els”; the use of a patented medicinal product 
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in the form of its generic version in the inter-
ests of the state in emergency cases following 
Art. 31 of the Law of Ukraine “On Protection 
of Rights to Inventions and Utility Models” 
(Kashyntseva, 2020, p. 36). It should be empha-
sized that the author’s position on the first 
paragraph is quite controversial. According to 
Article 79-1 of the Fundamentals of the Legis-
lation of Ukraine on Health Care, the central 
executive body, which ensures the development 
and implementation of state policy on health 
care, authorizes a person to carry out healthcare 
procurement on his/her own initiative or on its 
behalf, and the person is entitled to conclude 
a managed entry agreements with the applicant 
on the initiative of the marketing authorization 
holder or its authorized representative (appli-
cant) in order to maintain the availability of rel-
evant medicinal products for patients at budget 
expense (hereinafter referred to as “a managed 
entry agreement”) (Verkhovna Rada of Ukraine, 
1992). The content of the mentioned norm 
and the provisions of the Negotiation Procedure 
on Managed Entry Agreements and the Proce-
dure for Conclusion, Execution, Amendment 
and Termination of Managed Entry Agree-
ments approved by the Resolution of the Cab-
inet of Ministers of Ukraine No. 61 dated Janu-
ary 27, 2021 (Cabinet of Ministers of Ukraine, 
2021), do not indicate the availability of any 
restrictions of patent rights to medicinal prod-
ucts, since it is stipulated only the contractual 
relationship between the state represented 
by the entitled state authorities as the buyers 
of specific medicinal products and the market-
ing authorization holders of the original (inno-
vative) medicinal product as its suppliers. This 
procedure excludes any coercion or restriction 
of the rights of the patent holder to a medici-
nal product, although it provides citizens with 
access to certain medicinal products because 
they are purchased for budgetary funds.

The restriction of patent rights to medicines 
in Ukraine can occur within the legal institution 
of compulsory licensing, the legal basis of which 
is the above-mentioned Laws of Ukraine “On 
Medicines” and “On the Protection of Rights 
to Inventions and Utility Models”. At the same 
time, Article 9 of the Law of Ukraine “On Medi-
cines” stipulates that in order to ensure the pub-
lic health when registering a medicinal product, 
the Cabinet of Ministers of Ukraine may allow 
an authorized person to use a patented invention 
(utility model) related to such a medicinal prod-
uct without the consent of the patent holder, 
although the relevant law was not adopted, 
only the resolution of the Cabinet of Ministers 
of Ukraine “On Approval of the Procedure for 
Granting Permission by the Cabinet of Min-
isters of Ukraine to Use a Patented Invention 

(Utility Model) Relating to a Medicinal Prod-
uct” dated 04.12.2013 No. 877 (Cabinet of Min-
isters of Ukraine, 2013).

The lack of proper legal regulation 
of the issue under study blocks the implemen-
tation of the mechanism of compulsory licens-
ing of medicines in Ukraine and necessitates its 
improvement. In this regard, it is apt to discuss 
specific international and foreign practices.

3. International and foreign experience 
of temporary restriction of patent rights to 
medicines

The legal grounds for the temporary restric-
tion of patent rights were first laid by the Paris 
Convention for the Protection of Industrial 
Property of 20.03.1883, which enshrines 
the right of each country of the Union for 
the Protection of Industrial Property to take 
legislative measures providing for the issuance 
of compulsory licenses to prevent abuses that 
may arise from the exercise of the exclusive 
right granted by the patent (League of Nations, 
1883). An important document of the World 
Trade Organization, which defines the legal 
grounds for temporary limitation of patent 
rights, is the Agreement on Trade-Related 
Aspects of Intellectual Property Rights (TRIPS 
Agreement), which is the 1C annex to the Mar-
rakesh Agreement Establishing the World Trade 
Organization, signed in Marrakesh, Morocco, 
on 15.04.1994. The TRIPS Agreement was 
amended by the Protocol dated 06.12.2005, 
which entered into force on 23.01.2017. The 
mentioned protocol supplemented the Agree-
ment with Article 31bis and an annex, which 
determined, in the context of compulsory licens-
ing of medicines, the peculiarities of limiting 
patent rights to manufacture and export phar-
maceutical products (pharmaceutical product) 
for countries that cannot manufacture them in 
sufficient quantities for their patients (World 
Trade Organization, 2017).

The Doha Declaration, adopted in 2001 
at the WTO annual ministerial meeting in 
Doha, Qatar, is also an essential international 
instrument in this area. The Declaration 
affirmed the primacy of health over commercial 
interests and reaffirmed the members’ rights 
to use TRIPS guarantees, such as compulsory 
licenses, to overcome patent barriers in order 
to promote access to medicines (World Trade 
Organization, 2001).

The above documents have led to the devel-
opment of relevant legislation in many coun-
tries. Thus, in Germany, patent law, namely sec-
tion 24 of the German Patent Act, is the legal 
basis for compulsory licensing of pharma-
ceutical products. The German Patent Act 
meets the requirements of the Agreement on 
Trade-Related Aspects of Intellectual  Property 
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Rights (TRIPS) and the implementation 
of the Directive 98/44/EC of the European 
Parliament and of the Council of 6 July 1998 
on the legal protection of biotechnological 
inventions. A request for a compulsory license 
may also arise from the provisions of competi-
tion law and Regulation (EC) No 816/2006 
on compulsory licensing of patents relating to 
the manufacture of pharmaceutical products 
for export to countries with public health prob-
lems. (Martinez, 2021). In this case, the issu-
ance of a compulsory license does not mean 
the use of the invention free of charge, an ade-
quate royalty, which is standard for commercial 
practice, is paid. In event of a dispute between 
the parties, the Federal Patent Court deter-
mines the amount of royalties at the parties’ 
request (Höhne, 2019).

In the US, as previously noted, compulsory 
licensing is stipulated by the “March-In Rights” 
legal institute introduced by the Beye-Dole 
Act of 1980. The U.S. government is entitled 
to “march-in rights” if a patent holder has failed 
to take steps to: practically apply the invention; 
reasonably meet the health and safety needs 
of the country; reasonably comply with the gen-
eral use requirements defined by federal reg-
ulations; or granted the exclusive right to use 
the patented invention to a third party without 
obtaining a binding promise that the invention 
will be substantially manufactured in the U.S., 
or if the licensee breaches the promise (Shah, 
2021).

In China, compulsory licensing of pat-
ented medicines was stipulated by the Patent 
Law of the People’s Republic of China in 2008, 
after introducing specific amendments autho-
rizing the issuance of compulsory licenses for 
the manufacture of medicines and their export 
to countries and regions under the interna-
tional treaties of China. In general, the legal 
basis for compulsory licensing in China is quite 
complex and is represented by legal documents 
of different legal effects, such as Implementing 
Rules of the Patent Law of the People’s Repub-
lic of China of 2010, Measures on Compulsory 
Licence of Patent Exploitation of 2012, Opin-
ions of the General Office of the State Council on 
Reforming and Improving Policies on the Guar-
anteed Supply and Use of Generic Drugs of 2018, 
and others (CMS, 2021).

In the United Kingdom, compulsory licens-
ing is regulated by the Patents Act 1977. Accord-
ing to the regulation, the grounds and procedure 
for obtaining compulsory licenses vary depend-
ing on whether the patent holder belongs 
to the World Trade Organization member 
states or not. For example, in the former case, 
the grounds for granting a compulsory license 
under Article 48a are: 1) the patented inven-

tion is a product, that a demand in the United 
Kingdom for that product is not being met on 
reasonable terms; 2) by reason of the refusal 
of the proprietor of the patent concerned 
to grant a licence or licences on reasonable 
terms – (i) the exploitation in the United King-
dom of any other patented invention which 
involves an important technical advance of con-
siderable economic significance in relation to 
the invention for which the patent concerned 
was granted is prevented or hindered, or (ii) 
the establishment or development of commer-
cial or industrial activities in the United King-
dom is unfairly prejudiced;; 3) by reason of con-
ditions imposed by the proprietor of the patent 
concerned on the grant of licences under the pat-
ent, or on the disposal or use of the patented 
product or on the use of the patented process, 
the manufacture, use or disposal of materials not 
protected by the patent, or the establishment or 
development of commercial or industrial activ-
ities in the United Kingdom, is unfairly preju-
diced (Intellectual Property Office, 1977).

In France, matters of compulsory licens-
ing, in addition to the international docu-
ments defined above, are regulated by separate 
sections of the French Intellectual Property 
Code. The grounds for granting a compulsory 
license in France may be: 1) insufficient use 
of the patent by its holder; 2) the impossibility 
of using the patent by the patent holder without 
infringing the previous patent in case of impos-
sibility of voluntary obtaining a license from 
the holder of the previous patent, provided that 
the invention is of significant technical advance 
or is of great economic interest; 3) protection 
of the interests of the national economy or 
national security (CMS, 2020).

4. Compulsory licensing in the fight 
against coronavirus disease (COVID-19)

In the fight against coronavirus disease 
(COVID-19), governments of some countries 
of the world have adopted regulations aimed 
at simplifying procedures for compulsory licens-
ing. For example, in March 2020, the German 
government amended a set of legislative acts 
focused on simplifying the procedure for com-
pulsory licensing of pharmaceuticals. In par-
ticular, section 5 of the German Infection Pro-
tection Act was modified to consolidate that 
all inventions of pharmaceuticals and medical 
devices necessary for disinfection and labo-
ratory diagnostics are used in the interests 
of public welfare or safety. Moreover, it was 
adopted the Law on the Prevention and Control 
of Infectious Diseases which granted the Fed-
eral Ministry of Health powers that allow issu-
ing a compulsory license and enshrined the legal 
basis for limiting drug patents. At the same 
time, the party initiating obtaining a compul-
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sory license must prove the existence of two 
circumstances: 1)  within a reasonable period 
of time, the party tried to obtain permission 
from the patent holder to use the invention 
on reasonable commercial terms; 2)  obtaining 
a compulsory license is conditioned by the pub-
lic interest (Martinez, 2021).

In addition to Germany, similar legislative 
changes have been introduced in Australia, Bra-
zil, Canada, Chile, Colombia, Ecuador, Hun-
gary, Indonesia, and Russia (Access Campaign, 
2021, p. 4-5). Hungary, for example, even imple-
mented the procedure for issuing a compulsory 
license for Remdesivir. The Hungarian company 
Richter, to which the government requested to 
ensure domestic manufacture of the drug during 
the first wave of the pandemic, obtained a com-
pulsory license (Access Campaign, 2021, p. 5).

In March 2020, Israel became the first 
government to grant a compulsory license for 
antiretroviral therapy drugs lopinavir/ritona-
vir, which were undergoing testing and repur-
posing for treating COVID-19. Israel granted 
a compulsory license and addressed the man-
ufacturer of alternative generic drugs from 
India because the patent holder, AbbVie, was 
unable to secure sufficient supplies of Lopina-
vir/Ritonavir at the time (Access Campaign, 
2021, p. 5).

5. Conclusions
The following can be highlighted as 

the research findings:

– states in their interests and the inter-
ests of society provided for the legal possibil-
ity of temporary restriction of property rights 
of patent holders, incl. to medicines, long ago;

– the settlement of the procedure for com-
pulsory licensing of medicines varies signifi-
cantly; the legal regulation of these relations is 
most often conducted by general patent norms. 
However, against the background of the ongo-
ing COVID-19 pandemic around the world, 
some countries have begun to introduce special 
legal regulations of the procedure for temporary 
restriction of patent rights in terms of compul-
sory licensing of medicines;

– in Ukraine, the institute of compul-
sory licensing of pharmaceutical products is 
at the initial development – there is no proper 
legal regulation of relevant legal relations that 
makes its functioning impossible;

– areas of improvement of the legal regula-
tion of compulsory licensing of medicinal prod-
ucts should be based on international instru-
ments, i.e., the Agreement on Trade-Related 
Aspects of Intellectual Property Rights (TRIPS 
Agreement), the Doha Declaration, as well as 
consider the experience of individual coun-
tries that are characterized by a proper legal 
regulation of the area concerned and practical 
implementation of procedures for the issuance 
of compulsory licenses (for example, France, 
Israel, Germany, the United Kingdom, and oth-
ers).
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ТИМЧАСОВЕ ОБМЕЖЕННЯ ПАТЕНТНИХ ПРАВ В КОНТЕКСТІ 
ПРИМУСОВОГО ЛІЦЕНЗУВАННЯ ЛІКАРСЬКИХ ЗАСОБІВ: 
НАЦІОНАЛЬНИЙ ТА ЗАРУБІЖНИЙ ДОСВІД

Анотація. Мета. Метою статті є дослідження механізму тимчасового обмеження майнових 
патентних прав на лікарські засоби, який отримав назву «примусове ліцензування», на підставі ана-
лізу національного та зарубіжного досвіду у цій сфері. Методи дослідження. Для досягнення мети 
дослідження застосовувалися загальнонаукові та спеціальні методи пізнання, особливе значення 
в процесі дослідження мав порівняльно-правовий метод, що дозволив порівняти досвід правового 
регулювання України та зарубіжних країн у сфері примусового ліцензування лікарських засобів. 
Результати. Досліджуються правові категорії, що позначають процедуру примусового ліцензу-
вання лікарських засобів в світовій практиці. Висвітлені питання міжнародно-правового станов-
лення інституту обмеження патентних прав шляхом видачі примусових ліцензій в цілому, а також 
саме щодо лікарських засобів. Аналізується досвід окремих країн запровадження правового інсти-
туту примусового ліцензування лікарських засобів, зокрема, наводяться приклади США, Німеччи-
ни, Великої Британії, Франції, Китаю. Автором окремо висвітлено той факт, що примусове ліцен-
зування лікарських засобів отримало новий поштовх до розвитку в контексті боротьби всього світу 
з пандемією COVID-19. Наводиться приклад ряду країн, в яких було прийнято спеціальне правове 
регулювання у вказаній сфері (Австралія, Бразилія, Канада, Чілі, Колумбія, Еквадор, Угорщина, 
Індонезія, Росія). Висновки. В результаті проведеного дослідження досвіду вказаних країн авто-
ром робиться висновок, що примусове ліцензування лікарських засобів використовується, в першу 
чергу, для захисту національних інтересів держави, зокрема економічних, а також з метою забез-
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печення захисту здоровʼя населення. На підставі аналізу чинного законодавства України автором 
робиться висновок, що інститут примусового ліцензування лікарських засобів знаходиться на стадії 
початкового розвитку, на сьогодні відсутнє належне правове регулювання цієї групи правовідносин, 
що унеможливлює його функціонування, а запроваджений нещодавно правовий інститут договорів 
керованого доступу не є за своєю правовою природою примусовим ліцензуванням, ним не обмеж-
уються патенті права власників патентів на лікарські засоби.

Ключові слова: примусове ліцензування, лікарські засоби, патент, майнові права власника 
патенту, тимчасове обмеження патентних прав.
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THE CONTROL MECHANISM OF THE 
INTERNATIONAL TREATY:  
ESSENCE AND COMPONENTS

Abstract. The purpose of the work is to clarify the essence and main components of the control 
mechanism to ensure the implementation of international agreements. Research methods. Methodologically, 
the work is based on a systematic approach in the analysis of international legal relations and international 
treaties, on the formal-logical and comparative methods of interpretation of international law used at both 
theoretical and empirical levels, content analysis of international treaties. Results. It has been proven 
that international monitoring as a means of securing international obligations s becoming increasingly 
important, becoming the norm and a necessary condition for the functioning of international law. It is 
substantiated that, like any legal relationship, international control legal relations have the necessary 
elements: object, subjects and content. The object of international control is the fulfillment of obligations 
under an international treaty. The subjects of control activities may be international organizations 
and their bodies, specially created control bodies and states. The content of the legal relationship 
of international control includes the mutual rights and obligations of the subjects, although the main 
and general obligation in any control legal relationship is the need to comply with generally accepted 
principles and norms of international law. It is determined that based on the structure of international 
legal relations, we can identify three components in the control mechanism of international agreement: 
1) the contractual component related to the object of legal relations, 2) the institutional component 
related to the subject (subjects) of international legal relations and 3) the substantive component related 
to the whole spectrum of ensuring the requirements of international agreements (principles, norms, forms, 
methods, means of control activities, etc.). Conclusions. The study of the phenomenon of international 
control over the observance of international treaties is of great practical importance, directly affecting 
the quality and degree of development of provisions on the control mechanism of international treaties. 
An effective control mechanism, in turn, makes a significant contribution to ensuring proper compliance 
with international treaty obligations, which ultimately affects the state of compliance with international 
law and improving the effectiveness of international law in general.

Key words: international treaty (convention), international monitoring, control mechanism 
of an agreement (convention), subject of international law, international legal relations.

Introduction
International monitoring as means of secur-

ing international obligations in the modern 
world is becoming increasingly important. In 
international treaties concluded in the second 
half of the XX century, considerable attention 
has been given to the implementation of inter-
national monitoring. This tool is increasingly 
used in international treaty practice. There 
are a large number of treaty norms of interna-
tional law, which more or less clearly regulate 
the issues of international monitoring over 
their observance. It is very important among 
this conglomerate of norms to identify gen-
eral guidelines, patterns and trends that reflect 

the specifics of the regulatory impact of interna-
tional law on modern interstate relations, that 
consists of international monitoring activities 
over compliance with international treaties 
in various areas of international cooperation. 
Monitoring the implementation of interna-
tional treaties (conventions) today has become 
the norm and a necessary condition for the func-
tioning of international law. The study of the-
oretical and practical aspects of international 
monitoring of compliance with international 
treaties is currently of great importance for 
both the doctrine of international law and inter-
national practice. International monitoring is 
more or less inherent in all branches of inter-

© O. Trebina, 2022
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national law, the study of various mechanisms 
of international monitoring over the observance 
of obligations by states is of considerable scien-
tific interest and meets the requirements of time.

Both Ukrainian and foreign scholars in 
the field of international law have studied 
the problems of international monitoring 
and the observance by states oftheir obligations 
under international treaties: D. Abbakumova, 
T. Antsupova, S. Cocan, M. Cremona, W.H. von 
Heinegg, R. Valeev, A. Goltyaev, I. Kotlyarov, 
S. rochkin, N. Onishchenko, M. Pejčinović 
Burić, K. Pieragostini, J. Rikhof, M.N. Schmitt, 
O. Serdiuk, N. Simonova, S. Suniehin, A. Thies, 
O. Tiunov, I. Yakovyuk, R.A. Wesse, etc (Med-
vedieva, 2012; Onishchenko, Suniehin, 2021; 
Pieragostini, 1986; Rikhof, Cocan, 2019; 
Schmitt, von Heinegg, 2012, et al.). Some for-
eign scholars have studied the control mecha-
nism of the international agreements implemen-
tation (Cremona, Thies, Wesse, 2017; Li, Qi, 
Bian,2020, et al.), unfortunately, Ukrainian law-
yers are not very active in defining the essence, 
distinguishing the main components of the con-
trol mechanism for ensuring the implementation 
of international agreements. Given the above, 
the purpose of the article is to clarify the essence 
and main components of the control mechanism 
to ensure the implementation of international 
agreements.

2. International monitoring: basic 
approaches to understanding

At present, in the practice of international 
relations and the doctrine of international 
law there is no single approach to defining 
and understanding the essence of the phenomenon 
of international monitoring and the mechanism 
for ensuring the implementation of treaty 
obligations, although international monitoring 
is today the most important means of ensuring 
the implementation of international treaties 
and the international legal institution 
established after World War II (Trebina, 2022).

According to the American scientist Karl 
Pieragostini, the purpose of international con-
trol is to identify serious mistakes, misunder-
standings and miscalculations in the imple-
mentation of the international treaty and thus 
encourage the parties to long-term rational 
cooperation. If a state becomes a party to 
a treaty to pursue its interests, according to 
Pieragostini, it will remain a party to that trea-
tyas long as the treaty norms are able to pro-
tect the aforementioned interests. Accordingly, 
a party to the treaty will not knowingly violate 
an international treaty, as it acts in favor of that 
party (Pieragostini, 1986, p. 424-425). Another 
American scholar, William Jackson, believes 
that an international treaty is designed to assess 
equally the risks and benefits to international 

security, as well as the political risks and bene-
fits for each party involved in the treaty. In this 
approach, international control should be sper-
ceived not only as an assessment of the activi-
ties of the parties to the agreement in relation 
to possible violations, but also have a deeper 
meaning (Jackson, 1982, р. 345). International 
control, according to the author, should be con-
sidered not only from a technical but also from 
a political point of view: “measures of interna-
tional control, which are properly understood, 
can also be a measure to strengthen trust” 
(Jackson, 1982, р. 346).

Russian international law expert O. Tiu-
nov emphasizes that "international legal moni-
toring is designed to maintain the relationship 
regulated by the treaty on certain actions or to 
refrain from them, to maintain the status quo 
within the legal regime agreed by the parties. 
The control is used to determine the fulfillment 
of the international legal obligation or the depar-
ture from it. In the latter case, the state party to 
the treaty is obliged to eliminate the situation 
that threatens the implementation of the agree-
ment and to take measures to ensure its strict 
implementation» (Tiunov, 2012). Ukrainian 
lawyer M. Medvedieva notes that «the essence 
of international control is to verify, on the basis 
of an international treaty, by the subjects 
of international law or the bodies the bodies 
of conformity of the activity of the states to 
the observance established by them in order 
to ensure their compliance» (Medvedieva, 
2012, p. 25).

We propose to consider international con-
trol as an activity of subjects of international 
law based on generally accepted principles 
of modern international law through estab-
lished special control mechanisms in order for 
states to comply with the treaty international 
legal obligations and take measures to imple-
ment them.

Consideration of international control as 
an institution of international law involves 
the study of international law, each of which 
has a specific purpose – to regulate interna-
tional (interstate) relations. The influence 
of international law on the conduct of subjects 
of international law is the reason for the emer-
gence of the relevant legal relationships. Anal-
ysis of recent research and publications 
shows that in foreign and Ukrainian science 
of international law, the issue of international 
legal relations has not been comprehensively 
studied (Zabara, 2016, p. 185). I. Lukashuk 
defines international legal relations as a spe-
cific form of international relations, their spe-
cial variety, a relatively independent ele-
ment in the system of international relations 
(Lukashuk, 1980, p. 109).
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In the context of the question of the struc-
ture of international legal relations, their ele-
ments and connections between them are usu-
ally considered. The initial position is that in 
the legal doctrine, according to Lukashuk, “there 
is no unity on the structure of legal rela-
tions” (Lukashuk, 1980, p. 111). Summarizing 
the approaches to this problem, I. Zabara notes 
that “in the vast majority of cases, the position 
is held that legal relations can be considered 
as a relationshipof subjects – holders of rights 
and responsibilities, as well as the relationship 
of rights and responsibilities owned by the sub-
jects” (Zabara, 2016, p. 186). At the same time, 
quite often, despite the controversial issue, 
the object of legal relaions is among the main 
elemets (Lukashuk, 1980, p. 111). V. Butkevych 
emphasizes, that “given the long discussion on 
understanding the nature and essence of inter-
national legal relations, the analysis of their 
features should include research: a) subjects 
of law, in particular at the level of legal rela-
tions, ie participants in the legal relationship; 
b) the content of legal relationship; a distinc-
tion should be made between the substantive 
content, ie the behavior of the subjects (includ-
ing “sanctions” in protective legal relations), 
as well as the legal content, ie subjective legal 
rights and obligations; c) objects of legal rela-
tions” (Butkevych, 2002, p. 447).

When we talk about the control mechanism 
for ensuring the implementation of international 
agreements, we must first address the essence 
of the concept of mechanism.“New dictionary 
of foreign words” defines “mechanism” from 
Latin mechanismus, from Greek μηχανή 
(mēkhanḗ, “machine”) – : 1) a device inside 
the machine, instrument, apparatus that sets 
them in motion, 2) an internal structure, system 
of something, 3) a set of processes that make 
up any mental, physical or chemical and other 
phenomenon. (Shevchenko, 2008, p. 383).
That is, the mechanism involves the systematic 
and orderly nature of any activity or process. We 
believe that this understanding is fully correlated 
with the need to develop a mechanism to 
ensure the implementation of obligations under 
international treaties as a systematic and orderly 
activity of subjects of international law. 

Attempts to define the concept and essence 
of such  mechanism in the science of interna-
tional law have been made, but it cannot be 
said that such studies are comprehensive. Thus, 
M. Medvedieva considers the international 
convention mechanism for the implementation 
of international law as one that includes the fol-
lowing components: "lawmaking, interpreta-
tion, control and law enforcement." (Medvedi-
eva, 2012, p. 24).In the compendium “Theory 
and practice of application of the Convention 

for the Protection of Human Rights and Fun-
damental Freedoms” O. Serdiuk emphasizes 
that “the control mechanism of the ECHR 
should be considered in three aspects: contrac-
tual, substantive, institutional” (Serdiuk, Yak-
oviuk, 2019, p. 52). S. Marochkin understands 
the mechanism of ensuring the implementation 
of international law as a system of means of secu-
rity (guarantees, control, etc.), each of which 
is part of a common mechanism (Marochkin, 
1988, p. 79). O. Tiunov adheres to the position 
that the essence of the mechanism for ensur-
ing the implementation of international treaty 
obligations are international legal means 
of security. They are understood as a system 
of measures aimed at the most effective imple-
mentation of international obligations agreed 
upon by the states concerned and enshrined 
in the form of norms of international law (Tiu-
nov, 1981, р. 27-28). N. Simonova proposes to 
unite in the concept "mechanism for ensuring 
the implementation of obligations under inter-
national agreements" the following institutional 
components: 1) institutions of the obligation 
and integrity of the implementation of inter-
national legal obligations; 2) international 
and domestic means of ensuring the implemen-
tation of international treaties (which are sepa-
rate legal institutions); 3) judicial institutions; 
4) institutes of international organizations; 
5) the institution of liability for non-fulfillment 
of obligations under international agreements 
(Simonova, 2013, p. 63).

Based on the structure of international 
legal relations, we propose to identify three 
components in the control mechanism for 
the implementation of international agreements, 
namely, contractual component, related to 
the object of legal relations, the institutional 
component, related to the subject (subjects) 
international legal relations and a content 
component, related to the whole spectrum 
of ensuring the requirements of international 
treaties (principles, norms, forms, methods, 
means of control activities, etc).

3. Contractual component of the control 
mechanism for ensuring the implementation 
of international agreements

The legal object of international control 
should be the fulfillment of obligations under 
an international treaty (ie conduct). In this 
regard, the opinions of most scholars coin-
cide, although they contain some theoretical 
nuances. Thus, I. Kotlyarov, S. Marochkin as 
the object of international control call the com-
pliance of the behavior/actions of states with 
the accepted obligations/legal orders. R. Valeev, 
P. Radoinov, A. Talalaev, O. Tiunov, O. Ustinova 
talk about the observance by states of their obli-
gations under international legal/treaty obliga-
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tions. A. Ibragimov, L. Busa use the term "fulfill-
ment" of obligations. Interesting is the opinion 
of A. Gaverdovskii, who considers violations 
of the principles and norms of international law 
as an object of international control, and also 
A. Fastov та S. Nistratova, who propose to con-
sider violations of international law as an object 
of international control. Foreign authors are 
even more interested in theorizing and as 
the object of international control call the func-
tioning of an international treaty (K. Piera-
gostini), as well as risks and benefits for inter-
national security and the parties to the treaty 
(W. Jackson).

International treaty practice provides a fairly 
clear answer to the question of the object of inter-
national control. Thus, the norms of “Treaty on 
the Prohibition of the Emplacement of Nuclear 
Weapons and Other Weapons of Mass Destruc-
tion on the Sea-Bed and the Ocean Floor 
and in the Subsoil Thereof” of February 11, 
1971 the object of international control is called 
“compliance with the provisions of this Treaty”, 
“the fulfillment of the obligations assumed 
under the Treaty” (para. 1, 2, 4 of Art. III). The 
Statute of the International Atomic Energy 
Agency stipulates that the object of control 
activities of the Agency's inspectors is the ful-
fillment of the obligations of the states, as well 
as to comply with health and safety standards 
(part A6, Art. XII of the Statute of the IAEA). 
The “Treaty on the Non-Proliferation of Nuclear 
Weapons” of 1 July 1968 contains the norm 
according to which the fulfillment of obligations 
under the Treaty is also a subject to interna-
tional control (Part 1, Article III).Thus, inter-
national treaty practice allows us to conclude 
that the first component of the control mecha-
nism to ensure the implementation of interna-
tional agreements is the fulfillment / compli-
ance with contractual obligations by the parties 
to an international agreement. 

4. Institutional component of the control 
mechanism for ensuring the implementation 
of international agreements

O. Tarasov proved that in the post-So-
viet space, including in Ukrainian literature, 
there are three distinct areas of research on 
the issue of international legal personality: 
“The first direction continues the Soviet tra-
dition of ignoring the international legal per-
sonality of man within a closed interstate 
system, defending the position of anthropo-
logical nihilism in the science of international 
law. The circle of  subjects of international law 
in this direction is rigidly dogmatized. ... The 
second direction ... has a compromise nature, 
which tries to lavish between traditional stat-
ism and the gradual (with a lot of reservations) 
admission of the individual and INGOs into 

separate, strictly established areas of interstate 
cooperation. The third area of research, which is 
just emerging in the post-Soviet space, defends 
the independent nature of the international 
legal personality of man within an open inter-
national legal system, where each of the sub-
jects of the international law has its own, often 
unique, international legal status” (Tarasov, 
2014, p. 353). Therefore, among the main sub-
jects of international control (controlling sub-
jects) it is possible to distinguish: 1) states; 
2) international organizations and their bodies, 
3) specially created control bodies. However, it 
should be borne in mind that the subject com-
position of the legal relations of international 
control is expanding with the help of controlled 
entities, which may be any subject of interna-
tional law - participants in certain international 
treaties, as well as civil society institutions that 
are involved in control activities.

International treaty practice confirms 
our thesis on the subjects of legal relations on 
the implementation of international control 
and is evidence of the formation of an appro-
priate international legal institution. Thus, 
in the international humanitarian law 
of the Geneva Conventions of 1949 and their 
Additional Protocols of 1977 and 2005 stipu-
lates that international monitoring of the imple-
mentation of the provisions of the Geneva 
Conventions and Additional Protocols shall 
be carried out by: 1) the belligerent parties: 
“at the request of a Party to the conflict, 
an enquiry shall be instituted, in a manner to 
be decided between the interested Parties, 
concerning any alleged violation of the Con-
vention” ( Art. 132 Convention III); 2) the Pro-
tecting Powers: “representatives or delegates 
of the Protecting Powers shall have permis-
sion to go to all places where prisoners of war 
may be, ... and shall have access to all premises 
occupied by prisoners of war” (Art. 126 Con-
vention III); 3) the International Fact-Finding 
Commission: in accordance with paragraph 
"a" of Part 1 of Art. 90 of Additional Protocol 
I establishes an International Fact-Finding 
Commission that is competent to «enquire into 
any facts alleged to be a grave breach as defined 
in the Conventions and this Protocol or other 
serious violation of the Conventions or of this 
Protocol» (para. “i” of P. 2 Art. 90 Protocol I); 
4) International Committee of the Red Cross: 
Representatives of the International Committee 
of the Red Cross enjoy the same rights as 
representatives or delegates of the Protecting 
Powers (Art. 126 Convention III). Thus, in 
the legal relationship of international control 
over the implementation of treaty obligations 
under international humanitarian law, such 
subjects of control as the state, a specially created 
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international control body and an international 
(non-governmental) organization.

5. Substantive component of the control 
mechanism for ensuring the implementation 
of international agreements

The control mechanism of the interna-
tional treaty functions in strict accordance with 
the generally accepted  principles of modern 
international law, which are fully reflected in 
the Helsinki Final Act, in addition, the princi-
ples directly related to the organization and con-
duct of international control are applied.  The 
control mechanism uses various methods 
of international control over compliance with 
international agreements (conventions), ie spe-
cific methods of carrying out control activities, 
a set of techniques and methods of carrying out 
control measures. Sharing the opinion of rep-
resentatives of Ukrainian and foreign science 
of international law, they include the exchange 
of information, reviews, reports, consultations, 
observations, inspections, questionnaires, mon-
itoring, verification, investigation, arbitration 
and judicial control, etc (Valeev, 2001, p. 15–16). 
The specific functioning of the substantive com-
ponent of the control mechanism of the interna-
tional treaty will be considered on the example 
of the Criminal Law Convention on Corruption.

According to Art. 24 of the «Criminal Law 
Convention on Corruption (ETS 173)»(1999) 
«The Group of States against Corruption 
(GRECO) shall monitor the implementation 
of this Convention by the Parties». GRECO's 
work is divided into rounds, each of which 
explores a range of issues on a particular topic. 
During the first round, which took place in 
2000-2002, assessed the independence, spe-
cialization and powers of the bodies involved 
in the fight against corruption, as well as 
the issue of immunity of civil servants from 
arrest and prosecution. Second round of eval-
uation (2003-2006) was devoted to the issue 
of detection and confiscation of proceeds from 
corruption, prevention of the use of legal entities 
to conceal corruption. The third round of eval-
uation (2007–2011)was focused on the crim-
inalization issues of certain acts covered by 
the Convention, as well as ensuring the trans-
parency of the financing of political parties. In 
2012–2016, a fourth round was held on the pre-
vention of corruption among parliamentarians, 
judges and prosecutors. In 2017, the fifth round 
of the GRECO evaluation was launched, which 
focused on preventing corruption, stimulating 
incorruptibility and impartiality in govern-
ments and law enforcement agencies. 

The GRECO evaluation mechanism con-
sists of two stages. At the first stage, a general 

analysis of the situation is carried out in order 
to identify problems and develop recommenda-
tions for improving legislation and law enforce-
ment practices. To do this, two experts from 
other countries, selected from pre-established 
lists by national delegations, are sent to the coun-
try under assessment. The second stage assesses 
the measures taken by states to implement 
the proposed recommendations. Further evalu-
ation of the implementation of the recommen-
dations (the “Compliance Procedure”) serves 
to verify the achievements of Member States 
and to facilitate the implementation of the rec-
ommendations. The list of issues for evaluation 
and the team of experts for each country being 
audited are approved at the GRECO plenary 
session. Written answers to the questions, as 
well as information received by experts during 
the visit to the country directly from represent-
atives of state bodies and civil society institu-
tions, form the basis of a preliminary expert 
reports. Experts first send the draft preliminary 
report to the state so that it can make remarks 
and comments on the report before it is submit-
ted to GRECO. The draft is then discussed in 
plenary and put to the vote. In addition to ana-
lyzing the implementation of anti-corruption 
standards, the final evaluation report provides 
mandatory and optional recommendations for 
improving legislation and law enforcement 
practices. Mandatory recommendations must 
be implemented within 18 months. 

That is, in the functioning of the control 
mechanism of an international treaty, the sub-
stantive component ensures the use of subjects 
of international control of various forms, meth-
ods and measures of control activities, adhering 
to the relevant principles and norms of interna-
tional law, which allows to qualitatively ensure 
compliance with international treaties.

6. Conclusions
International control as a means of securing 

international obligations is becoming increas-
ingly important today, becoming the norm 
and necessary condition for the functioning 
of international law. The study of the phenom-
enon of international control over compliance 
with international treaties is of great practi-
cal importance, directly affecting the quality 
and degree of development of provisions on 
the control mechanism of specific interna-
tional treaties. An effective control mecha-
nism, in turn, makes a huge contribution to 
ensuring proper compliance with international 
treaty obligations, which ultimately affects 
the state of compliance with international law 
and improving the effectiveness of interna-
tional law in general. 
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КОНТРОЛЬНИЙ МЕХАНІЗМ МІЖНАРОДНОГО ДОГОВОРУ:  
СУТНІСТЬ І СКЛАДОВІ

Анотація. Метою роботи є з’ясування сутності та основних складових контрольного механіз-
му забезпечення виконання міжнародних договорів.

Методи дослідження. Методологічно робота заснована на системному підході в аналізі між-
народних правовідносин та міжнародних договорів, на формально-логічному й компаративному 
методах тлумачення міжнародного права, використовуваних як на теоретичному, так і на емпірич-
ному рівнях, контент-аналізі міжнародних договорів. 

Результати. Доведено, що міжнародний контроль як засіб забезпечення міжнародних 
зобов’язань набуває все більш важливого значення, стає нормою та необхідною умовою функціону-
вання міжнародного права. Обґрунтовано, що як будь-які правовідносини, міжнародні контрольні 
правовідносини мають необхідні елементи: об’єкт, суб’єкти та зміст. Об’єктом міжнародного контро-
лю є виконання зобов’язань за міжнародним договором. Суб’єктами контрольної діяльності можуть 
виступати міжнародні організації та їх органи, спеціально створювані контрольні органи та держа-
ви. Зміст правовідносин міжнародного контролю включає взаємні права та обов’язки суб’єктів при 
тому, що основний та загальний обов’язок у будь-яких контрольних правовідносинах є необхідність 
відповідати загальновизнаним принципам та нормам міжнародного права. Визначено, що виходя-
чи зі структури міжнародних правовідносин, ми можемо виділити три складові в контрольному 
механізмі виконання міжнародних договорів: 1)  договірну складову, пов’язану з об’єктом право-
відносин, 2) інституційну складову, пов’язану з суб’єктом (суб’єктами) міжнародних правовідносин 
та 3)  змістовну складову, пов’язану зі всім спектром забезпечення вимог міжнародних договорів 
(принципи, норми, форми, методи, засоби контрольної діяльності тощо). 

Висновки. Дослідження феномену міжнародного контролю за дотриманням міжнародних дого-
ворів має величезне практичне значення, безпосередньо впливаючи на якість та ступінь розробле-
ності положень про контрольний механізм міжнародних договорів. Ефективно діючий контроль-
ний механізм, своєю чергою, вносить значний внесок у справу забезпечення належного дотримання 
міжнародних договірних зобов’язань, що, зрештою, позначається на стані дотримання міжнародно-
правових норм та підвищення ефективності міжнародного права загалом. 

Ключові слова: міжнародний договір (конвенція), міжнародний контроль, контрольний меха-
нізм договору (конвенції), суб’єкт міжнародного права, міжнародні правовідносини.
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DO HUMAN RIGHTS HAVE THE ABILITY  
TO OVERCOME SELFISH INTERESTS?

Abstract. Purpose. The article is devoted to the analysis of the practical importance and functional 
capacity of the universalization of human rights, which will provide an answer to the question: "Can 
a universal moral law become the foundation for decisions made in society?" Research methods. The 
article is based on dialectic method and antroposociocultural approach. Results. The main arguments 
of the critique of the possibility and necessity of substantiation of human rights are highlighted. It has 
been shown that the most convincing theories are currently unable to provide an objective basis for 
human rights decision-making. Using the example of state fiscal policy, it is proved that morality will 
not be able to overcome the selfish interest of man, and the universalization of human rights, based on 
morality that contradicts human nature, will lead to the marginalization of a human being. The author 
argues that the combination of reasonable coercion and satisfied needs rejects the need for selfish behavior 
in general. Scientific novelty. It is the first attempt to challenge a moral-based understanding of human 
rights due to its contradiction with human nature. Conclusions. Despite numerous attempts to discover 
the fundamental basis of human rights, scientists have not succeeded to do so, and no justification at this 
point can determine the correct, socially desirable behavior of the individual. The desired foundation, on 
which society may rely in order to make an influence on selfish interest, lies in the provisions of the theory 
of interest and economic prosperity. Satisfied needs of every member of society, which is possible due 
to the theory of interest and the theory of human rights to taxes, can affect a significant part of human 
behavior, which will eventually lead to altruistic actions. In such conditions, deception and benefit 
maximization will be rudimentary behavior. There is no need for some moral code that will create a basis 
for decision-making policy. The desire and striving for conditions in which the need for selfish behavior is 
lost shapes an adequate basis for political and personal decisions.

Key words:  human rights, tax compliance, tax evasion, relativism, self-interest, universalization 
of human rights.

1. Introduction
Any political decision requires justifica-

tion. Despite the fact that immediate priority 
is to improve the country’s prosperity, further 
considerations eventually lead to the need for 
a fundamental basis, especially when it comes to 
policies that do not directly affect the economic 
flourish, such as ecology, health care, social pol-
icy or taxation. Society is not limited to con-
sumption. Substantiation of a certain decision, 
both at the individual level, and at the level 
of the whole nation requires the existence 
of certain prerequisites, based on which such 
decisions can be assessed. The search for such 
preconditions is a task that cannot be called 
new, but there are no satisfactory answers 
to the questions that arise in the search pro-
cess. All philosophical and political concepts 
that prevailed at some point were eventually 
rejected or refuted. Libertarianism, utilitari-

anism, liberal ideology, and many other polit-
ical philosophy branches have never been able 
to provide humanity with a basis on which it 
would be possible to stir its activity. For almost 
a century, the modern Western world has been 
guided by the concept of inalienable inherent 
human rights, which Ukraine has adopted, 
enshrining it at the Constitutional level. The 
Western community has chosen human rights 
as the main criteria for assessing any process in 
society. Despite intuitive clarity and functional 
validity, there is no fundamental basis on which 
human rights can rely to become universal cri-
teria for evaluating a particular solution. 

Consequently, the purpose of this publi-
cation is to answer the question: “Can human 
rights, given their universalization, become 
the desired basis and justify the decisions made 
within a society?” The article is based on gen-
eral scientific and special methods of scientific 

© S. Skliar, 2022
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knowledge. However, the dialectical method 
and antroposociocultural approach dominate 
the entire discussion of the abovementioned 
problem. 

The article is divided into three parts: firstly, 
current most important and relevant views in 
this regard; secondly, the hazard of moral uni-
versalization; finally, an optimal solution in 
overcoming one’s self-interest in fiscal policy. 

2. The importance and the main problem 
of human rights’ universalization

Justification and further legitimization 
of human rights is not a new task. Each philo-
sophical and legal direction has its own vision 
of where such rights come from, and how 
the state should regulate this area (and whether 
it should be regulated at all). However, despite 
significant scientific achievements on this 
issue, there is no consensus on even the very 
possibility of human rights universalization. 
The practical need to address this issue varies 
depending on the historical period in which 
philosophical thought is designed to use human 
rights to solve a particular problem. Currently, 
Ukraine, like the rest of the Western world, is in 
a state of active tax reforms, designed to solve, 
among other things, the problem of a low level 
of tax compliance. One of the obstacles here 
is the selfish interest of man: it is unclear why 
a man should sacrifice his personal interest for 
the sake of others.

Nowadays, human inalienable rights are 
the most influential point of view of why 
one should do the right thing. The univer-
salization of such rights is in fact a justifica-
tion for the truthful and proper decision, but 
the reference to an apparency of human rights 
as an objective reality is clearly not a strong 
argument. It is important to state why human 
rights are inviolable and inalienable. Moreover, 
universality is designed to solve the neglecting 
problem in the case of human rights relativity. 
If cultural or personal circumstances distort 
human rights, then following them is relative 
and depends on external circumstances. Thus, 
the existence of human rights at this stage of his-
torical development is similar to the existence 
of God's will before existentialism: you must act 
according to God's word then; you must act in 
accordance with human rights now. However, 
there is a significant difference between these 
guidelines: while religious rules are absolute 
and based on a powerful concept of God's will, 
human rights have no such basis, which in fact 
leads to debate about their objectivity. 

3. Are human rights universal? Arguments 
against

The debate over the possibility and neces-
sity of universalizing human rights has given 
rise to a considerable number of arguments that 

originate in the philosophical thought of many 
scholars, but almost all arguments can be con-
fined to two main thoughts.

The first argument for the lack of objec-
tive justification concerns cultural relativism. 
Human rights have a long history, but their 
legitimacy and description were conducted 
only after World War II in response to the chal-
lenges of the postwar era: everyone has cer-
tain inalienable rights that everyone else must 
respect (United Nations General Assembly, 
1948). The first thing that comes here to mind 
concerns cultural differences: how human 
rights can be universal if human needs differ 
depending on the group and historical period. 
To prove this thesis, we do not even need to 
back through time, when the state did not 
exist (although such an argument occurs as 
well), we may only mention the cultures that 
coexist with the Western world. As early as 
1947, the American Anthropological Associa-
tion disagreed with the then-proposed version 
of the Universal Declaration of Human Rights 
and formulated one of the requirements to be 
upheld when adopting it: "Standards and val-
ues are relative to the culture from which they 
derive so that any attempt to formulate postu-
lates that grow out of the beliefs or moral codes 
of one culture must to that extent detract from 
the applicability of any Declaration of Human 
Rights to mankind as a whole” (AAA, 1947, 
542). Clearly, many cultures are incompatible 
with proclaimed human rights, such as in Asia, 
where people live by family rather than individ-
ualism (Lee, 1996). In general, all relativistic 
objections can be summarized in one question: 
why should certain achievements of one cul-
ture be taken as universal and applicable to all 
cultures? According to relativists, the postula-
tion of the existence of human rights regardless 
of the historical period and cultural heritage is 
not proper evidence. 

There are many answers to this counter-
argument of the universality of human rights, 
but now it is expedient to emphasize only one 
thing: if there are no objective moral norms, 
and everything depends on culture, it means 
that every culture is good in itself and no seem-
ingly unfair and anti-moral occurrences (such 
as slavery, racism, nationalism, etc.) cannot be 
interfered externally (Rachels, 2011). Obvi-
ously, such a justification will satisfy only a few. 
Adopting this philosophical position, the state, 
as well as the individual, are in fact shackled, 
and cannot solve any problems. Relativism 
here rests on the same problem as fatalism or 
causal determinism.

There are also some logical contradictions 
here: the current environment becomes true 
environment, but what moral basis allows us to 
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say so? From the relativist's point of view, any 
moral justification is only a reflection of a cer-
tain opinion of a certain group at a certain time, 
so the statement that any culture should not be 
interfered is a similar reflection of some (means 
western) cultural heritage. Thus, the logic 
derived from the relativistic position is driven 
into a dead end.

The second argument concerns the possi-
bility of the existence of human rights in gen-
eral and, even if such an existence is possible, 
the actual need for its justification. The skepti-
cal argument, in general, boils down to the fact 
that the justification of human rights can be 
abandoned, and decision-making policy can be 
guided only by a certain inner moral conviction. 
If cultural relativism cannot ensure the objectiv-
ity of our judgments, and human rights cannot 
be universalized, then during the decision-mak-
ing process we cannot say with certainty how 
to do things better. As R. Dworkin stated in his 
lecture “Is there truth in interpretation”: “we 
read, we puzzle, we puzzle again, then we come 
to a judgment, and it is a judgment, not a choice, 
does not feel like a preference, it feels like 
a judgment” (Dworkin, 2009). Thus, we must be 
satisfied only with the available abstract means 
and intuition. The main argument here is func-
tional capacity: despite the difficulties in sub-
stantiation, human rights have indeed become 
a useful tool for the prosperity of society in all 
areas, and therefore justification is superfluous.

However, the justification of human rights 
is not limited to responding to criticism. One 
of the most compelling concepts is based on 
human rights as the concept that was derived 
from human needs (interests). According to 
the theory of interest, human rights are objec-
tive to relation with the existence of needs. To 
meet such needs, it is necessary to create con-
ditions for mutual coexistence of people that is 
based on the recognition of the needs of others. 
Thus, to meet the needs of society, it is necessary 
to meet the needs of everyone through recip-
rocal interaction and commitment. Moreover, 
the risk associated with people who due to cir-
cumstances beyond their control are unable to 
contribute to the common good must be taken 
by everyone. Caring for people who are cur-
rently unable to take care of themselves (due to 
age mostly) is retribution for past or future debt, 
that is, merely the exercising of transcendental 
exchange. Developing the concept of the the-
ory of interest R.O. Havrilyuk substantiates 
the human right to taxation as a necessary 
mechanism for human rights (Havrylyuk R.О., 
2014). However, the abovementioned posi-
tion is unlikely to overcome private interest. 
Despite the strong logic and obvious relation-
ship of mutual satisfaction of needs, it is unclear 

why a person being, selfish by nature, will care 
about others. If respect for human rights can be 
beneficial, why not neglect these rights to max-
imize benefits where it is possible? It is easy to 
imagine a progressive tax supporter, who enjoys 
the benefits of a mutually built society and, 
at the same time, maximally utilizing the system, 
understates assets and net assets on his books. 
The human right as the duty of another will not 
work perfectly in this case. Otfried Höffe gives 
some counterarguments, for example, about 
the pettiness of a person who does not accept 
transcendental exchange (Höffe, 2008, 42), 
and it is working when we need to justify deci-
sions in public policy, but the postulation of any 
shortcomings of people who will not be guided 
by these principles will not solve any problem. 
Of course, there are people who do not want to 
participate in the formation of the public good 
(given the influence of libertarianism and sim-
ilar philosophy). Other functional theories (as 
well as theories of will) also do not allow over-
coming selfish interest. There is no satisfactory 
justification for directing individual choices 
into the stream of human rights.

However, it should be noted that the justi-
fication of human rights is important not only 
for individual behavior. More often this concept 
is used to legitimize public policy. The theory 
of interest still works at the political philosophy, 
where it is convincingly proven that considering 
the needs of everyone is the most effective way 
to interact within society. Such arguments can 
be used for adequate public policy, and for indi-
vidual democratic choice. Understanding its 
effectiveness and justification will cause the cit-
izen to support somehow the relevant initiatives 
at the society or group level, but not necessarily 
at the level of personal choice in a particular sit-
uation. Thus, egalitarian policies are still able 
to explain and even determine a significant part 
of human behavior, even to some extent to over-
come the bitter feeling of tax collection injustice, 
but ignore actions aimed at maximizing one’s 
own well-being through neglecting the needs 
of others. Transcendental exchange develops 
Rawls' concept and defends the position not 
only of the solidarity justice (a person should 
not suffer because of circumstances beyond 
his control) but also of the exchange fairness 
(a person must give what he or she takes away 
during periods of incapacity). This explanation 
of human rights is usually quite persuasive: it is 
much easier to fight the urge of tax evasion if 
it is necessary to repay one's own debt, and not 
just because others are less fortunate and unable 
to provide for themselves. However, fairness 
does not always determine the appropriate 
decisions. Justice can be neglected for one’s 
own benefit, and no concept of human rights 
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justification currently can answer the ques-
tion "why should a person abandon his or her 
tries to maximize benefits" or, strictly speaking, 
"why should a person give up his interest here 
and now because of the rights of another". Of 
course, we can limit ourselves to state policy 
justifying (the theory of interest and the human 
right to taxation provides the necessary basis 
for this) and leave the uncoordinated individual 
choice on the institution of coercion. However, 
if there is nothing wrong with neglecting pub-
lic policy if it contradicts individual interests, 
then there will be no point in democratic choice 
and self-interest understanding – everyone will 
deceive and oppose the formal requirements. 
Without volitional choice, only coercion remains 
and under such conditions, the justification 
of such coercion will not affect anything at all. 
Therefore, we need some power to ensure that 
human rights-based laws are followed. This prob-
lem could solve certain, not yet discovered, moral 
law, but such an approach is fraught with peril.

4. Why do moral-based human rights 
and reciprocal exchange contradict each 
other?

In history, there have been cases of moral 
universalization of certain behavioral norms. 
Rules that had such a basis were most pro-
found during the reign of religion (but still with 
the promotion of interest, where injustice here 
and now was compensated after death). The 
concept of human rights does not have a respec-
tive "tool for equalization" of any contradic-
tions. Any attempt to derive or create such 
an instrument eventually encounters the very 
nature of man, in which, ironically, the origins 
of his inalienable rights were sought, and which 
differs from the theoretical constructions in this 
field. The selfish nature of human is the main 
obstacle here. Further development of the con-
cept of natural human rights inevitably leads 
to the opposite result: human, according to any 
natural law, tends to win the competition by 
any means, and reciprocal interaction is always 
accompanied by attempts to maximize benefits 
via deception. Selfish interest is natural, each 
person (under certain conditions) will give pri-
ority to their own needs, which is exactly what 
the desired universal moral law must face.

Thus, the existence of an objective, 
detached from relativism, morality would allow 
creating a universal core that would support 
human rights and explain why they should be 
followed in the decision-making process at any 
level. In his recent work on the universalization 
of human rights, Eric Blumenson responds to 
critics of universalism and concludes by men-
tioning the need to seek a more just and inclusive 
view (Blumenson, 2020, 19). In other words, 
universalization and objective morality are 

and should be the subject of the search for phil-
osophical thought, but what will such morality 
mean for the selfish interest of man, which is 
a part of his nature? It is very easy to talk about 
the need for a moral absolute when it comes 
to slavery, torture, extreme inequality, sexism, 
and nationalism. The existence of a moral force 
that would unequivocally condemn and make 
such processes impossible in the modern world 
seemed inevitable. However, when it comes to 
the resources and opportunities that are needed 
to guarantee equality and justice, everything 
becomes more complicated. The tax is a neces-
sary condition for overcoming the anti-moral 
processes that occur in the world, and there-
fore the moral law, which will not be funded, 
loses any content. Under such conditions, 
the refusal to fund objectively moral initiatives 
is immoral. That is, selfish interest is anti-moral. 
Assuming that selfish interest is an integral 
part of a human, the discovery of the desired 
absolute moral law will lead to the state where 
every person is anti-moral. Such logic works 
only if there is a tax system, but a viable soci-
ety without a mutual exchange is currently 
difficult to even contemplate. Assuming that 
morality is, at least partially, relative (and 
the opposite has not been proven), directing 
our moral law towards human rights in a soci-
ety where mutual exchange is taking place is 
dangerous. The universalization of human 
rights and the corresponding requirement to 
follow them strictly means the marginalization 
of the average person, who without an under-
standing of the unconditional requirement not 
to follow his objectively existing selfish nature 
and contemplating social stratification, will see 
the demand to share only as the way of intellec-
tual elites to establish their position in society, 
where following rules is “appropriate”, and self-
ish (in the sense of moral supporters – devi-
ant) behavior should be condemned not only 
as a reaction to deception, but also as morally 
unacceptable. Not surprisingly, the need to 
adhere to certain norms through moral dogma 
causes resistance in society, and the postmod-
ernism, due to a failure to rationally justify 
all the contradictions, rejects this problem in 
general and offers in return to pursue intuitive 
goals. Universalization here becomes a problem 
for the individual, and therefore public policy 
based on the existence of a certain objective 
morality implies certain inferiority of all people 
who do not follow it, which, obviously, will not 
solve any problems.

The desire to maximize one’s wealth is natu-
ral and understandable. Resistance and response 
to deception on the part of society are under-
standable as well. How then to supplement coer-
cion in order to persuade the person to respect 
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the rights of another in all dimensions? The 
answer here lies again in the selfish nature of man, 
or rather in its manifestations. Maximizing 
the good, like any other behavior, has its limits 
and conditions of application. It is well known, 
that pursuing one's own interests by neglecting 
the rights of others is a tactic of poverty, hope-
lessness, and despair. Good deeds require good 
conditions. After all, we should not forget about 
the other side of man – altruistic, perhaps less 
influential, and more demanding, but still impor-
tant enough to consider it. Altruism flourishes in 
the face of satisfied needs, and there is no reason 
for its limiting. After all, the absence of the need 
to deceive in order to defend the dignity and pro-
vide one's own survival, as a consequence of eco-
nomic prosperity and related processes, will allow 
to achieve the necessary balance in society, which 
will inevitably lead to respect for the needs of oth-
ers. However, the moral objectification of certain 
human rights is a task not only unnecessary but 
also harmful, and modernity provides us with 
many more mechanisms for good coexistence 
than in times when religion played a key role in 
making the right decision. Economic prosperity, 
high level of education, scientific achievements, 
and many other factors determine the behavior 
of the type "Don't do unto others what you don't 
want done unto you" much more often than in 
times of religious domination, despite the lack 
of impeccable logic to convince the citizen that 
the right behavior is the only possible behavior. 
The last argument here will be that the justifi-
cation of human rights (whether moral law or 
remote interest in time) in any form is unlikely 
to ensure absolute respect for such rights. His-
torical development is filled with cases of neglect 

of religious dogmas. Neither the universal moral 
law of God's absolute will nor the distant interest 
in the reward after death has been able to over-
come the selfish nature of man. The interest here 
and now at some point overcame God, and there 
is no reason to believe that human rights will 
cope better.

5. Conclusions 
Philosophical thought is optimistic for 

the moral universalization (or the very pro-
cess of finding) of human rights, and discus-
sions on this issue are considered appropriate 
and necessary for their further development. 
Discovering objective circumstances that will 
determine the right behavior at any level is, 
of course, a noble goal for any scientist. It is 
quite understandable to shift the scientific 
search towards moral categories, especially after 
the seeming exhaustion of the means offered by 
human nature. However, morality also cannot 
be a panacea. The relative concept may not 
be able to find a foundation for human rights, 
but it persuasively demonstrates the relativ-
ity of current moral laws. The fact that moral 
law universality leads to the demoralization 
of human being shows us that moral law can’t 
be used as the universalization of human rights. 
The example of the tax is just one of many social 
processes that cannot be regulated in this way. 
Modern theories of human rights do not provide 
us with comprehensive mechanisms for regu-
lating social relationships, and scientific view 
must again turn to human nature, which allows 
us to see the conditionality of human behavior 
and evaluate decisions based on their ability to 
create conditions in which selfish behavior is 
superfluous.
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ЧИ МОЖУТЬ ПРАВА ЛЮДИНИ ПОДОЛАТИ ЕГОЇСТИЧНІ ІНТЕРЕСИ?

Анотація. Мета. Стаття присвячена аналізу практичної значущості та функціональної спро-
можності універсалізації прав людини, що в результаті дасть відповідь на питання: «Чи може уні-
версальний моральний закон стати основою рішень, що приймаються в суспільстві?» Методи 
дослідження. В основі статті – діалектичний метод та антропосоціокультурний підхід. Результа-
ти. Висвітлено основні аргументи критики можливості та необхідності обґрунтування прав люди-
ни. Показано, що найпереконливіші теорії наразі не можуть забезпечити об’єктивну основу для 
прийняття рішень у сфері прав людини. На прикладі державної фіскальної політики доведено, що 
мораль не зможе подолати егоїстичний інтерес людини, а універсалізація прав людини, заснована 
на моралі, що суперечить людській природі, призведе до маргіналізації людини. Автор стверджує, 
що поєднання розумного примусу та задоволених потреб відкидає потребу в егоїстичній поведін-
ці взагалі. Наукова новизна. Це перша спроба кинути виклик моральному розумінню прав люди-
ни через її суперечність людській природі. Висновки. Не дивлячись на численні спроби, відкрити 
фундаментальну основу прав людини так не і вдалося, і жодне обґрунтування наразі не спроможне 
зумовити правильну, суспільно бажану поведінку індивіда. Шуканий фундамент, тобто можливість 
вплинути на егоїстичний інтерес, криється у положеннях теорії інтересу та економічному процві-
танні. Задоволені потреби кожного члена суспільства, що можливо згідно з теорією інтересу та тео-
рією прав людини на податки, спроможні зумовити значну частину поведінки людини, що призведе 
і до альтруїзму, а обман задля власного виживання стане поведінкою рудиментарною. Немає жодної 
необхідності в певному моральному кодексі, який стане основою для прийняття рішень в суспіль-
стві. Саме прагнення до умов, в яких втрачається потреба в егоїстичній поведінці, формує адекватну 
основу для політичних і особистих рішень.

Ключові слова: права людини, дотримання податкового законодавства, ухилення від сплати 
податків, релятивізм, особистий інтерес, універсалізація прав людини.
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