9/2021
CIVIL LAW AND PROCESS

UDC 347.921
DOI https://doi.org/10.32849,/2663-5313/2021.9.03

Serhii Koroied,

Doctor of Law, Professor, Professor at the Department of Law, King Danylo University, 35, Yevhen
Konovalets street, Ivano-Frankivsk, Ukraine, postal code 76018, KoroedSerhii@ukr.net

ORCID: orcid.org/0000-0002-1833-3149

Koroied, Serhii (2021). Procedural effects of filing a lawsuit against an affiliate of a legal entity
in civil proceedings. Entrepreneurship, Economy and Law, 9, 18—22, doi: https://doi.org/10.32849/
2663-5313/2021.9.03

PROCEDURAL EFFECTS OF FILING A LAWSUIT
AGAINST AN AFFILIATE OF A LEGAL ENTITY
IN CIVIL PROCEEDINGS

Abstract. The purpose of the article is to determine the procedural consequences of filing a lawsuit
against a branch office of a legal entity in civil proceedings. Results. The article continues to explore
new aspects of the problem of improper defendant in civil proceedings. An example is a case in which
the Supreme Court formulated the procedural effects of filing a lawsuit against an affiliate that is not
a legal entity. Based on the analysis of court practice and theoretical provisions of civil proceedings,
the possibility of applying replacement of an improper defendant in connection with filing a lawsuit
against affiliate or representative office that is not a legal entity is studied. The definition of "improper
defendant” in civil proceedings is revealed, as well as the connection of the parties with the parties to
the disputed pecuniary legal relations. It is put forward the case law approach according to which filing
a lawsuit against an improper defendant is a ground for rejecting to satisfy the lawsuit against such
improper defendant. It is concluded that this approach provides for the existence of a civil proceeding
that began and ended with respect to an “improper” defendant. The impossibility of the existence of a civil
process with the participation of subjects who do not have civil locus standi, in terms of the lawsuit theory,
an element of which the author calls the parties. Conclusions. Since the parties (along with the ground
and the subject matter) are defined as elements of the lawsuit, the lawsuit cannot exist without the party
(plaintiff or defendant). In this regard, it is argued that in the case of filing a lawsuit against an entity
that does not have civil locus standi, the procedural institution of replacement of an improper defendant
cannot be applied. At the same time, it is substantiated that if at the time of opening the proceedings there
is a legal entity — the defendant, but it was incorrectly identified, then there are no grounds for rejecting
to open proceedings. It is proposed to provide a mechanism for "determining the correct name of the legal
entity — the defendant”, referring to the tasks of the court at the stage of preparatory proceedings.

Key words: improper defendant, civil locus standi, legal entity, affiliate, lawsuit, termination of
proceedings, civil case, civil proceedings.

1. Introduction

In terms of scientific publications,
the author has already addressed the problem
of the improper defendant in civil proceed-
ings and considered it an obstacle to the effec-
tive judicial protection of the violated rights
of the plaintiff, justifying the need to restore
procedural powers to the courts (rights and,
at the same time, duties) to replace, on their
own initiative, the original, that is, improper
defendant by the proper defendant (if the action
is brought against a person other than the one to
be sued) or additionally involve another person
as co-defendant (in case of mandatory proce-
dural complicity on the part of the defendant)
(Koroed, 2018).

The issue (that is, the issue of an improper
defendant) takes on a new meaning in the light
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of the recent decision of the Supreme Court
composed of the Joint Chamber of the Civil
Court of Cassation in civil case 760,/32455/19,
which has considered the procedural effects
of filing a lawsuit against an affiliate, while
it is not a legal person, and has examined
the question of refusal of a lawsuit on grounds
of improper parties. In this case, the Supreme
Court has concluded that cases in which
the defendant is an affiliate or representa-
tive office are not subject to civil proceedings
because there is no party sued to the civil pro-
ceedings, and, consequently, a civil dispute
cannot be resolved (Judgment of the Supreme
Court of the Joint Chamber of the Civil Court
of Cassation, 2021).

Therefore, the option of applying replace-
ment of an improper defendant in connection
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with filing a lawsuit against an affiliate or rep-
resentative office that is not a legal person is
primarily of scientific and practical interest.
The aim of the article is to consider this issue
on the basis of the analysis of judicial practice
and theoretical provisions of civil procedure.

2. Features and definition of an improper
defendant in civil proceedings

An improper defendant in civil proceedings
is defined by procedural law scholars as a per-
son established by the court to be not a prob-
able actor of the legal obligations subject to
the court judgement, and, in this connection,
subject to replacement or a court decision on
rejecting the lawsuit (Bychkova, 2010, p. 77).
The Supreme Court defines an improper defen-
dant as a person who has been sued by the plain-
tiff as a defendant established as not to be
sued when there is evidence that another per-
son is under an obligation to comply with
the plaintiffs demands: proper defendant
(Resolution of the Supreme Court composed
of the panel of judges of the Third Judicial
Chamber of the Civil Court of Cassation, 2020).

According to part 2 of art. 51 of the Civil
Procedure Code of Ukraine, if an action is
brought against a person other than the per-
son to be sued, the court before the prepara-
tory proceedings is completed, and in the case
of a simplified action, before the opening hear-
ing, at the request of the plaintiff, replaces
the original defendant with the proper defen-
dant, without closing the proceedings.

In other words, under this procedural pro-
vision, one defendant is replaced with another
defendant with the status of proper one. In
previous publications, the author has already
established that the defendant must be a party
to and materially concerned in the contentious
pecuniary (civil, family, housing, labour, land,
etc.) legal relationship with the plaintiff. It is
precisely on such grounds that a defendant in
civil proceedings is found "proper” (that is,
the person to be sued) and it is in respect of such
defendant that the lawsuit can be satisfied, that
is, that the plaintiff has been provided with
the remedy of his rights violated (realization
of the objective of civil proceedings) (Koroed,
2018, p. 93).

On the basis of the provisions of, inter
alia, civil law, housing law and labour law,
the parties to these pecuniary legal relations
are natural persons (employers, employees)
and legal entities (executive committees
of local councils, enterprises and organiza-
tions, employers). Moreover, this approach is
reflected in the provisions of Civil Procedure
Code of Ukraine, referring to defendants as to
parties to civil proceedings (part 1, art. 48),
and the parties as to participants in a case

(part 1, art. 42), who have rights and obli-
gations (art. 43). The ability to have civil
procedural rights and obligations, as well as
the potential to be a participant in a case in
general, is determined by the civil locus standi
that all natural and legal persons have (part 1,
art. 46). With regard to the parties (as partic-
ipants in the case), the Civil Procedure Code
of Ukraine further stipulates that the plaintiff
and the defendant may be natural and legal
persons, as well as the State (part 2, art. 48).

3. Features of judicial practice

The court practice has long developed
the approach that an action against an improper
defendant is a ground for denying the law-
suit against such an improper defendant. For
example, the Supreme Court, in a number
of decisions, has taken the legal position that
the defendant is an obligatory participant in
a civil proceeding, the party to it. The main fea-
ture of the parties to a civil proceeding is their
personal and direct interest; it is the parties that
are the subjects of the legal relations over which
the dispute has arisen. In addition, the defen-
dant is the person whom the claimant identifies
as infringer of his right. An improper defendant
is a person sued by the plaintiff as a defendant
but established to be not sued when there is
evidence that another person, the proper defen-
dant, is under an obligation to comply with
the plaintiff’s demands. Under part 4 of arti-
cle 263 of the Civil Procedure Code of Ukraine,
when selecting and applying the provision
of law to contentious legal relations, the court
takes into account the conclusions on apply-
ing the relevant provisions of law set out
in the decisions of the Supreme Court. It is
the right of the plaintiff to determine the defen-
dants, the subject matter and the grounds
of the dispute. On the other hand, it is the duty
of the court to establish the identity of the defen-
dants and the validity of the lawsuit in the case.
That is, bringing an action against an improper
defendant is an autonomous ground for reject-
ing a lawsuit (Resolution of the Supreme Court
of the panel of judges of the Third Judicial
Chamber of the Civil Court of Cassation, 2021).
The Grand Chamber of the Supreme Court sup-
ports this approach, concluding that an action
against an improper defendant does not consti-
tute a ground for rejecting to open proceedings,
since the replacement of an improper defen-
dant is carried out in the manner prescribed
by the Civil Procedure Code of Ukraine. On
the basis of the results of the case consider-
ation, the court refuses the lawsuit against
the improper defendant and decides on
the merits of the lawsuit of the proper defen-
dant. That is, it is the right of the plaintiff to
determine the defendants, the subject matter

19



9/2021
CIVIL LAW AND PROCESS

and the grounds for the dispute. On the other
hand, it is the duty of the court to determine
whether the defendants are proper and the rea-
sonableness of the lawsuit, and this duty is to
be fulfilled during consideration of the case not
at the commencement of the proceedings (Res-
olution of the Grand Chamber of the Supreme
Court, 2018). Having found that the action
has been brought against an improper defen-
dant and that there are no specific procedural
grounds for replacing an improper defendant
with a proper defendant, the court dismisses
the action against such defendant (Resolution
of the Grand Chamber of the Supreme Court,
2020).

Therefore,  this  approach  assumes
the existence of a civil proceeding which has
started and ended with an "improper" defen-
dant. At the same time, the conclusion by
the Supreme Court composed of the Joint
Chamber of the Court of Cassation in the case
760/32455/19 generally denies the existence
of a civil proceeding (action), which identifies
an entity (such as an affiliate) that has no legal
personality and therefore no civil capacity, as
the defendant.

In our view, however, this position
of the Supreme Court could be reinforced
by other arguments. For example, it is well
known that the parties (such as the plaintiff
and the defendant), together with the ground
and the subject matter, individualize law-
suit, which is of not only a theoretical but
also of a practical significance in determin-
ing the identity or difference of the lawsuit
with others. In civil procedure law, there is
a rule on the inadmissibility of a second pre-
sentation and examination of a lawsuit that
is identical with a lawsuit that has already
been accepted by another court, or that has
an enforceable judicial decision. The identi-
fication of the subject matter and the ground
for an action helps the defendant determine
what the claimant requires of him and on what
grounds. Finally, knowing what the subject
and ground of the action are, enables to estab-
lish the limits of court consideration correctly
(Isaenkova, 1997, pp. 69-70). Since a lawsuit
is a procedural means of initiating proceedings,
the parties (as an element of the lawsuit) must
therefore have the proper status of a natural or
legal person, as defined by law. After all, just
as a dead natural person cannot be a defendant
in a civil proceeding, an organization without
legal personality (or liquidated legal entity)
cannot be a participant in a case. And since
the parties (along with the ground and the sub-
ject matter) are defined as elements of the law-
suit, without the party (plaintiff or defendant),
the lawsuit cannot exist.
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That is, in the event of an action brought
against a subject without civil locus standi,
and the procedural replacement of an improper
defendant (art. 51 of the Civil Procedure Code
of Ukraine) cannot be applied. In practice, how-
ever, lawsuits by plaintiffs against dead natural
persons (when, for example, the plaintiff is not
aware of the death of the defendant, a natural
person) or affiliates of legal persons (or liq-
uidated or reorganized legal entities) are not
excluded. In such cases, there can be no proce-
dural succession, since under art. 55 of the Civil
Procedure Code of Ukraine, the participation in
the case of the successor of the party concerned
or of a third party at any stage of the proceed-
ings is possible if the death of a natural person or
the termination of a legal person have occurred
after the opening of the proceedings.

The Supreme Court, composed of a panel
of judges of the First Trial Chamber of the Court
of Cassation in case 676,/5955/18-c, has agreed
with the conclusion of the Court of Appeal on
the of annulment of the decision of the Dis-
trict Court and the termination of the pro-
ceedings, since the plaintiff brought an action
against an affiliate of the enterprise, which
under Article 95 of the Civil Code of Ukraine
is not a legal person, and therefore does not
have civil locus standi, and therefore cannot
be a party to civil proceedings, while not-
ing that the Court of Appeal, by virtue of its
procedural powers under the Civil Procedure
Code of Ukraine of Ukraine, has been deprived
of the possibility to bring a proper defendant
before the court of cassation, as well as no
such procedural possibility exists for the court
of cassation (Resolution of the Supreme Court
composed of the panel of judges of the First
Judicial Chamber of the Civil Court of Cassa-
tion, 2019).

At the same time, in one
of the cases challenging disciplinary sanc-
tions, in which a court clerk brought an action
against the head of the Chervonozavodsk Dis-
trict Court of Kharkiv, the Supreme Court
of Ukraine noted that the lawsuits derive
from labour law relations in which the dis-
trict court is one of the parties. The very fact
that the Chervonozavodsk District Court was
not indicated in the statement of lawsuit by
the defendant could not be a ground for deny-
ing it (Ruling of the Judicial Board for Civil
Cases of the Supreme Court of Ukraine, 2020).
We argue that this approach is more appropriate
in ensuring accessibility of justice as a compo-
nent of the right to go to court. Moreover, it is
the task of the court at the stage of the prepara-
tory proceedings, which begins with the opening
of proceedings in the case, to make a final deter-
mination of the participants in the trial (para. 1
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of part 1 and part 2 of art. 189 of the Civil Pro-
cedure Code of Ukraine).

In our opinion, therefore, this case cannot
apply the resolution by the Grand Chamber
of the Supreme Court that the provision "an
application shall not be subject to civil proceed-
ings" applies both to lawsuits that are not sub-
ject to civil proceedings and to lawsuits that are
not subject to court consideration at all (Res-
olution of the Grand Chamber of the Supreme
Court, 2018). Indeed, in our case, the "proper”
defendant with civil locus standi existed in law
and in fact at the time of the commencement
of the proceedings, but the name of the defen-
dant was incorrectly stated (that is, the name
of the affiliate was erroneously stated instead
of the name of the legal person itself) in the appli-
cation by the plaintiff, who was legally ignorant.
Therefore, in this case (case 760,/32455/19 on
recovery at work), it cannot be said that such
a lawsuit was "not subject to a civil proceed-
ing" or "could not be subject to court consider-
ation at all." Consequently, we argue that this

excludes the possibility of implementing para. 1
of part 1 of art. 186 (a judge rejects commence-
ment of proceedings if the application is not
subject to civil proceedings) or para. 1 of part 1
of art. 255 (the court dismisses the proceeding
by the ruling if the case is not subject to civil
proceedings).

4. Conclusions

In view of this, the author argues that arti-
cle 51 of the Civil Procedure Code of Ukraine
should provide for the mechanism of "definition
of the correct name of the legal entity, the defen-
dant", referring this to the tasks of the court
at the preparatory stage. Thus, when the defen-
dant is identified as a legal entity with civil
locus standi, there will be procedural grounds
for deciding on the replacement of an improper
defendant (if the plaintiff disagrees with
the court’s determination of the correct name
of the legal entity, the defendant). The author
believes that this will enhance both the efficiency
of civil proceedings in general and the guaran-
tees of accessibility to civil justice.
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INPOLECYAJIDHI HACJIIAKH IIPE/UABJEHHA II030BY
J0 OLIII IOPUINYHOI OCOBH B IUBIIBHOMY CY/IOUNHCTBI

Anorauisi. Memoro ctaTTi € BUSHAUYEHHS IPOIECYATbHIX HACJI/IKIB TIPe ssBJIeHHsI TT030BY /10 (irii
IOPUAMYHOI 0COOU B LUBIIBHOMY CYIOYMHCTBI. Pesymomamu. Y cTarTi HPOJOBKYEThCS AOCHIIKEHHS
HOBUX aCIEKTiB IIPOOIEMU HEHAJIEXKHOTO BINOBIaua B [IUBLIBHOMY CYIOYMHCTBI. SIK IPUKIA PO3IIIs-
JaeThes crpaBa, y kil Bepxosuuit Cyx cchopmymioBaB poriecyaibHi HACTIIKU TP/ IBIEHHST TI030BY
110 (biziii, ska He € puarYHOI0 0cobo10. Ha 0CHOBI aHaIi3y CyI0BOI IPAKTUKY Ta TEOPETUYHUX MOJ0KEHD
IUBILIBLHOTO NIPOIIECY AOCTIPKEHO MOKIUBICTD 3aCTOCYBAHHS IHCTUTYTY 3aMiHN HEHAJIeKHOTO BilIIOBi/la-
4a y 3B’A3KY 3 e/ ABJIEHHIM TT030BY 0 (iTil 4M IpeIcTaBHUIITBA, SKi He € I0pUANIHO0 0cobot0. Poskpu-
BAETHCST BUSHAYEHHS TIOHSATTS «HEHATEKHUH BiTIOBIaY» Y IIMBITBHOMY TPOIIEC], @ TAKOXK 3'SICOBYETHCS
3B’130K CTOPIiH 3 yYaCHUKaMHU CIIIPHUX MaTePiaibHUX IPpaBoBigHOCKHH. HaBoguThest BUPOOJIEHIH CY10BOIO
IIPAKTUKOIO ITi/IXi/, 3Ti/IHO 3 SKMM IIPe/L IBJIEHHS 11030BY /10 HEHAJIEXKHOTO Bi/NOBi/Iaya € Ii/ICTaBoIo s
Bi/IMOBU B 33/[0BOJIEHHI MO30BY MO0 TAKOTO HEHAIEKHOTO BimOBigaua. POOUTLCS BUCHOBOK, IO 3a3Ha-
ueHU mijxiz nepenGavae iCHyBaHHS [[MBIIBHOTO IIPOIIECY, IKUIT PO3IOYABCS T 3aBEPILUBCS MO0 <HEHA-
JIEKHOTO> BizinoBinaya. OGIPYHTOBYETHCST HEMOMKIIMBICTD iCHYBaHHS [UBLIBHOTO IIPOIECY 32 YYACTIO
cy0’eKTiB, sIKi He BOJIOIOTH [IMBLIBHOIO TIPOIIECYAIbHOK0 IPABO3AATHICTIO, 3 MO3UIIIT TEOPii 11030BY, eJie-
MEHTOM SIKOTO Ha3BaHO CTOPOHU. Bucnosexu. BcTaHOBIIEHO, 110 OCKITIBKY CTOPOHU (TIOPA/L i3 MiZICTaBOIO
Ta TMPEJMETOM ) BU3HAYAIOTHCS SIK €JIEMEHTH TI030BY, TO 6e3 cToponu (mo3nuBadya abo Bi/IOBizaya) M0308
icHyBaTH He MOXKe. Y 3B'513KY i3 I[IM apTyMEHTOBAHO, 110 Y BUMAJKY TPE/ SIBIEHHSI TO30BY /10 Cy0 €T, He
Ha/[i7IEHOTO IUBLIBHOIO MPOIeCyaIbHOIO IPaBO3/IaTHICTIO, TIPOIeCyalbHIH iHCTUTYT 3aMiHN HEHaJIesKHO-
TO BiZIIIOBi/[a4a He MOKe 3aCTOCOBYBaTHCS. BoiHOYAC KOHCTATOBAHO, 1110 SIKIO HA MOMEHT BiJIKPUTTSI IIPO-
BAJUKEHHS y CIIPaBi I0pHANYHA 0coba — BiAMOBiAay icHye, mpote ii G0 HeMPaBIJILHO BUSHAYEHO, TO M-
CTaBY JJIs1 BIIMOBH Y BiIKPUTTI IPOBA/KEHHS y cripasi BiacyTHi. [IponoHyeThest ependaunTu MexaHism
BU3HAYEHHS TIPABUJIBHOTO HAIMEHYBAHHSI I0PUAITYHOI 0COOM — BiIIMOBiaua MIJISIXOM BiJlHECEHHS 1[bOTO
10 3aBIaHb Cy/ly Ha CTaJlii MiATOTOBYOTO TPOBA/PKEHHSI.

KmouoBi cioBa: HeHaJieXXHWIT BiJMOBifay, IUBIJIbHA TIPOIECYalbHA MPABO3AATHICTD, IOPUANYHA
0c00a, (iist, MO30B, 3aKPUTTS MPOBAIKEHHS, IIUBIIbHA CTIPaBa, IUBITbHE CYTOYHHCTBO.
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