9/2021
CRIMINAL LAW

UDC 343.2/.7
DOI https://doi.org/10.32849,/2663-5313/2021.9.19

Stanislav Mozol,

Doctor of Law, Senior Researcher, Associate Professor at the Department of Criminology and Criminal
Execution Law, National Academy of Internal Affairs, 1, Solomianska square, Kyiv, Ukraine, postal code
03035, Stanislav_Mozol@ukr.net

ORCID: orcid.org/0000-0002-2226-7908

Hennadii Polishchuk,

PhD in Law, Associate Professor, Professor at the Department of Criminology and Criminal Execution
Law, National Academy of Internal Affairs, 1, Solomianska square, Kyiv, Ukraine, postal code 03035,
Hennadii_Polishchuk@ukr.net

ORCID: orcid.org/0000-0002-0829-2621

Anastasiia Ternavska,

PhD in Law, Chief Specialist at the Department for Activities of the Disciplinary Chambers of the
Office for Liability of Judges and Prosecutors of the Secretariat, High Council of Justice, 1, Solomianska
square, Kyiv, Ukraine, postal code 03035, Anastasiia_Ternavska@ukr.net

ORCID: orcid.org/0000-0003-2624-7645

Mozol, Stanislav, Polishchuk, Hennadii, Ternavska, Anastasiia (2021). Perspectives for the impo-
sition of individual types of punishment in Ukraine. Entrepreneurship, Economy and Law, 9, 130—135,
doi: https://doi.org/10.32849/2663-5313/2021.9.19

PERSPECTIVES FOR THE IMPOSITION
OF INDIVIDUAL TYPES
OF PUNISHMENT IN UKRAINE

Abstract. Purpose. The aim of the article is to characterize the main trends in the imposition
of punishment in Ukraine, its particular types, as well as a scientific analysis of the recent draft laws
in this field. Results. The relevance of the article is that one of the components of public policy
on combating crime is punishment, which is the most important means of influencing potential
offenders and persons who have already committed criminal offenses to deter them from committing
crimes (general prevention) or same commission of repeated crimes (special prevention). Thus,
the effectiveness of the policy on criminal penalties largely determines the effectiveness of the entire
system of combating crime in Ukraine and is one of the significant and complex problems of domestic
legal science and criminal policy of the state. The article studies the implementation of criminal
punishment and its individual types on the basis of official statistical data, which has an independent
significance for both legislative and law enforcement activities. It is proved that the criminal policy
of Ukraine is characterized by a steady trend of increasing use of alternatives to imprisonment and release
from punishment. The calculated statistical indicators show a situation when exemption from criminal
punishment with probation is applied in more cases than other types of criminal punishment. It is
emphasized that the fight against crime is a complex, systematic and multifaceted activity in the field
of social management and has its own goals, objectives, directions, object, subjects, means, principles,
the correct definition of which is the key to the effectiveness of this activity. It is found that around
the world, criminal policy increasingly advocates alternatives to isolating those responsible for criminal
offenses from society. Conclusions. It is concluded that the criminal policy of Ukraine is characterized
by a steady trend of increasing use of alternatives to imprisonment and release from punishment. As
illustrated by the above calculations, exemption from criminal punishment with probation is applied
in more cases than other types of criminal punishment. At the same time, the share of such persons is
gradually decreasing.

Key words: punishment, penalization, criminal record, criminal offense, crime, convicts, probation
supervision.
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1. Introduction

In view of new objective realities connected
with the implementation of the officially pro-
claimed course for integration into Europe in all
sectors of public life, the development of the legal
State in Ukraine and the reform of national
legislation on combating crime, the content
of this activity changes accordingly. The prob-
lem of effectiveness of such activity does not
lose its relevance, because in the current polit-
ical and socio-economic situation the counter-
action to crime becomes one of the important
and actual vectors of social stabilization.

One of the components of public policy on
combatingcrimeispunishment, whichisthemost
significant measures against potential offenders
and persons who have already committed crim-
inal offenses, with the aim of preventing them
from committing crimes (general prevention)
or from committing repeated crimes (special
prevention). Therefore, the effectiveness of pol-
icy on criminal punishment largely determines
the effectiveness of the entire system of counter-
ing crime in Ukraine and is one of the significant
and complex problems of domestic legal science
and criminal policy of the State.

In specific domestic and foreign literature,
the issues of effective imposition of criminal
punishment and its individual types are cov-
ered in the works by T.A. Bushuieva, I.M. Halp-
erin, PS. Dahel, A.P. Kozlov, A.I. Korobie-
iev, VIN. Kudriavtsevy, N.E Kuznietsova,
N.A. Lopashenko, A.A. Muzyka, V.V. Stashys,
Ye.L. Streltsov, PL. Fris, O.I Shynalskyi,
and others. However, despite the unconditional
importance of scientific study in this field, some
of the challenging issues of the subject are poorly
studied. Moreover, literature review fragmen-
tary reveals the problems of modern judicial
practice in Ukraine, in particular, the applica-
tion of certain types of punishment.

The aim of the article is to characterize
the main trends in the imposition of punishment
in Ukraine, its specific types, as well as a scien-
tific analysis of the recent draft laws in this field.

2. General principles of criminal punish-
ment

As it is known, the fight against crime is
a complex, systemic and multifaceted activity
in the field of social administration that has its
objectives, tasks, vectors, object, actors, means,
principles, proper, the proper definition of which
guarantees effectiveness of this activity.

Considering the objective of criminal pol-
icy of the State, it should be noted that it is
impossible to eradicate criminal offenses as
a kind of social practice, to eliminate their
determinants completely, as well as it is unre-
alistic and scientifically unjustified to over-
come crime. The only realistic tasks required in

the fight against crime are to retain the number
and spread of criminal offenses at a minimum
level acceptable to society; to reduce the dan-
ger of such encroachments; to prevent criminal
activity as a business, occupation; to restrict
the interrelation of criminality and other neg-
ative social phenomena (especially corruption
and shadow economy); to eliminate or reduce
socially negative consequences of crime.

The public danger of criminal offenses
and the offender is reflected in the sanctions
of criminal law through such measures as
the types and extent of punishment, that is, in
the quantitative terms of the criminalization
of such offenses, their penalization, which is
the process of determination of punishability
ofsocially dangerousacts, aswell as their practical
punishability, namely, the process of imposition
of a criminal punishment in the judicial practice
(Korobeev, 1987, p. 137). The similar definition
is formulated by P.S. Dagel and T.A. Bushuieva,
who argue that the penalty is statutory consol-
idation and practical implantation of the types
and amount of punishment imposed for crimes
(Dagel, Bushueva, 1981, p. 49).

Therefore, penalisation can be both legisla-
tive (determination of type and limits of punish-
ment by a criminal provision) and law-enforce-
ment (imposition of punishment in practice)
(Turlova, 2015, p. 121).

Attempts to assess the conformity of crim-
inal punishment with actual application of its
certain types (legal penalisation) as the concep-
tual task of combating crime should be based on
empirical method, in particular statistical anal-
ysis of law application practice (Polishchuk,
2021, p. 207).

Statistics of the State Judicial Adminis-
tration of Ukraine (Judicial power of Ukraine,
2021) (form of statistical report no. 6 "Report
on persons brought to criminal responsibility
and types of criminal punishment" (till 2018,
"Report on the number of persons convicted, jus-
tified, in whose respect cases are closed, a men-
tally incompetent person, in whose respect com-
pulsory measures of medical character and types
of criminal punishment are applied)) enable to
analyse the state of affairs and trends in criminal
punishment in Ukraine, in particular to study
the structure of criminal records and the prac-
tice of imposing certain types of punishment.

One of the steady trends in criminal policy
is the strengthening of humanitarian tenden-
cies in the application of criminal punishment,
which is evident in the stable decrease of abso-
lute and relative parameters of punishment in
the form of imprisonment. For example, while in
the Soviet times in 60-70-s, the share of impris-
onment in the structure of criminal records
was 53-66 % of convicted persons (Cherkasov,
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2004, p. 143), up to 2000 years it decreased
twice to 32%.

According to the diagram in Fig. 1, in 2010,
the indicator (number of persons sentenced to
imprisonment for a certain term and lifelong
imprisonment) decreased to 24,2 %, and in
2020, (Fig. 2) it was 19,1 %.

It should be considered as a positive trend
in criminal policy in Ukraine. The overwhelm-
ing majority of scientists, who have studied this
problem, argue that the application of severe pun-
ishment (in particular imprisonment) has prac-
tically no preventive effect. For example, stud-
ies of German criminologists (Ortmann, 1993)
enable Kh. Kuri and O. Ilchenko to argue that
“the results of criminological studies unanimously
reveal that severe criminal punishment has, if any,
a slight impact on crime level, and has a small pre-
ventive effect. Moreover, punishment in the form
of imprisonment has significant negative conse-
quences. Their application requires additional
intensive rehabilitation measures to motivate peo-
ple to change behaviour. A simple "serving one’s
term in prison" as punishment causes, as a rule,
only fixing of criminal behaviour, habits and atti-
tudes, due to the powerful influence of the prison
subculture" (Kury, Ilchenko, 2013).

3. Development of alternative types
of punishment

Therefore, criminal policy increasingly
advocates alternatives to isolating those guilty

of criminal offenses from society. The Draft Law
of Ukraine "On amendments to the Criminal
Code of Ukraine, the Criminal Procedure Code
of Ukraine with regard to the development
of the system of probation, increase of alterna-
tives to deprivation of liberty and an enabling
environment for reducing recidivism" (Draft
Law of Ukraine On amendments to the Crim-
inal Code of Ukraine, the Criminal Procedure
Code of Ukraine with regard to the development
of the system of probation, increase of alterna-
tives to deprivation of liberty and an enabling
environment for reducing recidivism, 2021)
reveals the legislative attempts to join this
global trend, because one of its proposals is
the introduction of a new kind of punishment,
that is, probation supervision, which provides
for the limited rights and freedoms of the defen-
dant, with a view to correct and prevent com-
mitting new offenses, without the isolation
of the convicted from the society.

In our opinion, we should pay attention
to controversial provisions of the Law, such
as: in connection with the proposed amend-
ments to the Criminal and Criminal Proce-
dure Codes of Ukraine, it is expedient to make
corresponding changes to the Law of Ukraine
"On Probation”; Article 59! of the Draft Law
“On Probation Supervision” does not specify
which categories of convicted persons should
be subject to probation supervision (the grav-
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Figure 1. Structure of criminal records in Ukraine as of 2010
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Figure 2. Structure of criminal records in Ukraine as of 2020

ity of the crime, recidivism, convictions, form
of guilt, etc.), that is, it is necessary to con-
sider both the degree of danger of the offense
and the social danger of the offender (in the case
of grave and exceptionally grave crimes, such
punishment is out of the question, as in this
case it cannot ensure the balance between pub-
lic security and fair punishment for the crime
committed); it is not quite clear whether
the law-makers are logical to remove from
the list of criminal punishments the restriction
of liberty, which has been applied for a long time
to a sufficiently large category of convicted per-
sons (in 2020, these are 1116 convicted persons
(1,7% of the totality) and which, with proper
organization of its execution is a rather effective
type of punishment, with which the proposed
probation supervision could co-exist, because
they absolutely do not interfere with each other
(so why the law-makers have provided for such
types of punishment, which in practice are not
applied in general or cases of such punishment
are rare: corrective work, detention in a disci-
plinary battalion, service restriction for ser-
vicemen, deprivation of the right to take cer-
tain positions or to engage in certain activities

(as the main punishment)); the proposal to limit
the use of punishment in the form of arrest by
a category of military personnel is also insuffi-
ciently grounded.

4. Conclusions

The authors’ study of modern judicial prac-
tice in Ukraine shows that Ukrainian crimi-
nal policy is characterized by a steady trend
towards increasing application of alternative
to deprivation of liberty types of punishment
and exemption from punishment. The above cal-
culations proves that exemption from criminal
punishment with probation is applied in more
cases than other types of criminal punishment.
At the same time, the share of such persons is
gradually decreasing. For example, the share
of the persons who have been released on proba-
tion in the totality of the convicted persons was
47.9 % in 2010, and 38.2 % in 2020.

Therefore, the comparative analysis of actual
penalisation in Ukraine for 2010-2020 years
in the context of quantitative evaluation
and prospects of imposition of certain types
of punishment permits assuming that the pro-
cess of improving the system of punishment
and its further humanization will not be limited.
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AEARI TATAHHS IOJ0 HEPCIIEKTUB 3ACTOCYBAHHSA
OKRPEMUX BHUIB IIOKAPAHHA B YKPAIHI

Anoranis. Memoto cTaTTi € HAAHHST XapAKTEPUCTUKU OCHOBHMX TEHJEHIN 3aCTOCYBAHHS TIOKa-
paHHA B YKpaiHi, OKPeMUX HOTr0 BU/IB, a TAKOK HAYKOBHII aHa/Ii3 OCTAaHHIX 3aKOHOIPOEKTIB Y 11ii cdepi.
Pesynvmamu. AKTyasibHICTb CTATTI IOJISITAE B TOMY, IO OJIHUM 31 CKJIATHUKIB JIeP:KaBHOI MO THKU Y che-
pi MPOTHIT 37IOYMHHOCTI € iHCTUTYT MMOKapaHHsI, IO € HAHOLIBIIT BArOMIM 3aCO00M BILUIMBY Ha TTOTEHITi-
HUX [IPABOMOPYIITHUKIB Ta 0¢i, sIKi BXKe BYUMHUIN KPUMIHATBHI PABOTIOPYHICHHSI, 3 METOIO Y TPUMAHHS iX
Bi/l BUMHEHHSI 3JI0YNHIB (3arajibHa PeBeHIlist) a00 K YUUHEHHs IIOBTOPHUX 3JI0YUHIB (CIeliaibHa mpe-
Bentist). OTxe, Mi€BiCTh TOMITUKN Y cepi KPUMIHATBHUX MMOKAPAHb 3HAYHOIO MipOI0 3YMOBIIOE edek-
TUBHICTP yCi€l CUCTeMU TIPOTH/Iii 3I0YMHHOCTI B YKpaiHi Ta € OIHIEI0 31 3HAYYIINX 1 CKIATHUX Hp06JIeM
BITYM3HSIHOI IIPABOBOI HAYKYU Ta KPUMiHAJIBHOI IIOJIITUKY JIePsKaBU. ¥ CTATTi HA OCHOBI OMIIiHUX CTATHC-
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TUYHUX BiJIOMOCTEH JOCTiIPKEHO Peastisalliio KpUMiHAIBHOTO MOKAPAHHS Ta HOTO OKPEMUX BUJIIB, 1[0 MA€E
caMoCTiliHe 3HAUEHHS SIK JI/Is1 3aKOHOTBOPYOI, TaK 1 /71T TPaB0O3aCcTOCOBHOI AisinbHOCTI. [loBeneHo, Mo kpu-
MiHaJIbHA MOJITHKA YKpaiHU XapaKTepU3y€eThCsl CTIHKOI0 TeHIEHIIEIO 0 ie/lalli IUPIIOTo 3aCTOCYBaHHS
aJIETePHATUBHUX TT030aBJIEHHIO BOJIi BUAIB MOKapaHb i 3BIIbHEHHS Bijl OKapaHHst. Po3paxoBaHi craTmc-
THYHI TIOKa3HWKH 3aCBIAYYIOTh CHUTYAII0, KOJW 3BIJIbHEHHS Bifi KPUMiIHATBHOTO TTOKAPAHHS 3 BHUIPO-
GyBaHHSM 3aCTOCOBYEThCS B OLIBININ KiJIBKOCTI BUIAAKIB, HIK iHIM BUAM KPUMIHAIBHOTO MOKAPAHHSI.
Harosonreno Ha ToMy, 1110 IIPOTU/LIsI 3I0YUHHOCTI € CKJIAIHOI0, CHCTEMHOIO Ta 6AraToacreKTHOIO [Iisijib-
HicTIO y ehepi comiabHOTO yIPABJIiHHsI, BOHA MA€ CBOI I1iJIi, 3aBIaHHs, HAPSIMHU, 06’€KT 1 cy6’€KTiB, 3ac0-
6U Ta MPUHIUIIY, IPABUJIbHE BU3HAUYEHHS SIKUX € 3aII0PYKOK0 eeKTUBHOCTI 1€l AisbHOCTI. 3's1COBaHO,
1[0 B YChOMY CBiTi KpMMiHa/IbHA TIOJITHKA e/l Giblie CXUISEThCS Ha KOPUCTh albTePHATUB i30JIsI1i1
BiJl cycnijibeTBa 0Ci6, BAHHUX y BYMHEHHI KPUMiHAJIbHUX NpaBonopyuieHb. Bucnoeku. Koxcrarosano,
110 KpUMiHAIbHA MOJITUKA YKPAiHU XapaKTePU3YEThCS CTIMKOI0 TEHAEHITIEIO /10 Ie/lafli MUPIIOTO 3aCTO-
CyBaHHsI aJkTePHATUBHUX MO30aBJIEHHIO BOJI BHIB IIOKAPAHb Ta 3BLIbHEHHs Bijl MoKapaHHs. SIK imo-
CTPYIOTH HABE/ICH] PO3PAXyHKH, 3BITbHEHHS Bijl KPUMIHAIBHOTO MOKAPAHHST 3 BUIIPOOYBAHHSIM 3aCTOCO-
BYETbCS B OB KilIbKOCTI BUMAJKIB, HIX iHIIT BUM KPUMIHAJILHOTO OKapauHs. BojHouac xapakrepHe
TAKOJK TTOCTYIIOBE 3MEHIIEHHST YACTKH TAKUX 0Ci0.
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