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SANCTION AS A LEGAL CONSTRUCTION
IN CIVIL LAW

Abstract. The purpose of the article is to determine the essence of a sanction in the mechanism
of legal regulation of civil relations.

Researchmethods. The work is based on general scientific and special methods of scientific knowledge.

Results. The author has studied sanctions as a legal construction in relation to legal means, which
is a legal means and an instrument for the legal regulation of a certain action of the subject aimed at its
active use in order to achieve the appropriate goal. It has been analyzed the legal process under which
sanctions act as the main working elements of law, the mechanism of legal regulation, legal regimes
and lead to juridical consequences and concrete results. The author states that the sanction category in
jurisprudence is one of the most ambiguous: a) a sanction means a specific part of the legal norm, which
provides for regulations on consequences, which occur in the case of non-compliance with the rule set
out in the dispositive part of norms; b) a sanction means an act of a competent state body, which allows
(approves, “authorizes”) committing a particular action by a person; ¢) a sanction means those negative
property effects which occur if a person commits illegal acts; d) a sanction is considered as one of the types
of negative property effects imposed on the defaulting debtor in the case of non-performance or improper
performance of his incurred obligation.

Conclusions. Sanctions in civil law are negative consequences established by law or contract,
which are applied in the case of non-fulfillment (improper fulfillment) of a civil obligation, violation
of prohibitions, restrictions, and other circumstances outlined in the law. The state ascertains sanctions
through the use of coercion. Sanctions are elements of the mechanism of legal regulation of civil relations.
Sanctions have negative effects for a person who has not fulfilled a civil obligation established by law or
contract. Sanctions in civil law are designed to protect civil rights and interests. Sanctions are a legal
construction in civil law.

Key words: elements of mechanism of legal regulation of civil relations, protection of civil rights, legal
remedy, civil liability.

1. Introduction

The study of civil sanction is relevant to law
enforcement in terms of civil liability because
under para. 22, p. 1 of art. 92 of the Constitution
of Ukraine dated June 28, 1996 (Konstytutsiia
Ukrainy, 1996), fundamentals of civil liability
shall be determined exclusively by the laws
of Ukraine. At the same time, it is important
to single out sanctions that are not means
of civil liability and determine essential features
of sanctions in civil law; it allows distinguishing
them from other legal categories that is criti-
cal to law enforcement when settling the issue
of a concurrent application of several related
legal constructions to legal relations. Maintain-
ing an effective legal mechanism of the legal reg-
ulation of civil relations is impossible without
imposing sanctions. The current civil legislation

© O. Hryshchenko, 2021

of Ukraine lacks a legal definition for the con-
cept of “sanction”. The Civil Code of Ukraine
(further — the CC of Ukraine) uses the concept
of “sanction” once in p. 1 of art. 354: “Depriva-
tion of the ownership right to property (confis-
cation) may be applied to a person by the court
decision as a sanction for committing a crime in
the cases specified by the law”. Thus, the study
of the essence of sanctions in civil law through
characterizing them as a legal remedy is of sci-
entific interest.

Analysis of research and publications.
The concept of sanctions has always captured
the attention of law theorists. Profound stud-
ies of sanctions have been conducted by such
legal scholars as V. Oriekhov (Oriekhov, 2008)
et al. A domestic scientist N. Navalnieva char-
acterized sanctions as legal remedies ensuring

5
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the functioning of the mechanism of legal reg-
ulation of civil relations (Navalnieva, 2019a;
Navalnieva, 2019b).

Modern researchers mainly analyze civil
sanctions in the context of civil liability by
considering civil liability as a type of sanctions
in civil law or determining the essence of civil
liability and the essence of sanctions, e. g,
I. Kanzafarova (Kanzafarova, 2007, pp. 89-92),
0. Kot (Kot, 2017, pp. 236-237), 1. Romash-
chenko (Romashchenko, 2016, pp. 40-43).

Previously unsettled issue. The study
of civil sanctions in terms of civil liability is
crucial to law enforcement because under
para. 22, p. 1 of art. 92 of the Constitution
of Ukraine dated June 28, 1996 (Konstytutsiia
Ukrainy, 1996), fundamentals of civil liability
shall be determined exclusively by the laws
of Ukraine.

The purpose of the research is to deter-
mine the essence of sanctions in the mechanism
of legal regulation of civil relations.

2. Determining the legal nature of sanc-
tions

The “Modern legal encyclopedia” defines
asanction (from Latin “sanctio” — an irrevocable
decision) as follows: 1) a component of the legal
norm which, in the case of non-fulfillment,
administers measures of state influence, mainly
in the form of coercion; 2) statutory procedure
for the obligatory approval by a prosecutor (the
court) of decisions about taking coercion meas-
ures in cases set by the law (Navalnieva, 2019b,
p. 40; Zaichuk, 2010, p. 298).

Domestic  researchers N. Kuznetsova
and N. Navalnieva prove that the mechanism
of legal regulation conveys the active part
of brining law in line with social relations.
Under specific conditions (juridical facts),
the legal rule containing an abstract universally
binding rule of conduct works with physical
acts (omissions of subjects) and thus creates
a new form — legal relations within which sub-
jective rights and obligations of the subjects are
realized (Kuznetsova, 2011, p. 47; Navalnieva,
2019b, p. 41).

Ukrainian scholars S. Pohribnyi and O. Kot
have noted: “Justified the need to restore the sta-
tus of the Civil Code of Ukraine as a root act for
all social relations of private law nature. In order
to implement the idea of having the Civil Code
of Ukraine as a root act of private law, attention
is paid to the necessity to reexamine the mech-
anism of ensuring the status of the Civil Code
of Ukraine as the basic act of Ukrainian civil
laws. Moreover, the mechanism grounded in
part 2 of article 4 of the Civil Code of Ukraine
has appeared to be ineffective. At the same time,
the Civil Code of Ukraine has been amended
by any laws without regard to the specifics

6

of the mechanism of civil regulation of such
relations” (Pohribnyi, Kot, 2021, p. 106).

The author establishes that under p. 1
of art. 216 of the CC of Ukraine, an invalid
transaction does not entail legal consequences,
except for those related to its invalidity. In
case of invalidity of a transaction, each party
shall be obliged to return in kind to the other
party everything it has acquired in pursuance
of the transaction, or, if such return is impos-
sible, including in cases where the acquisi-
tion consists in the use of property, work per-
formed, or services provided, to reimburse
the value of the acquired at the prices existing
at the moment of reimbursement (Tsyvilnyi
kodeks Ukrainy, 2003).

3. Application of a sanction to a subject
of civil law

It is worthwhile mentioning that sanctions
areimposed on aspecific person —asubject of civil
legal relations. The consolidation of a sanction
in a legal norm at the very stage of regulating
civil relations contributes to harmonizing civil
relations, identifying those negative conse-
quences to which a person will be subjected if
he/she violates a subjective civil obligation.
For example, p. 4 of art. 376 of the Civil Code
of Ukraine states that if the land parcel owner
(user) objects against recognition of the prop-
erty right in the real estate for a person that has
fulfilled or is fulfilling unauthorized construc-
tion of this real estate on his/her land parcel
or if this violates the rights of other persons,
the real estate shall be subject to demolition by
the person that has fulfilled (is fulfilling) unau-
thorized construction or at its own cost (Tsyvil-
nyi kodeks Ukrainy, 2003).

A domestic scientist O. Dzera notes that
p. 3 of art. 228 of the CC of Ukraine provides
for different legal consequences of an inva-
lid transaction. Its content shows that in case
of the violation of requirements for the transac-
tion’s compliance with the interests of the state
and society, it can be held invalid. Therefore,
this norm does not obligate the court to hold
that kind of a transaction invalid that gives
grounds to attribute it to the category of dis-
puted transactions. If this is not the case, gen-
eral legal consequences in the form of a bilateral
or unilateral restitution envisaged in art. 216
of the CC of Ukraine must be applied (Dzera,
2011; Navalnieva, 2019a; Tsyvilnyi kodeks
Ukrainy, 2003).

Let’s consider sanctions in the civil law
of Ukraine. The author covers civil sanctions
more thoroughly. The modern explanatory dic-
tionary contains the following interpretations
of the word “to sanction” to find something
legal, to approve something; (from Latin sanction
(sanctionis) — an inviolable law); approval; adop-
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tion by the supreme authority; influence meas-
ures, punishment in case of breach of the law;
influence measures imposed by a bank to vio-
lators of financial, cash, calculation, and credit
discipline (Dubichynskyi, 2014, p. 641). The
“Modern legal encyclopedia” defines a sanction
as 1) a component of the legal norm which, in
case of nonfulfillment, administers measures
of state influence, mainly in the form of coer-
cion; 2) statutory procedure for the obligatory
approval by a prosecutor (the court) of decisions
about taking coercion measures in cases set by
the law (Zaichuk, 2010, p. 298).

The author shares the opinions of domestic
civil law scholars that the sanction category
in jurisprudence is one of the most polysemic.
Firstly, a sanction is interpreted as a defined
part of the legal norm, which entails regula-
tions related to consequences which must occur
in case of breach of a rule set out in the norm’s
dispositive part. Secondly, a sanction is inter-
preted as an act of the competent state body
which permits (approves, “sanctions”) a person
to commit a particular action. Thirdly, a sanc-
tion is interpreted as those negative property
consequences that occur in the case of a person’s
illegal actions. Fourthly, a sanction is inter-
preted as one of the types of negative property
consequences imposed on a defaulting debtor in
case of his/her nonfulfillment or improper ful-
fillment of the obligation incurred (Navalnieva,
2019b, p. 41).

The article needs to analyze the prop-
erty nature of sanctions in civil law because
most sanctions are characterized by such
nature. Therefore, according to p. 2 of Art. 625
of the CC of Ukraine “a debtor that delayed to
fulfill the monetary obligation shall pay the debt
amount given the established rate of inflation
for the whole term of delay plus three per cent
of annual interest of the delayed sum, unless
another interest is established by the agreement
or the law” (Tsyvilnyi kodeks Ukrainy, 2003).

Sanctions may entail both negative prop-
erty consequences and negative personal
non-property or organizational consequences.
Thus, “if the personal non-property right
of a natural person is violated in a newspaper,
a book, a film, a TV or radio program, etc. which
is going to be released, the court may forbid to
release the relative information (p. 1 of art. 278
of the CC of Ukraine). According to para. 2, p. 1
of Art. 110 of the CC of Ukraine, “a legal entity
shall be liquidated by the decision of the court
on the recognition of the legal entity state reg-
istration ineffective due to violations made
in the course of its creation, which cannot be
removed, as well as in other cases provided by
the constituent documents” (Tsyvilnyi kodeks
Ukrainy, 2003).

Foreign legal scientific literature provides
five definitions of the term “sanction”. A sanc-
tion is considered as a part of the legal norm,
which has a reference to measures of state coer-
cion (influence) related to a violator. A sanc-
tion is a state measure applied to a violator
of the established norms and rules, forms,
and measures of liability specified in legal
norms, which have a punitive nature. A sanction
is a permit, approval of something by the com-
petent authority. A sanction is a coercive meas-
ure designed to ensure imposition and fulfill-
ment of responsibility for an offense. A sanction
is an encouragement (Navalnieva, 2019b, p. 42).

Some scholars regard sanctions as “a coer-
cive measure intended to achieve the objective
and exercise responsibility for an offense coin-
cides with its interpretation as a state measure
applied to the violator of established norms
and rules”. As for encouraging sanctions, it is
worth mentioning that their existence is con-
troversial in scientific law literature (Naval-
nieva, 2019b, p. 42).

In terms of characteristics of sanctions as
a legal construction in correlation with legal
remedies, it is essential to consider a sanction
as a legal construction in correlation with legal
remedies through which the legislator ensures
the effectiveness of the mechanism of legal reg-
ulation of civil relations. A Ukrainian scientist
of private law M. Sibilov defines “a legal rem-
edy as a complex legal phenomenon, which is
based on law and embodies its regulatory effect
and, at the same time, is a relevant instrument
of legal regulation and a subject’s particular
action focused on its active use to achieve a spe-
cific goal (interest)” (Sibilov, 2014, p. 404).

The author analyzes legal remedies which
are characterized by M. Sibilov, who determines
seven levels. The first level comprises legal rem-
edies which stipulate a legal status of persons
immanent in private law (a legal entity of pri-
vate law, private-law legal personality of per-
sons). The second level comprises legal remedies
which ensure the body of objects of private law.
The third level comprises legal remedies which
ensure the emergence and functioning of private
legal relations (juridical facts of private law,
transactions, subjective rights, and obligations).
The fourth level comprises legal remedies which
ensure the statics of property relations. The fifth
level comprises legal remedies which ensure
the creation of objects of human creative (intel-
lectual) activity. The sixth level comprises legal
remedies which ensure the dynamics of prop-
erty relations. The seventh level comprises legal
remedies which ensure the protection of rights
in the field of private law (Sibilov, 2014, p. 408).
The article’s author holds that the same levels
should be applied in civil law.
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Civil sanctions may be attributed to legal
remedies which ensure the protection of civil
rights and interests. Thus, p. 7 of art. 376
of the CC of Ukraine envisages that “in case
of essential deviation from the project, which
contradicts the public interests or violates
the rights of other persons, or essentially
violates construction norms and regula-
tions, the court, upon the plaint of a relevant
state body or a local government, may oblige
the person who has fulfilled or is fulfilling con-
struction to undertake necessary reconstruc-
tion. If such reconstruction is impossible or
the person who has fulfilled or is fulfilling this
construction refuses to conduct reconstruc-
tion, this real estate, upon the court decision,
shall be subject to demolition at the expense
of the person who has fulfilled or is fulfilling
construction. The person who has fulfilled or
is fulfilling unauthorized construction shall
be liable to reimburse expenses related to
bringing the land parcel to the previous con-
dition. Summing up the above, it is essential
to mark that the application of such sanctions
as the demolition of an object of unauthorized
construction and reimbursement of expenses
related to bringing the land parcel to the pre-
vious condition focuses, first of all, on the pro-
tection of public interests and private interests
of owners of land parcels” (Tsyvilnyi kodeks
Ukrainy, 2003).

Thus, following parts 2-4 of art. 352
of the CC of Ukraine “if the owner of the his-
torical and cultural monument does not take
measures for its preservation, particularly due
to impossibility to create the necessary condi-
tions for this, the court may decide on its buy-
out on a claim of the state body for protection
of the historical and cultural monuments. In
case of the urgent need to create conditions for
the monument of history and culture preserva-
tion, an action for its buyout may be filed with-
out the warning. The bought-out monument
of history and culture shall become the prop-
erty of the state. In this case, it is occurred pro-
tected civil legal relations aimed at securing
a monument of history and culture through
civil remedies, in particular, by applying such
a civil sanction as the buyout of the monu-
ment of history and culture” (Tsyvilnyi kodeks
Ukrainy, 2003).

As a domestic scholar N. Navalnieva has
proved, “a polysemic concept of a sanction
belongs to any negative consequences prescribed
by the legal norm, e. g., prevention measures,
precautions, protection measures or responsi-
bilities” (Navalnieva, 2019b, p. 43). A domestic
scientist I. Romashchenko rightly notes that

“despite a broad interpretation of negative con-
sequences, not all protection methods result in
negative consequences, and not all protection
methods result in an unfavorable outcome for
offenders”. For example, due to the recognition
of the right, an offender may not be subjected
to negative consequences. In case of contesting
the person’s ownership, his right is protected
by its recognition; however, it does not affect
the person who does not recognize the right.
In this context, one can assert that not all ways
of the protection of civil rights are sanctions
(Romashchenko, 2016, p. 42—43). In fact, not all
ways of the protection of civil rights and inter-
ests are civil sanctions.

N. Navalnieva has analyzed the features
of legal remedies, which can assist in identifying
the features of civil sanctions as legal remedies
in the mechanism of legal regulation of civil
relations. In N. Navalnieva’s opinion, legal rem-
edies have the following features:

1) they express all general resumptive legal
ways of securing the interests of a legal sub-
ject, accomplishing desired objectives (the way
a social value of the constructs and law in gen-
eral is manifested);

2) they reflect informative-energy qualities
and resources of law that gives them special
legal effect focused on eliminating obstacles to
meeting interests of the participants in legal
relations;

3) they act as the basic working parts (ele-
ments) of the effect of law, the mechanism
of legal regulation, legal regimes (i. e., a func-
tional part of law);

4) they lead to legal effects, specific results
which have a particular degree of the effective-
ness of legal regulation;

5) they are guaranteed by the state (Naval-
nieva, 2019b, p. 44).

4. Conclusions

Sanctions in civil law are negative conse-
quences established by law or contract, which
are applied in the case of non-fulfillment
(improper fulfillment) of a civil obligation, vio-
lation of prohibitions, restrictions, and other
circumstances outlined in the law. The state
ascertains sanctions through the use of coer-
cion. Sanctions are elements of the mechanism
of legal regulation of civil relations. Sanctions
have negative effects for a person who has not
fulfilled a civil obligation established by law or
contract. Civil sanctions are designed to protect
civil rights and interests. Sanctions are a legal
construction in civil law.

Prospects for further research involve stud-
ying the ways of exercising and protecting sub-
jective civil rights.
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CAHKIIA K ITPABOBA KOHCTPYKIIA B IUBIJIbHOMY ITPABI

Anorauis. Memoro cmammi € BU3HaueHHsI CyTHOCTI CaHKI[] B MeXaHi3Mi MPAaBOBOTO PETyJIIOBAHHS
IIUBIJIBHUX BITHOCHH.

Memoou docaidxncenns. Pob0Ty BUKOHAHO HA TIi/ICTaB] 3ara/lbHOHAYKOBUX Ta CIEIialbHIX METO/IIB
HayKOBOTO ITi3HAHHS.

Pe3ynvmamu. [locnikeHo caHKii SK MPaBOBY KOHCTPYKILIO Y CITiBBiHOIIEHHI 3 TIPABOBIMH 3aC0-
Gamu, 10 € IHCTPYMEHTOM TTPABOBOTO PETyJTIOBAHHS MEBHOIO €0 Cy0'€KTa, CIPSIMOBAHOIO HA aKTHBHE
A0TO BUKOPUCTAHHS 3 METOIO JI0CATHEHHA BiinoBiaHoi 1ii. [IpoananizoBano npaBoBuii mpoiiec, y SKoMy
CaHKIIii € OCHOBHUMH TIPAITIOIOYNMHU eJIeMEHTaMU /il TpaBa, MeXaHi3My IIPAaBOBOTO PETYJIOBAHHS, IPaBO-
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BUX PEKMMIB Ta TIPUBOJATD /10 IOPUANYHUX HACJI/IKIB, KOHKPETHUX pe3yJibrariB. KoHcTaToBaHo, 1110 Kate-
TOPist «CaHKIIii» y IPABO3HABCTBI € OJHIEI0 3 HAHOITBIIT ATATO3HAYHIX, i/l HEIO PO3YMIETHCS: 2) BU3HAYE-
Ha YacTKHA IIPABOBOI HOPMH, Y sAKiil ependaveHi IPUIUCH CTOCOBHO HACIIKIB, [0 MAKOTh HACTATH B pasi
He[0TPUMAHHSI [TPABIJIA, BUKJIAIEHOTO B AUCIIO3UTHBHIT YaCTHHI HOPM; 6) aKT KOMIIETEHTHOTO Ha T€ [Iep-
JKaBHOTO OPTraHy, IKUM JIO3BOJISIETHCS (CXBATIOETCSI, «CAHKIIIOHYEThCSI» ) MOXKJIMBICTh BUNHEHHS TIEBHOIO
0c006010 BiZIOMOI Jii; B) Ti HeraTMBHI MaiiHOBI HAC/IKY, SIKi HACTAIOTH Y Pasi BUMHEHHS 0COOOK0 IPOTHU-
TIPABHUX /Iilf; T') O/IUH i3 Pi3HOBUJIIB HETATUBHIX MAHOBUX HACJI/IKiB, 1[0 MOKJIAIAI0THCS HA HECTIPABHOTO
GOPIKHUKA B Pasi HEBUKOHAHHS YU HEHAJIEKHOTO BUKOHAHHS IPUMHATOrO HUM Ha cebe 30008 sI3aHHSI.

Bucnoexu. Canxiiil B IUBIJILHOMY TIPaBi — 1ie IEBHI HETATHBHI HACJIIKY, BCTAHOBJIEH] 3aKOHOM 260
JIOTOBOPOM, $IKi 3aCTOCOBYIOTHCS B Pa3i HEBUKOHAHHS (HEHAJIEKHOIO BUKOHAHHA ) IIMBIJIBHO-TIPABOBO-
10 000B’SI3KY, IOPYIIEHHS 3a00POH, 0OMEKEHb Ta B IHIIMX BUIKaX, BCTAHOBJAEeHUX 3akoHOM. CaHKIIii
3a0€31eUyI0ThCsI IE€PKABOIO MIJIIXOM 3aCTOCYBaHHs rpumycy. CaHKIlil € eleMeHTaMu MeXaHi3My T1pa-
BOBOTO peryJioBaHHs IUBIAbHUX BiftHocHH. CaHKIii IPU3BOAATD /IO HETATUBHUX HACJIJIKIB 1A 0CO-
6u, sika He BUKOHaJ/IA IIMBLIbHUN 060B'130K, BCTAHOBJIEHUH 3aKOHOM 4 10r0BOpoM. CaHKIIiT B 1[UBijIb-
HOMY TIPaBi CIPSMOBAHI HAa 3aXMUCT IUBIIbHUX 11PaB Ta iHTepeciB. CaHKIIii € IPaBOBOI0 KOHCTPYKIIEO
B I[MBiIbHOMY TIPaBi.

Kmouogi ciioBa: ejieMeHTH MeXaHi3My TPABOBOTO PETyJIIOBaHHS IIUBIIbHUX BiTHOCHH, 3aXHCT I[BiJIb-
HUX 1IPaB, IPABOBUIL 3aci0, IUBILILHO-IIPABOBA Bi/IIIOBIIAIbHICTb.
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CRITICAL ANALYSIS OF THE NORMATIVE RULE
ON THE INTERRUPTION OF THE STATUTE

OF LIMITATIONS WHEN FILING A LAWSUIT:
TERMINATION OF THE STATUTE OF LIMITATIONS

Abstract. This work is devoted to the study of the current scientific issue of the interruption
of the statute of limitations with the filing of a civil lawsuit. Therefore, the purpose of the research is to
clarify the real nature of the claim and its impact on the possibility of further re-appeal to the court.

Research methods. When conducting legal analysis of the relevant issue, such general and special
scientific methods of cognition as dialectical, formal-legal, historical-legal, analysis and synthesis
and comparative-legal were involved.

Results. The author argues that the concept of interrupting the statute of limitations and initiating
a new course of any lawsuit is downright outdated and inconsistent with the real nature of the statute
of limitations. After all, with the proper filing of a lawsuit, the right to sue, which is enshrined in the claim, is
realized by going to court. Under Ukrainian and international law, the right to protection can be exercised
only once. A properly filed lawsuit must be considered, and a decision must be made on it. The current
legislation does not contain such legal constructions that would allow to talk about the re-protection
of the same right after the process. Nor can the position that a new course should begin when the violation
continues after the interruption cannot be supported. The fact is that from each violation may arise only
one right to sue, the content of which is a substantive claim. Since it has already been implemented, no
other claim can arise, so there will be no new statute of limitations.

Conclusions. Therefore, it can be concluded that re-filing the same claim is essentially impossible.
What is the term with the lawsuit interrupted? The filing of a lawsuit interrupts the statute of limitations
for some of the claims for which the right to sue has not been exercised. However, such a legislative
construction should be interpreted only narrowly: it is not a part of the same claim not covered by
the claim, and not any claims of the creditor. And as a general rule, filing a lawsuit within the statute
of limitations leads to early termination of the right to sue due to its exhaustion.

Key words: interruption of the statute of limitations, repayment of the right to sue, termination
of the term.

1. Introduction

The statute of limitations begins from
the time when the holder is aware of the vio-
lation of his right. There can be only one lim-
itation period for the same overdue obliga-
tion. This course ends after the expiration
of the established term. However, in some
cases the period from the beginning to the end
may be longer than indicated in Articles 257
and 258 of the Civil Code of Ukraine. As a gen-
eral rule, any term, including statute of limita-
tions, expires continuously. However, during
the statute of limitations, which has already
begun, circumstances may arise that affect its

© P. Guyvan, 2021

course. This is a possibility established by law
in the presence of certain circumstances of sus-
pension and interruption of the statute of lim-
itations (Articles 263, 264 of the Civil Code
of Ukraine). It should be borne in mind that
the terms “suspension”, “interruption”, norma-
tively related to the statute of limitations, do
not mean interruption or suspension of time as
a form of existence of matter. It is only a ques-
tion of the possibility of crediting certain peri-
ods of time to the statute of limitations. There-
fore, these legal categories are nothing more
than special ways of calculating the duration
of the substantive right to sue. It can be seen

11
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that the legislative introduction of mechanisms
to suspend and interrupt the statute of limita-
tions is a compensatory structure aimed at pro-
tecting the interests of the creditor, built to
balance the obvious, at first glance, the focus
of the ancient institution to protect the debtor.

2. The uncertainty of the legal definition
of “interruption of the statute of limitations”

If the issues concerning the suspension
of the statute of limitations are not problem-
atic at all, the normative provision of its inter-
ruption is quite debatable. The law defines
an exclusive list of circumstances that entail
the interruption of the statute of limitations.
They are listed in Article 264 of the Civil
Code of Ukraine (further — CCU): these
are the actions of a person that testify to
the recognition of his duty and the proper filing
of a lawsuit. There is a long-standing contro-
versy in science about the meaning, legal con-
tent and consequences of the impact of these
circumstances on the adjustment of the proce-
dure for calculating the statute of limitations
by interrupting it. However, this applies both
to factors related to the recognition of debt (to
a lesser extent and exclusively to the manifes-
tations of outward signs of such recognition),
and related to the filing of a lawsuit (the main
controversy here).

However, the real controversy arises
when doctrinal analysis comes to the rule
of Part 2 of Art. 264 of the CCU, which indi-
cates the interruption of the statute of limita-
tions in the event of a lawsuit. Let’s start with
the fact that in the literal sense of this rule, any
lawsuit, even made improperly or unreason-
ably interrupts the statute of limitations. In
fact, this is certainly not the case. Civil science
has long determined that a statute of limita-
tions is interrupted only if the claim is prop-
erly filed (Novitskiy, 1954, pp. 191-192; Push-
kar, 1982, p. 211). Such an act refers only to
those claims that were subsequently accepted
for consideration by law enforcement agencies.
This is about the way the commented provi-
sion of the law is interpreted in scientific works
and commentaries (Sergeev, 2001, pp. 53—-54),
but this rule does not directly follow from
the normative act, which is a shortcoming
of the latter, which needs to be corrected.
Moreover, the provision on the interruption
of the statute of limitations by a properly filed
lawsuit was contained in the main civil docu-
ment of 1963 (Part 1 of Article 79 of the Civil
Code of the Ukrainian SSR).

However, this is not the key challenge
of the area under. The fact that our civilization
and law enforcement practice lack understand-
ing of the juridical content of this legal super-
structure is of greater concern. This leads to
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differences in the legal nature of the commented
rule and, most sadly, common and unjustified
errors in its practical application. In the civil law
literature, most lawyers state quite succinctly:
the statute of limitations is interrupted by filing
a lawsuit against the debtor, without analyzing
the legal purpose of the new course starting
from the moment of interruption, and its other
consequences (Samoylenko, 2003, pp. 10—11).
As a result, the literature has widely spread
obviously incorrect expressions: “When a law-
suit is filed, a new statute of limitations begins
under the same requirements for the same
debtor” (Kharitonov, 1999, p. 157). Sometimes
we even can find a statement that this new term
continues regardless of the resolution of the liti-
gation on the merits, i. e., when the decision will
be made (Sviatohor, 2002, p. 8).

In practical application, the abstractness
of the constructed syllogism and its ineffective-
ness have repeatedly manifested itself. How-
ever, despite the illogical nature of the new
statute of limitations after filing a lawsuit,
some researchers still try to justify it with
reference to the provisions of procedural law
on the suspension of the process. There is, in
particular, the view that filing a lawsuit leads
to a break in the statute of limitations (in fact,
its suspension) until the end of the proceed-
ings (Pushkar, 1982, p. 212). According to
another approach, a person needs to be given
a new statute of limitations to protect his or
her violated right, let us say in commercial liti-
gation, if the proceedings are terminated with-
out considering the merits by leaving the claim
unconsidered, given that the case is not subject
to civil litigation (Horovets, 2005, p. 108). In
this context, we should also mention the the-
sis of O.S. Tofte and his followers: after the end
of the process, a new course of limitation begins
(Toffe, 1967, pp. 338-339; Sviatohor, 2002, p. §;
Pushkar, 1982, p. 212).

If we accept these positions, we will cer-
tainly reach to the absurd conclusion: the trial
also takes place within the statute of limita-
tions. At least a certain part of the trial, because
in the case of lengthy proceedings, suspension
of proceedings and several revisions of court
decisions, it may turn out that the final court
decision, which should protect civil law, will take
place outside the new statute of limitations. As
you know, the statute of limitations is a period
for filing a claim, not the term of judicial pro-
tection - the forced implementation of the right
of the individual. Threfore, a completely legiti-
mate question arises: why do we need a new lim-
itation course after the substantive right to sue
was properly fully realized during the previous
one? This question usually confuses researchers
who are talking about interrupting the statute
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of limitations in the event of a lawsuit. At best,
they ignore it or offer completely unaccept-
able interpretations. Thus, many publications
on this topic argue that the new accounting
of the statute of limitations should be done from
the moment of the elimination of circumstances
that led to the suspension of proceedings, or
from the moment of leaving the claim without
consideration, and so on (Ilinykh, 1973, p. 13).

In general, these concepts boil down to
the fact that with the filing of a lawsuit, the stat-
ute of limitations does not end but is interrupted,
and a new course begins first. Let us disagree
with this statement. Let us ask the question:
what is the subject of the new limitation course,
which will begin from the moment the process
is resumed? It cannot recognize the creditor’s
right to judicial protection, as he has already
exercised it by filing a lawsuit. Nor can it be
a claim of the successor, as he enters the process
after the predecessor has exercised the right to
sue and acts within the powers that belonged to
the latter. In our opinion, the above construc-
tion is created largely artificially: it does not
reflect the real need for legal regulation of indi-
rect relations, does not correspond to their real
essence (Guyvan, 2019a, pp. 86—87).

3. Criticism of the concept of interruption
of the statute of limitations in any lawsuit

All these theoretical constructions, which
in their idea are designed to directly justify
ineffective legal tools, deserve critical evalua-
tion. They are primarily related to the appoint-
ment and procedure for calculating the new
limitation period, which should start from
the moment of interruption. Thus, can the same
substantive right to judicial protection be exer-
cised twice (or more times) if it has already been
properly exercised? Obviously not. A properly
filed lawsuit must be considered, and a deci-
sion must be made on it. The current legislation
does not contain such legal constructions that
would allow talking about the re-protection
of the same right after the process. The decision
of the court on the merits of the dispute (no
matter how many times it is reviewed, no matter
how long the trial is, the right to judicial protec-
tion is considered realized at the time of the ini-
tial claim, from this period the duration of pub-
lic procedural legal relationship is calculated)
resolves protection and removes dispute. There-
fore, some researchers flatly indicate the absence
of any statute of limitations after filing of law-
suit and in the process of litigation. According
to I.B. Novitskiy, the court decision responds to
the plaintiff's request, and it eliminates the need
to file a new lawsuit, and at the same time elim-
inates the question of statute of limitations
(Novitskiy, 1954, p. 190). The closure of the pro-
ceedings leads to the same consequences. As for

the termination of the process as a result of leav-
ing the statement of claim without considera-
tion, the current legislation explicitly indicates
the non-application of the rule on changing
the procedure for calculating the statute of lim-
itations in this situation.

Nor can the position that a new course
should begin when the violation continues
after the interruption cannot be supported. The
fact is that from each violation may arise only
one right to sue, the content of which is a sub-
stantive claim. Since it has already been imple-
mented, no other claim can arise, so there will be
no new statute of limitations.

The common understanding in the liter-
ature of civil law that the filing of a lawsuit
interrupts the statute of limitations and begins
a new course of action on the same require-
ments to the same defendant is nothing but
a residual element of the previous mechanism
of legal regulation of these relations. The fact
is that under Russian law of pre-revolutionary
times, the statute of limitations was consid-
ered a way to repay unrealized substantive law
(Engelman, 2003, p. 398). According to this
concept, the right, the implementation of which
the holder does not take active action, is gradu-
ally extinguished. Given that at that time there
was no division into regulatory and protective
legal relations, this rule applied to all substantive
subjective rights. Sometimes it extended to pro-
cedural relations: for example, failure of proce-
dural actions by the plaintiff after the initiation
of proceedings in the case after a certain statute
of limitations terminated not only the right to
defense, but also the protected civil law. There-
fore, a person’s authority to defend his violated
subjective right was revoked not only in the case
of prolonged failure to file a lawsuit, but also
when he did not follow the already filed law-
suit in the official places. It is logical that a new
long-standing course was needed to calculate
the ten-year period of absence. But even accord-
ing to this theory, the new course of the statute
of limitations began not from its interruption,
but only from the time when the movement in
the case ceased, i.e., from the moment of the last
action of the plaintiff. At the same time, the time
of active proceedings could not be included in
the new course, as the authorized person was
not inactive (Engelman, 2003, pp. 457, 462).

If this rule were applied today, it would
be logical to introduce a provision on the new
statute of limitations after filing a lawsuit, but
only from the moment from which the active
actions in the law enforcement process ended.
However, modern legislation has established
other material and procedural consequences
of the plaintiff’s unjustified refusal to partici-
pate in the case, and the term is not a key cri-
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terion for the exercise of a person’s procedural
right to participate in the dispute. The current
civil theory unequivocally estimates the statute
of limitations not as a time to repay the substan-
tive law, but as a term for the exercise of pro-
tection and legal authority to obtain judicial
protection of the violated subjective right. This
significantly changes the evaluative approach
to determining the role of the statute of limita-
tions. The exercise of the right to judicial protec-
tion, which arose after the violation, may occur
if the entitled person has applied to the court
within the established (statute of limitations)
period. In this case, the statute of limitations
does not apply to the period of enforcement
of the claim by the court, but only regulates
the duration of the claim.

4. Construction of a modern adequate
mechanism for interrupting the statute of lim-
itations

We must agree with the position set out in
the literature that the current stage of the devel-
opmentofprivatelaw putson theagendatheissue
of exemption of the Civil Code of Ukraine from
structures that destroy its integrity, violate
the principles of its systemic nature as a piv-
otal act of private law (Kuznetsova, Kokhano-
vska, 2016, p. 51). In the context of this study,
the primitive interpretation of the normatively
established rule, according to which the inter-
ruption and the new course of the statute of lim-
itations appears after the filing of a lawsuit, does
not correspond to the inner essence of the rela-
tionship governed by it. As we have convinc-
ingly proved, there are no legal and substantive
grounds for interrupting the statute of limi-
tations on the same claims against the same
infringer with the filing of a lawsuit. However,
Part 2 of Art. 264 of the CCU still highlights
such an interruption. Consequently, the ques-
tion arises: is filing a lawsuit aspect interrupt-
ing the statute of limitations, and does such
an action entail the termination of this period?
We have to admit that modern civil doctrine is
not able to unambiguously assess these differ-
ences between the two commented phenom-
ena. Is there really such a discrepancy? Maybe
the truth is somewhere in the middle and takes
into account the arguments of both polar points
of view? Let’s try to determine how and under
what conditions the statute of limitations is
interrupted and whether it is interrupted at all.

It should be noted that at present there is
no consensus on the specific requirements inter-
rupting the statute of limitations when filing
alawsuit, and how, in fact, to understand the con-
cept of “filing a lawsuit for part of the claim”? In
our opinion, the existing differences are caused
by insufficient awareness of the legal nature
of such a legal phenomenon as statute of limi-
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tations. Let’s try to carry out its scientific anal-
ysis once again. The statute of limitations is
the time of existence of the protective subjec-
tive substantive right — the claim. Any subjec-
tive right, including that covered by the statute
of limitations, has a carrier and a counterparty
to whom the legal claim is addressed. Therefore,
the interruption and the beginning of a new
course of existence of a certain right means
that the procedure for calculating the duration
of this particular relationship with the same
subject composition changes. On the other
hand, the realization of the claim (the right to
sue in the material sense) is done by applying
to a judicial authority (filing a lawsuit). Such
an appeal, made by an authorized person in
the prescribed manner, simultaneously termi-
nates the protection of the right to sue, because
the latter can be made only through its one-
time implementation. Accordingly, the period
of claim ends prematurely.

Therefore, filing a lawsuit interrupts
the statute of limitations on some of the claims
for which the right to sue was not exercised.
However, such a legislative construction
should be interpreted only narrowly: it is a part
of the same requirement not covered by the law-
suit. For example, the debtor owes the cred-
itor UAH 1,000, but the latter is suing only
for the recovery of UAH 600. Consequently,
the claim for recovery of the remaining funds
(UAH 400) begins to be delayed again from
the time of filing the lawsuit due to the inter-
ruption of the statute of limitations. Other
claims continue to be repaid as a general rule,
although they have a common basis for imple-
mentation. For example, filing a lawsuit for
the performance of duty does not affect the stat-
ute of limitations on the claims of the same right
holder for damages or penalties, although these
claims have a common ground — the offense
and the statute of limitations for them may well
have begun simultaneously.

Taking into account all the above arguments,
we can conclude the following. After the expira-
tion of the statute of limitations, the protection
right, even if not exercised, continues to exist,
despite the fact that the claim is lost due to its
non-realization. Otherwise, both the statute
of limitations and the subjective right itself are
terminated in connection with its implemen-
tation (execution) (Article 599 of the CCU).
Thus, we see that filing a lawsuit either does not
affect the statute of limitations for the relevant
requirements, or leads to an interruption (Part 2
of Article 264 of the CCU) or termination
of the statute of limitations. Given the above,
we can note the following mechanism of influ-
ence on the calculation of the statute of limi-
tations in case of filing a claim by the entitled
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person, which requires appropriate reflection
in civil law: 1) the statute of limitations is ter-
minated; 2) the statute of limitations is inter-
rupted when filing a lawsuit in the prescribed
manner in the circumstances provided for in
Part 2 of Art. 264 CCU.

As evident, regardless of the course of fur-
ther consideration of the case and its effective-
ness, the proper filing of the lawsuit termi-
nates the statute of limitations at the request
of a certain person of the same content and to
the same debtor, and does not interrupt it. Even
in the case of refusal to satisfy the claim due
to the expiration of the statute of limitations,
the right to protection (substantive right to sue)
is considered terminated not from the moment
of entry into force of the court decision (Tsikalo,
2004, pp. 3, 12), but from the expiration
of the statute of limitations. This fact of expi-
ration of the statute of limitations and the cor-
responding termination of the protection right
is only fixed by the subsequent court decision.
Moreover, it would be expedient to address this
issue more widely in view of the uncertainty
about the existence of a particular legal rela-
tions. Unfortunately, the civil law contains rules
according to which the legal status of a party
to the relations is determined not at the time
of its entry into them, but later. In other words,
the circumstances that appeared after some
time have a decisive influence on the content
of the legal relationship, which arose earlier,
and the term of its existence. For example,
this applies to the specified regulatory rules on
the rejection of the claim due to the omission
of the statute of limitations or leaving the claim
by the court without consideration.

In these cases, the introduced procedure
makes it possible to construct rules that allow
the use of reverse mechanisms in determining
the content of subjective law in the previous
period: the omission of the statute of limita-
tions after its nominal duration or the fact that
the statute of limitations continued to expire. It
should be noted that this approach is undesir-
able and quite dangerous. After all, it leads to
a violation of one of the basic principles of civil
law— the certainty of the content of the legal
relationship at the time of its validity.

3. Conclusions

Despite the obvious fact that after the real-
ization of the claim it ceases to exist, the liter-
ature continues to express views on the inter-
ruption of the statute of limitations on the same
requirements to the same debtor in the event
of a lawsuit (Lebedeva, 2003, p. 180). In fact,
there can be no subjective substantive law
that cannot be exercised under any circum-
stances. After the proper filing of the claim, i. e.,
the commission of the action by which the right
to sue is exercised, re-filing an identical claim
against the same person is not possible (a law-
suit left unconsidered in the future is equated
to an improper one). If the phenomenon itself
does not exist, then there is no period of its
existence in space. From this point of view, it
is necessary to critically evaluate the con-
cept of “renewal of the statute of limitations”,
which is found in the literature (Romaniuk,
2018, p. 11). It is quite logical that after the ter-
mination of the right to sue, the period of exist-
ence of the right ceases — the statute of limi-
tations. Therefore, based on the conclusions
of the study, it is essential to agree with the the-
sis that after the filing of a lawsuit, the statute
of limitations can not expire, because it loses
its legal essence. This regulatory mechanism
should reflect the Ukrainian civil law: the stat-
ute of limitations on the same requirements for
the same defendant is terminated with the fil-
ing of a lawsuit. In addition, it is a clear need
of the time to adjust the legislation in this area,
which must result in the introduction of a rule
to terminate the statute of limitations after
the lawsuit is filed properly (Guyvan, 2019b,
pp. 121-125).

Therefore, Chapter 19 of the Civil Code
should be supplemented by an article entitled
“Termination of the statute of limitations” in
the following version: “The statute of limitations
is terminated if one of the below vents occurred
in the course of its duration: 1. Terms specified
in Art. 257-259 of CCU ended. 2. Filing a claim
by the creditor in full against all debtors. 3. Vol-
untary performance of a security obligation
during the statute of limitations. 4. Termination
of overdue obligation in a manner other than
performance” (Guyvan, 2012, p. 326).
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KPHTH‘IH!{IVI AHAJI3 HOPMATUBHOTIO ITPABUJIA TTPO IIEPEPUBAHHA
II0O30BHOI JTABHOCTI B PASI IIPE/I’ABJIEHHA II030BY:
IMPUIIMHEHHA JABHICHOT'O CTPORY

Anoranig. CtarTio IPUCBSYEHO JTOCTIKEHHIO aKTYaJIbHOTO HAYKOBOTO MUTAHHS MPO MEePePUBAHHS
[030BHOI IABHOCTI 3 IIPe/1sIBJIEHHSIM LUBLILHOIO [030BY. BinTak Memoro pobomu ¢ 3'scyBanns peanbHoi
CYTHOCTI TTO30BHOTO JIOMAaraHHs Ta {OT0 BIUIBY HA MOKJIMBICTH TTOIAIBIIIOTO TOBTOPHOTO 3BEPHEHHS 10
CyZy 3 I030BOM.

Memoou docaidscenns. 11ij yac POBeEHHS IPABOBOTO AHAJII3Y 3a3HAYEHOTO UTAHHS OYJIH BUKO-
pHCTaHi Taki 3ara/IbHOHAYKOBI Ta CTIETiaTbHO-HAYKOBI METON Ti3HAHHS, K TiaJleKTUIHU, GopMarTbHO-
I0pUINYHIH, iICTOPUKO-TIPABOBUH, TTIOPIBHSIBLHO-TIPABOBUH, a TAKOK aHAJI3 1 CHHTe3.

Pezynvmamu. ABTop 06CTOIOE Te3Y, 1[0 KOHIIEIILs I0JI0 IePePUBAHHS TO30BHOI IABHOCTI Ta [I0YAT-
Ky HOBOTO Tepebiry i yac Gy/b-sIkoTo MPe/T sIBICHHST 030BY € BiIBEPTO 3aCTAPLIOIO Ta TAKOIO, IO He
Y3TO/KYETHCS 3 PEAIbHOI0 CYTHICTIO TO30BHOI IABHOCTI. AJKe B pasi HAJIEKHOTO TP/l IBJIEHHS [I030BY
sIKpa3 1 BiIOYBAEThCS Peasli3allisl 3aKJIaIeHOr0 B II030BHOMY JIOMAraHHi [IPaBa Ha 10308 ILISIXOM 3Bep-
HeHHS 710 cyay. B ykpaincpkomy Ta MizKHapOZHOMY TIPaBi BCTAHOBJIEHO, IO 3/iIICHITH TIPaBO HA 3aXUCT
MOJKHa JIniie o/t pa3. HaseskHo mper’siBieHnil 10308 Ma€ OyTH PO3TJISTHY THT, 32 HIM 000B’I3KOBO TIPH-
WMaeThest pileHHst ab0 yxpana. YnHHE 3aKOHOIABCTBO He MICTUTD TAKMX IOPUANYHUX KOHCTPYKIIIH, SIKi
JaBasi GU 3MOTY TOBOPHUTH PO MOBTOPHUIL 3aXMCT TOTO K MPaBa MicJIs 3aKiHYeHHsT mporiecy. Takoxk He
Moxe OyTH IiATPUMAHA JYMKA, 3UiHO 3 SKOK HOBHH 1epebir Mae MoYaTycst, KOJIU ITic/Ist epepuBaHHs
IIPOJIOBIKYETHCS MOPYyIIeHHs. Piu y TiM, 110 3 KOXKHOTO MOPYIIEHHS MOXKe BUHUKHYTH JIUIIE OJIHEe TIPABO
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Ha TT030B, 3MiCTOM SIKOTO € MaTepiabHO-TIPaBoBa BuMora. OcKilbKY BOHA BXKe PeasTi3oBaHa, iHIIa MT030BHA
BIMOTa BUHUKHYTH He MOXe, Bi/[Tak He Gyjie icHyBaTH il HOBUiT 1epebir IaBHOCT!.

Bucnosxu. Ot:xe, OBTOpHE TTOJ[AHHS TOTO CAMOTO TI030BY HEMOJKJIMBE 32 CBOEIO MPUPOJIOI0. SKuii ke
CTPOK i3 T030BOM TiepepuBa€eThes? [Ipes sBieHHst 1030By TepepuBa€e JaBHICTb 32 YACTHHOIO BUMOT, TI0/I0
SIKMX TIPaBO Ha 110308 He OyJi0 peasizosare. OJHAK TaKy 3aKOHOJABYY KOHCTPYKIIKO BAPTO TIyMaudTH
TLJIbKY 3BYKEHO: II€ThCsI IIPO HE OXOIUIEHY T1030BOM YaCTHHY OJHI€] i1 Ti€l 5K BUMOTH, a He PO Oyab-sIKi
BUMOTH KPeAUTOpa. A 3a 3araJlbHUM TIPABUJIOM TPl IBJIEHHS TT030BY B MeKaX IT030BHOI JIaBHOCTI TIPH-
3BOJIUTH /IO JIOCTPOKOBOTO PUITMHEHHST ITPABA HA TI030B Y 3B’SI3KY 3 HOTO BUYEPIIAHICTIO.

KuouoBi ciioBa: niepepiBaHHS 1030BHOI JIABHOCTI, TIOTAIlICHHS TIPaBa Ha 0308, IPUIIMHEHHS CTPOKY.
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CHARACTERISTICS OF TEMPORAL EVALUATION
CONCEPTS OF CIVIL LAW

Abstract. Purpose. The purpose of the article is to identify and implement temporal evaluation
concepts in civil law.

Results. Technically defined time-based concepts and time-based evaluations are identified. The
category of “concept of temporal evaluation” and the purpose of their application in law are revealed.
Temporal evaluation concepts are evaluation concepts not defined by law relating to the time limits for
the existence of certain legal phenomena, procedures, actions and conduct that shall provide for the free
choice of the conduct of the party to the civil relations by means of a free evaluation within the specific law
application situation, but in the manner and limits prescribed by law. Their presence in law is related to
the need to define clearly the time limits for the existence of particular legal phenomena: subjective rights,
legal obligations, legal guarantees and legal status, etc. When searching for temporal evaluation concepts
for their depiction and classification, it is necessary to distinguish them from technically defined temporal
concepts, which also are present in legal regulations.

Conclusions. Technically defined temporal concepts are calculated using the metric properties of time
(when referring to the duration of time) or by specifying a point in time or event that is clearly known
to occur (but it is not always known exactly when it takes place). In turn, evaluative temporal concepts,
as already mentioned, are based on a social understanding of time, specified during law application in
the light of specific circumstances. The temporal categories in civil law, somehow related to time, enable
to determine the correct time interval, have their own specificities, and therefore cannot be replaced
by a general philosophical category of time. The description of temporal evaluation concepts enables
to understand their essence, their application specificities, impact on the legal relationship, which will
further serve as starting points for the classification of related unifying criteria, accordingly, this article
will be the basis for further research on the topic.

Key words: evaluation concepts, temporality, legal time, temporal evaluation concepts, time limits.

1. Introduction

Civil legal relations shall in any case be gov-
erned by a time-limit established by the provi-
sions of the Civil Code of Ukraine and other civil
legislation. The effective civil legal relations will
depend, in particular, on the clear regulation
of the temporal criteria, which in turn requires
the improvement of their legislative regulation.
An obstacle to achieving this goal is the prolif-
eration of temporal evaluation concepts in civil
law, which complicates law application. Given
that the basis for the improvement of legislation
is, in a certain way, the theoretical work of legal
scholars and the scarcity of research in this area,
the description of the temporal evaluation con-
cepts of civil law is increasingly relevant.

In general, evaluation concepts in law have
been under study throughout the existence
of legal science. In this context, the focus should
be on the works by scientists, such as: S. Vilni-
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anskyi, M. Baru, V. Zherebkin, T. Kashanina,
M. Lukyanenko, V. Kosovych, D. Levina. How-
ever, most of the studies by these authors show
the dynamics and theoretical issues of interpret-
ing only individual evaluation concepts in law,
while the issue of temporal evaluation concepts
in science is uncertain.

Therefore, the purpose of the article is to
identify and implement temporal evaluation
concepts in civil law.

2. General characteristics of temporal
evaluation concepts

Temporal evaluation concepts are evalu-
ation concepts not defined by law relating to
the time limits for the existence of certain legal
phenomena, procedures, actions and conduct
shall provide for the free choice of the conduct
of the party to the civil relations by means
of a free evaluation within the specific law appli-
cation situation, but in the manner and limits

© D. Kravchuk, 2021
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prescribed by law. Their existence in law is
related to the need to define clearly the time
limits for the existence of certain legal phenom-
ena: subjective rights, legal obligations, legal
guarantees, legal status, etc.

When searching for temporal evaluation
concepts for their depiction and classification,
it is necessary to distinguish them from techni-
cally defined temporal concepts, which also are
present in legal regulations.

Technical definition is one of the most
essential features of law expressed in the clarity,
unambiguity and conciseness of legislative pro-
visions, makes the public order strict and accu-
rate, and allows avoiding arbitrary interpreta-
tion and application of legal provisions (Babaey,
2004, p. 205). Their presence in law is related
to the need to define clearly the time limits for
the existence of some legal phenomena: subjec-
tive rights, legal obligations, legal guarantees
and legal status, etc. Technically defined tem-
poral concepts are calculated using the metric
properties of time (when referring to the dura-
tion of time) or by specifying a point in time
or event that is clearly known to occur (but
it is not always known exactly when it takes
place). In turn, evaluative temporal concepts, as
already mentioned, are based on a social under-
standing of time, specified during law applica-
tion in the light of specific circumstances.

3. Forms of the expression of temporal
evaluation concepts

An analysis of the Civil Code of Ukraine
makes it possible to conclude that temporal
evaluation concepts are expressed in the follow-
ing forms:

1. “From the moment”, “at the moment” are
the most used in the provisions of the State Civil
Code of Ukraine, in particular: in Article 25,
part 2 of the Civil Code of Ukraine, the civil legal
capacity of a natural person arises at the moment
of his/her birth; in Article 91, part 4 of the Civil
Code of Ukraine, the civil legal capacity of a legal
entity arises from the moment of its establish-
ment; in Article 451, part 1 of the Civil Code
of Ukraine, intellectual property right to perfor-
mance arises from the moment of its first imple-
mentation; in Article 631, part 2 the treaty enters
into force from the moment of its conclusion.

In general, the word “moment” has sev-
eral meanings. In medieval times, for example,
a “moment” was a unit equal to 1.5 minutes
or 1/40 of an hour (Vikipediia: vilna entsyk-
lopediia, 2021). In Ukrainian, the interpre-
tation of this concept means a certain period,
a stage in life, in the development of something
(Rusanivskyi, 2010).

In law, the moment can be defined as
the beginning or end of a certain action, of inter-
action between legal entities, objects, provi-

sions, facts, processes, phenomena, etc. This
notion records their occurrence, modification or
termination by reference to a certain legal fact
(from the moment of signing, at the moment
of birth).

2. “Immediately” is used, in particular, in:
Article 337, part 1 of the Civil Code of Ukraine,
a person who has found a lost thing shall imme-
diately inform the person who has lost it, or
the owner of the object, and return the found
thing to that person; in Article 557, part 1
of the Civil Code of Ukraine, the debtor who
has fulfilled an obligation secured by a guaran-
tee shall immediately inform the guarantor; in
Article 644, part 1 of the Civil Code of Ukraine,
if an offer to conclude a contract has been
made orally and no time limit has been speci-
fied therein, the contract is concluded, when
the person to whom the proposal has been made
shall immediately declare its acceptance.

With regard to time, immediate action is
considered a special (highest degree) mani-
festation of urgency (Bratel, 2017, p. 32). In
modern Ukrainian, “immediate” is interpreted
as being done, straightaway, without delay;
urgently (Busel, 2005, p. 750). Specifically,
such an indication in a certain civil law pro-
vision implies the immediate, prompt perfor-
mance of the action, obligation and duty pro-
vided for in it.

3. “Temporarily” is used, in particular in:
Article 99, part 3 of the Civil Code of Ukraine,
the powers of a member of an executive body
may be terminated at any time or it may be sus-
pended from the exercise of powers; Article 379,
part 1 of the Civil Code of Ukraine, the dwell-
ing of a natural person is a dwelling house,
an apartment or other dwelling designed
and suitable for permanent or temporary res-
idence in it; Article 597-4, part 2 of the Civil
Code of Ukraine, the agreement on trust may
provide for the user’s right to lend an object
of trust to third parties.

“Temporal” means continuing, existing or
acting for some time” (Busel, 2005, p. 1450).
The use of such temporal concept in civil law
provisions provides for the limitation of a cer-
tain action, event which the provision shall reg-
ulate by a timeframe that will always have
a beginning and an end.

4. “Permanently” is used, in particular: in
Article 29, part 1 of the Civil Code of Ukraine,
the place of residence of a natural person is
the dwelling in which he/she resides perma-
nently or temporarily; in Article 243, part 1
of the Civil Code of Ukraine, the commercial
representative is the person, who permanently
and independently acts as the representative
of entrepreneurs when they conclude con-
tracts in the field of entrepreneurial activity;
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in Article 816 of the Civil Code of Ukraine,
the tenant and the persons residing perma-
nently with him.

In the “Explanatory dictionary of the mod-
ern Ukrainian language”, the category “per-
manent” means “continuous all time, without
interruption or disconnection; constant, unin-
terrupted; always present, which constantly
accompanies anyone, anything; obligatory,
mandatory; intended for long-term; not tem-
poral” (Busel, 2005, p. 1084). A similar defini-
tion is given in the “Dictionary of the Ukrain-
ian language” (Bilodid, 1970-1980). From
this interpretation it should be concluded that
the category “temporal” is opposite to the cat-
egory “permanent”. However, in some civil law
provisions, the category “continuously” is used
with certain temporal limitations, which will be
further discussed in detail.

5. “Timely” is used, in particular: in
Article 255, part 2 of the Civil Code of Ukraine,
written applications and notifications submit-
ted to the liaison office before the end of the last
day of the period shall be considered timely; in
Article 538, part 2, para. 2 of the Civil Code,
aparty who knows in advance that he or she will
be unable to perform his or her duty shall notify
the other party in timely manner; in Article 815,
part 3, the tenant shall be obliged to remit rental
payments in timely manner.

Most frequently, the category “timeliness”
arises when there are different terms estab-
lished by law which, inter alia, describe the legal
procedure (Bolokhov, 2013, p. 31). According
to the “Explanatory dictionary of the modern
Ukrainian language”, “timely” means “happen-
ing when necessary, in due time; which meets
the needs, requirements of the given moment;
relevant, actual” (Busel, 2005, p. 1300). The
category “timeliness” is to serve as a technical
legal requirement for a sequence of significant
actions in the implementation of provisions.

6. “In case of necessity”, is used, in particu-
lar: in Article 1295, part 3 of the Civil Code
of Ukraine, the testamentary executor cannot
refuse to exercise his powers in case of necessity
to take urgent measures, which being delayed
may cause damages for the heirs; in Article 914,
part 1 of the Civil Code of Ukraine, the carrier
and the owner (holder) of freight may conclude
a long-term agreement in case of necessity to
carry out regular transportation.

Necessity is a system of connections
and relations that leads to change, progress,
development in a rigid direction with rigid
results. In other words, necessity is a link that
necessarily leads to an event (Vikipediia: vilna
entsyklopediia, 2021).

In philosophy, a necessary phenomenon is
one that is uniquely determined by a certain field
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of reality, assumed on the basis of knowledge
of it and insurmountable within it (Onatskyi,
1962, p. 1123). Furthermore, necessity arises
when the conditions, causes and grounds that
determine the existence of a given phenomenon
converge in a certain way. The way determines
the sequence of connection between the phe-
nomena. Therefore, necessity is a combination
of conditions, causes and grounds in a certain
way that determines the existence, occurrence,
development and functioning of certain phe-
nomena (Inozemtseva, 2014, p. 116).

Using the category “necessity” as a tempo-
ral estimation concept, it should be noted that
it arises only at a certain time and continues,
exists for some relevant interval, so it is always
characterized by the moments of beginning
and termination. Necessity may have not yet
arisen, or it may have already passed (Rabi-
novych, 1999, p. 13).

7. “Before / until” are used, in particu-
lar: in Article 124, part 2 of the Civil Code
of Ukraine, a member of a general partner-
ship shall be liable for the partnership’s debts,
weather they occurred before or after his/
her/its joining the partnership; in Article 938,
part 2 of the Civil Code of Ukraine, if the period
of storage in the storage contract is not fixed
and cannot be determined on the basis of its
conditions, a depositee shall be obliged to store
an object until the time when a depositor claims
the object back.

In Ukrainian, morphological and semantic
properties of “do” [before, till] is a preposition,
a link-word which, together with the geni-
tive case of nouns, as well as some numerical
and pronouns, expresses the relation between
the objects, relation between action, state or
feature and subject matter (Vikipediia: vilna
entsyklopediia, 2021).

In the context of temporal evaluation
concepts, the category “before / till” can be
interpreted as a lexico-semantic time compo-
nent only indirectly oriented to the reflection
of ontological time, since it is used in the sen-
tence and is aimed at the expression of tempo-
ral features of an action. That is, if in a civil law
provision, the preposition “before / till” are used
in a temporal meaning, then they usually used
in the construction “a duty to be performed
defined by the provision” — “before, till” — “a cer-
tain act which must precede the performance
of the duty specified in the wording of the pro-
vision”. Therefore, the category “before / till”
is generalized and always specified by a certain
action in the wording of the very provision.

8. “After” is used, in particular: in
Article 777, part 1 of the Civil Code of Ukraine,
after the expiry of the contract, a tenant that
diligently fulfils his/her/its obligations pur-
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suant to the rent agreement shall have a pref-
erential right to the other persons to conclude
a new rent agreement; in Article 836, part 1
of the Civil Code of Ukraine, if after the termi-
nation of the contract, the user failed to return
an object, the lender shall have the right to
claim its forced return and reimbursement
for the damage caused; in Article 919, part 2
of the Civil Code of Ukraine, freight not
released to the recipient at his request within
30 days after expiration of the delivery period
shall be construed as lost, unless a longer period
is established by the agreement or the transpor-
tation codes (statutes).

Similar to the category “before/until”,
the temporal concept “after” can be charac-
terised. It is also generalized and specified in
the text of the very provision. In the diction-
ary, the word is interpreted as “in some time;
then, later.” It is used in determining actions,
events, etc., followed by another action, event,
etc. (Busel, 2005, p. 982). The design of the use
of the temporal term “after” in a civil law pro-
vision will be as follows: “a duty defined by
the provision to perform” — “after” — “a cer-
tain act that has occurred (or should have
occurred) before the performed duty specified
in the provision”.

9. “Reasonable time” is used, inter alia: in
Article 564, part 2 of the Civil Code of Ukraine,
the guarantor shall consider the creditor’s claim
together with the documents attached thereto
within the time established in the guarantee,
and, in its absence, within a reasonable time,
to establish the conformity of the require-
ment and the documents attached thereto
with the terms of the guarantee; in Article 690,
part 2 of the Civil Code of Ukraine, the seller
shall be obliged to accept (remove) the goods
not accepted by the buyer (recipient) or to
dispose of them within a reasonable time; in
Article 704 of the Civil Code of Ukraine, if
the agreement does not establish the term for
the goods delivery to submit them to the buyer,
the goods shall be delivered within a reasonable
time after the buyer’s claim is received.

In general, neither practice nor civil law
provides for established practice or criteria for
calculating a reasonable time, which clearly
demonstrates that the concept is evaluative.
The temporality of the concept is characterized
by the limitation of certain time-limits within
which an act determined by the relevant provi-
sion of law shall be performed. However, the very
provision, which specifies the use of the concept

of “a reasonable time” does not directly define
the limits of such period, which in practice leads
to conflicts in the future. The implementor
of law must determine, on the basis of factual
circumstances and on the basis of certain guide-
lines, which time is reasonable, since the legisla-
tor states this as incorrectly as possible.

10. “Urgent need”, “urgent case”, “urgent
necessity”, “urgent actions” are used, in particu-
lar: in Article 776, part 2, para. 2 of the State
Civil Code of Ukraine, major repairs shall be
conducted within the period prescribed by
the agreement. If such period is not determined
in the agreement or the repair is urgent, it shall
be conducted within a reasonable time; in
article 352, part 3 of the Civil Code of Ukraine,
in case of the urgent need to create conditions for
the monument of history and culture preserva-
tion, an action for its buyout may be filed with-
out the warning; in Article 250, part 3, a rep-
resentative cannot refuse to perform actions
assigned by a proxy, if these actions are urgent
or such that are aimed at prevention of inflict-
ing losses to a person whom he/she represents,
or to any other persons; in article 284, part 5
of the Civil Code of Ukraine, in urgent cases,
upon a real threat to the life of a natural per-
son the medical aid is provided without consent
of a natural person or his/her parents (adoptive
parents), a guardian, a tutor.

As follows from the mentioned provisions,
the word “urgent”, used in different wordings,
makes them temporal. In the dictionary, it is
defined as not to be postponed; to be performed,
decided immediately (Busel, 2005, p. 734). In
the context of implementing procedural legal
facts, the urgency is linked to the need to take
a certain action as soon as possible.

4. Conclusions

The given examples of the use of temporal
evaluation concepts are not exhaustive and can
be found in civil law provisions independent
of the field of legal relations regulated by law.
The temporal categories in civil law, somehow
related to time, allows determining the correct
time interval, having their own specificities,
and therefore cannot be replaced by a general
philosophical category of time. The description
of the temporal evaluation concepts enables to
understand their essence, their application spe-
cificities, impact on the legal relationship, which
will further serve as starting points for the clas-
sification of related unifying criteria, accord-
ingly, this article will be the basis for further
research on the topic.
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Peszynvmamu. Po3pizusiorb GopMaIbHO BU3HAYEH] YACOBI MOHATTS Ta YacoBi OIiHHI TTOHATTS. Po3-
KPUTO KaTeTOPIl0 «MOHSTTS YacoBOi OIIHKW» Ta METY 3aCTOCYBAaHHS IMX TMOHATH Yy IMpaBi. TMMyYacosi
OIIIHOUHI MOHATTS — Iie He BU3HAUCHI 3aKOHOJABCTBOM OI[IHOYHI MOHSTTS, SIKi CTOCYIOTBCS YaCOBUX MEXK
iCHyBaHHsI IEBHUX TIPABOBUX SABMIII, TIPOIIECIB i il Ta 3a6€31euyoTh caMoCTiHHUI BUGIp TTOBEIIHKY yYac-
HUKA TMBITBHUX BiIHOCWH MIJIIXOM BiJIbHOI OIIHKY B MeXXaX KOHKPETHOI MPaBO3aCTOCOBHOI CHUTYATIii,
JI03BOJICHIX 3aKOHOM. IX icHyBaHHS y TIpaBi OB’ A3aHe 3 HEOOXiIHICTIO YiTKOTO BU3HAUCHHS JaCOBIX MEK
iCHyBaHHSI THX YH IHIIUX [TPABOBUX SIBUIIL: YO €KTUBHUX [PAB, OPUIUYHUX 000B'I3KIB, TPABOBUX TapaH-
Tilf, IPaBOBOTO CTATYCY TOMIO. Y MPOTIEC MOMYKY TUMYACOBUX OIiIHOUHUX TIOHSTD JIJIST 1X XapaKTePUCTUKH
Ta Kiaacudikarii HeoOXiHO BIAPI3HITH iX Bil (OPMANbHO BUSHAUECHUX YACOBUX IOHSTh, SKUMU TAKOX
HaroBHEHI HOPMaTUBHO-TIPABOBI aKTH.

Bucnogxu. ®opmanbHo BUSHAYEHI THMYACOB] TIOHATTSI PO3PAXOBYIOTHCS 3 BUKOPUCTAHHSIM METPUY-
HUX BJIACTUBOCTEIT yacy (KOJIM HAEThCs PO TPUBAJICTD Yacy) abo UIISIXOM BKa3iBKU HA EBHUN MOMEHT
Yacy 4u MO0, TIPO SIKY TOYHO BiZIOMO, IO BOHA BiOyeThest (IIPOTE He 3aBK/1 TOYHO BiZIOMO, KOJIU 1ie
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PROCEEDINGS IN THE CASES OF GRANTING
PERMISSION FOR THE ENFORCEMENT

OF ARBITRATION AWARDS: PROBLEMS
AND AREAS OF IMPROVEMENT

Abstract. The purpose of the article is to study the peculiarities of proceedings in cases of granting
permission to enforce arbitration awards in civil cases and find ways to improve the current civil procedural
legislation.

Research methods. In the course of the research, both general scientific and special methods
of cognition have been used.

Results. The author has clarified the essence of the procedure for appealing to enforce arbitration
awards in civil cases; elicited problems of the judicial procedure for granting permission to enforce
arbitration awards; made proposals to optimize the current laws in legal relations under concern.

Conclusions. The procedure for enforcing arbitration awards requires improvement. The legal issues
that need to be settled within the current legislation include the resolution of the conflict between
the norms of the Civil Procedure Code of Ukraine and the Law of Ukraine “On Courts of Arbitration” in
terms of determining the competent court authorized to consider the case of the issuance of an executive
document. This power should be assigned to the court of appeal, as it is currently enshrined in civil
procedural law. In addition, the legal requirement for requesting the case from the arbitration court
by the state court is unfounded, given the nature of proceedings in cases of granting permission
for the enforcement of arbitration awards. It is argued that legal grounds for a refusal to issue a writ
of execution to enforce arbitration awards (arbitral panel, which made the arbitration award, did not meet
statutory requirements; the arbitration award contains ways to assert the rights and protected interests
not provided by law; the permanent arbitration tribunal did not provide the relevant case at the request
of the court) should be excluded from art. 486 of the Civil Procedure Code of Ukraine.

Key words: arbitration award, executive document, powers of competent court.

1. Introduction jurisdiction of state courts. In particular, it refers

The 2004 Law of Ukraine “On Courts
of Arbitration” became an essential legal basis
for protecting violated property and non-prop-
erty rights and interests of natural and legal
entities in arbitral tribunals, which are inde-
pendent non-governmental bodies established
by agreement or the relevant decision of per-
sons interested in the legal procedure to settle
disputes arising in civil and commercial rela-
tions. Although arbitral tribunals are separated
from the state judiciary, they have broad pow-
ers to consider civil and commercial disputes
and hence take procedural measures; however,
they are not authorized to address legal issues
which the legislator attributes to the exclusive

© L. Sapeiko, 2021

to the issuance of a writ of execution for enforc-
ing an arbitration award, which can be realized
only by the state court. This procedure has some
shortcomings, and thus, the study of granting
permission to enforce arbitration awards is rele-
vant from theoretical and practical perspectives.

In legal doctrine, problems of the enforce-
ment of arbitration awards have been covered by
the contributions of such scientists as I1.O. But,
Yu.O. Kotviakovskyi, V.A. Rekun, D.M. Sibilov,
N.S. Stasiv et al. The scientists’ developments
are of great scientific interest and lay a theoret-
ical groundwork for this article.

The purpose of the research is to study
the peculiarities of proceedings in cases of grant-
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ing permission to enforce arbitration awards in
civil cases and find ways to improve the current
civil procedural legislation. The research tasks
are to clarify the essence of the procedure for
appealing to enforce arbitration awards in civil
cases; identify problems of the judicial procedure
for granting permission to enforce arbitration
awards; make proposals to optimize the current
laws in legal relations under concern. Research
methods: in the course of the research, both gen-
eral scientific and special methods of cognition
have been used.

2. Control functions of the competent
court in terms of the enforcement of arbitra-
tion awards

In accordance with the procedure provided
by the current legislation, arbitral tribunals
have powers to consider civil and commercial
cases and make the relevant awards, but they
are not authorized to decide on their enforce-
ment. Granting permission to enforce arbi-
tration awards and issuing writs of execution
are attributed to the courts of general juris-
diction and commercial (state) courts. This
article focuses exclusively on the operation
of the courts of general jurisdiction in the realm
under consideration.

As arule, the need to enforce the arbitration
award may arise in the absence of its voluntary
execution by the obligor. However, this is not
always about a deliberate failure to comply with
the arbitration award. Thus, 1.0. But rightly
notes that the current legislation of Ukraine
does not set a period during which the defend-
ant can comply with the decision voluntarily;
therefore, the person, in whose favor the deci-
sion was made, is free to demand direct execu-
tion and immediately initiate the procedure for
acquiring an executive document in the compe-
tent state court in the manner prescribed by law
(But, 2016, p. 185).

The procedure for issuing a writ of execution
for enforcing the arbitration award is established
in art. 56 of the Law of Ukraine “On Courts
of Arbitration” (hereinafter — the Law)
and Chapter 4 of Section IX of the Civil Proce-
dure Code of Ukraine (hereinafter — the CPC
of Ukraine). In particular, art. 483 of the CPC
of Ukraine statutorily stipulates that the issu-
ance of a writ of execution for enforcing the arbi-
tration award shall be considered by the court
at the request of the person in whose favor
the arbitration award was made. The application
for a writ of execution for enforcing the arbitra-
tion award shall be submitted to the appellate
court at the place of settlement of a dispute by
arbitration within three years from the date
of the approval of the arbitration award.

A similar legislative provision is reflected
in art. 56 of the Law, which sets that the appli-
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cation for the issuance of an executive docu-
ment may be submitted to the competent court
within three years from the date of the approval
of the arbitration award. At the same time, art. 2
of this Law interprets the term “court of com-
petent jurisdiction” as a local general court or
a local commercial court at the place of consid-
eration of the case by the arbitral tribunal. Thus,
there is a legal inconsistency in determining
the court of competent jurisdiction authorized
to consider the case of issuing an executive doc-
ument (writ), which the legislator shall resolve
by amending the Law of Ukraine “On Arbitra-
tion Courts” and assigning this power to appel-
late courts, as provided in the CPC of Ukraine.

As Yu.O. Kotviakovskyi notes, when issu-
ing an executive document for an arbitration
award, the court of competent jurisdiction
actually agrees to enforce the decision it did
not take (Kotviakovskyi, 2017, p. 25). In this
way, the state apparently exercises indirect
control over the compliance of arbitration
awards with statutory requirements, as well as
the rights and interests of the parties and other
interested persons.

Many scholars draw attention to the control
functions of the state under the enforcement
of arbitration awards. Thus, N.S. Stasiv, study-
ing this issue in the historical context, holds that
even though the state has statutorily enshrined
the right of a person to take a dispute to arbi-
tration, control over the enforcement of arbi-
tration awards has been assigned to state bod-
ies — courts of general jurisdiction. Today, this
type of control is manifested, in particular, when
the arbitration award is subject to enforcement
within the proceedings on the issuance of a writ
of execution for enforcing the arbitration award.
Moreover, the author points out that the stat-
utory consolidation of proceedings for issu-
ing a writ of execution for the enforcement
of the arbitration award is based on a histori-
cally determined desire of the state to reserve
control over the enforcement of the relevant
decisions (Stasiv, 2020a, p. 84).

In D.M. Sibilov’s opinion, the conclusion
of an arbitration agreement and consideration
of the case by an arbitration court does not
deprive official judicial institutions of their con-
trol. The scientist rightly remarks that arbitra-
tion awards, which are not acts of justice, have
an executive force which is realized through
the incorporation of their content in the deci-
sions and executive documents of official judi-
cial institutions (Sibilov, 2021, pp. 40, 46).

One should also agree with the standpoint
that granting permission to enforce arbitration
awards by the competent state courts through
issuing an executive document is a practi-
cal implementation of their control function
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over arbitration proceedings (Kotviakovskyi,
2017, p. 24).

3. Peculiarities of the judicial examination
of an application for a writ of execution for
enforcing an arbitration award

The legislator enshrines a legal mechanism
for settling the issuance of an executive docu-
ment by the court of competent jurisdiction. As
stipulated in art. 485 of the CPC of Ukraine,
an application for a writ of execution to enforce
the arbitration award shall be unilaterally con-
sidered by the judge within fifteen days from
the date of its receipt in the courtroom with
notice of the parties. Moreover, the non-appear-
ance of the parties or one of the parties duly
notified of the date, time, and place of the hear-
ing shall not preclude the judicial examination
of the application. A similar provision is availa-
ble in art. 56 of the Law.

Following the examination of the applica-
tion for issuing a writ of execution to enforce
the arbitration award, the court decides on issu-
ing a writ of execution or a refusal to issue a writ
of execution to enforce the arbitration award.

It should be noted that under the above
provision of the CPC of Ukraine, in considering
an application for a writ of execution to enforce
the arbitration award at the request of one
of the parties, the court requires a case from
the permanent arbitral tribunal which stores it.
In this case, there is a legal conflict with the pro-
visions of the Law “On Courts of Arbitration”
because under the provisions of p. 2 of art. 56
of the Law, in considering an application for
issuing an executive document, the competent
court must request the case from the permanent
arbitral tribunal which stores it. Thus, the CPC
of Ukraine indicates the option of resolving
this issue if the parties care, and the case can-
not be called on if they have not required
it. At the same time, the Law imperatively
obliges the court of competent jurisdiction to
take action without making it dependent on
the parties’ will. However, the purpose of such
a request is unclear in both cases. Moreover,
if the case is requested from the permanent
arbitration court, the term of consideration
of the application for issuing a writ of execution
is significantly increased. The case must be for-
warded to the state court within five days from
the date of receipt of the request. In this case,
the period for consideration of the application
for issuing a writ of execution for the enforce-
ment of the arbitration award shall be extended
to thirty days from the date of its receipt by
the court.

In addition, a lack of the statutory indica-
tion of the option of requesting the case, which
the arbitration court considered, by the court
to resolve a specific dispute catches attention.

It seems that the above is due to the fact that
the Law does not regulate the storage of such
cases at all if a writ of execution has not been
issued for them. Part 2 of art. 54 of the Law
only deals with the storage of case materials
considered by the arbitration court to resolve
a specific dispute for which enforcement docu-
ments have been issued. They must be kept in
the court of competent jurisdiction, at the place
of issuance of the executive document.

Noting the legislative inconsistency,
the author believes that there is no need for
requesting the case from a permanent arbitral
tribunal or arbitral tribunal to resolve a particu-
lar dispute, given that in deciding on the issu-
ance of a writ of execution to enforce the arbi-
tration award, the state court is not authorized
to review arbitration cases as an appellate or
cassation authority is.

4. Grounds for a refusal to issue a writ
of execution to enforce an arbitration award

Within proceedings in the case of granting
permission to enforce the arbitration award,
the court must ascertain the absence or exist-
ence of grounds for a refusal to issue a writ
of execution stipulated in art. 486 of the CPC
of Ukraine and synchronized with the provi-
sions of part 6 of art. 56 of the Law. The analysis
of these norms contributes to the conclusion
that most of the listed grounds for a refusal to
issue a writ of execution to enforce the arbitra-
tion award are legally justified, but some of them
are contradictory.

First of all, the author dwells on the grounds
of the first conditionally defined group which,
given the essence of the procedure under
the study, have an explicit legal and practical
focus, so their regulation and preservation in
procedural law are necessary. Thus, the court
must refuse to issue a writ of execution to
enforce the arbitration award if: the arbitration
award has been revoked by the court on the date
of the approval of the decision upon the applica-
tion for issuing a writ of execution; the case in
which the arbitration award has been made is
not under the jurisdiction of the arbitral tribu-
nal by law; the deadline for applying for a writ
of execution has been missed, and the court has
not recognized reasons for its omission as valid;
the arbitration award has been made in a dis-
pute not provided for in the arbitration agree-
ment, or this arbitration award has resolved
issues beyond the scope of the arbitration agree-
ment (if the arbitration award has resolved
issues that go beyond the arbitration agree-
ment, it may be revoked only in the part which
concerns the relevant); the arbitration award
is invalidated; the arbitral tribunal decided on
the rights and obligations of persons who did
not participate in the case.
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While exercising such powers, the court
fulfills the control function over the arbitration
award, which is mentioned above and which
must be assigned to the state as represented by
judicial authorities as the only authorities exe-
cuting justice through authorized professional
judges. In this context, the author cannot agree
with V.A. Rekun who proposed — for the inter-
ests of cases, for the interests of enterprises,
organizations and in order to relieve state
courts of the obligation to issue executive doc-
uments in arbitration cases which they did not
consider — to allow one or more permanent arbi-
tral tribunals to issue enforcement documents
in cases in an experimental fashion (Rekun,
2009, p. 268).

In addition, the author believes that activi-
ties of the judicial body cannot be purely formal
towards the issuance of an executive document.
The state court must assess the arbitration
award as to its compliance with the law; how-
ever, it is essential to keep in mind that the issu-
ance of a writ of execution enforces the arbi-
tration award and hence has some substantive
effects on the interested parties, including debt-
ors. The position of 1.O. But is convincing, as
follows: given that the interested party appeals
to the court with a statement, the purpose
of which is to guarantee the state enforcement
of the arbitration award, the court of competent
jurisdiction must make sure that the arbitra-
tion award is indeed lawful. At the same time,
the court of competent jurisdiction should be
endowed not with audit functions (i. e., not to
review the case and the arbitration award, make
a new decision, or change it) but control ones,
incl. a refusal to issue a writ of execution on
the grounds of the arbitration award’s non-com-
pliance with the law (But, 2016, p. 190).

Therefore, if the court finds the above cir-
cumstances amidst the procedure concerned, it
must respond accordingly, i. e., a refuse to issue
a writ of execution to enforce the arbitration
award. At the same time, it should be noted that
the establishment of these grounds by the court
is not legally related to requesting the case
from the arbitral tribunal. The conclusion on
the availability of preconditions for refusing to
issue a writ of execution can be made only on
the basis of the documents obligatorily attached
to the application: the original arbitration award
(or a duly certified copy thereof) and the orig-
inal arbitration agreement (or a duly certified
copy thereof), or a valid court decision revoking
the arbitration award or declaring the arbitra-
tion agreement invalid.

The statutory imposition of an obligation on
the state court to establish the potential avail-
ability of other grounds for a refusal to issue
a writ of execution in proceedings for grant-
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ing permission to enforce arbitration awards is
unjustified and contradicts the essence of this
procedure. In particular, para. 8, p. 1 of art. 486
of the CPC of Ukraine entails that the court
shall refuse to issue a writ of execution to
enforce the arbitration award if the permanent
arbitral tribunal has not provided the specific
case at the court’s request. The author has pre-
viously defended the position that requesting
the case from the arbitral tribunal does not meet
the objectives and competence of the state court
in the context of the legal goal to be achieved
through a system of procedural actions in
the proceedings on the case of granting per-
mission to enforce the arbitration award. It
seems that requesting for the arbitration case’s
materials should take place only in the case
of initiating another type of proceedings — pro-
ceedings in cases of appeal against arbitration
awards, challenging awards of international
commercial arbitration. The scientific commu-
nity has other arguments in favor of the exclu-
sion of such a ground for a refusal to issue
a writ of execution for enforcing the arbitration
award as failure to provide materials of the arbi-
tration case, which also deserves attention,
at the court’s request. For example, N.S. Stasiv
notes that the refusal to issue a writ of execution
on the grounds of the arbitral tribunal’s failure
to provide the materials of the arbitration case
at the request of the court is a sanction applica-
ble to the applicant who does not have objec-
tive options to comply with the requirements
of the court decision, and, therefore, shall not be
liable (Stasiv, 2020b, p. 7).

The legislator regards the cases when
the arbitration award contains ways to defend
the rights and protected interests not pro-
vided by law as grounds to refuse to issue
a writ of execution for the arbitration award
(item 7, p. 1 of art. 486 of the CPC of Ukraine).
This legislative provision is in discord with pro-
visions of other regulations, in particular art. 16
of the Civil Code of Ukraine. 1.O. But has stud-
ied this issue within his dissertation (But, 2016,
pp. 191-193). Today, the current wording of p. 2
of art. 16 of the Civil Code of Ukraine outlines
general methods of the protection of civil rights
and interests. However, it is also consolidated
the norm under which the court may protect
a civil right or interest in a different way estab-
lished by an agreement or law or a court in
cases specified by law. That kind of the vision
of ways to protect a right is reflected in the pro-
cedural rules. In particular, art. 5 of the CPC
of Ukraine establishes that when executing
justice, the court protects the rights, freedoms
and interests of natural persons, the rights
and interests of legal entities, state and public
interests in the manner prescribed by law or
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agreement. If the law or agreement does not
determine an effective way to protect the vio-
lated, unrecognized or disputed right, freedom,
or interest of the person who has appealed to
the court, the court may determine a method
to protect the right, which is not contrary to
law, following the requirement stated by such
a person. Arbitration courts also should be
authorized to apply such an approach to deter-
mining methods to protect rights. Therefore,
the ground provided in para. 7, p. 1 of art. 486
of the CPC of Ukraine should be excluded.
Among other things, pursuant to the current
procedural law, the court refuses to issue a writ
of execution for enforcing the arbitration award
if the arbitral panel, which made the arbitration
award, did not meet the statutory requirements,
i. e., the requirements of Section III of the Law
of Ukraine “On Courts of Arbitration”. How-
ever, the establishment of the relevant circum-
stances cannot be implemented by the court on
the assumption that the court should not request
for an arbitration case, as well as go beyond its
powers in proceedings of granting permission to
enforce arbitration awards, i. e., in deciding on
the issuance of a writ of execution, as in order
to conclude the arbitral panel’s non-compliance
with the statutory requirements, it is necessary
to conduct a substantive trial with mandatory
examination and evaluation of relevant evi-
dence indicating such a circumstance, which
cannot occur in the proceedings. In the author’s
opinion, the consideration of this issue should
take place only on the initiative of interested
persons, who should apply to the court of com-
petent jurisdiction and provide the necessary
evidence to confirm their position. This will
ensure the dispositive and adversarial nature
of civil proceedings and avoid the acquisition
of features of the investigative process. Many
scientific contributions are devoted to dispos-
itive and adversarial principles as fundamental
categories of civil proceedings and the court’s
role in such proceedings. In particular, V.A. Kro-
itor and V.Yu. Mamnytskyi, studying the adver-
sarial principle, note that the law is based on
the point that civil proceedings are conducted
on an adversarial basis, but with the active
assistance of the court, i. e., on the terms of their
cooperation, to consider the case effectively

(Kroitor, Mamnitskyi, 2019, p. 41). It is essen-
tial to support this position as the court can
only assist interested parties in exercising their
rights, but it cannot undertake such rights.

One should draw attention to the fact
that the above ground is available in the list
of grounds for revoking the arbitration award,
but only within proceedings on the case
of appeals against arbitration awards, challeng-
ing awards of international commercial arbitra-
tion. This type of proceedings is the only possi-
ble and optimal procedure for establishing that
the arbitral panel, which made the decision, did
not meet the statutory requirements. Therefore,
to differentiate court competence and avoid
duplication of judicial powers in various pro-
ceedings, para. 6, part 1 of art. 486 of the CPC
of Ukraine also needs to be abolished, but such
a ground must be preserved in para. 4 of p. 2
of art. 458 of the CPC of Ukraine.

5. Conclusions

The procedure for applying for the enforce-
ment of arbitration awards requires improve-
ment. The legal issues that need to be resolved in
the current legislation include the elimination
of the conflict between the norms of the CPC
of Ukraine and the Law of Ukraine “On Arbitra-
tion Courts” in terms of determining the court
of competent jurisdiction authorized to con-
sider the case on the issuance of an executive
document. This power should be assigned to
the court of appeal, as it is currently enshrined
in civil procedural law. In addition, the legal
requirement for requesting the case by the state
court from the arbitration court is unfounded,
given the nature of the proceedings in cases
of granting permission to enforce arbitration
awards. It is argued that legal grounds for
refusing to issue a writ of execution to enforce
arbitration awards (arbitral panel, which made
the arbitration award, did not meet statu-
tory requirements; arbitration award contains
ways to assert the rights and protected inter-
ests not provided by law; the permanent arbi-
tration tribunal did not provide the relevant
case at the court’s request) should be excluded
from art. 486 of the CPC of Ukraine. Although
the article resolves some controversial issues,
the procedure concerned requires further stud-
ies in this regard.
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INIPOBA/IKEHHA ¥V CIIPABAX IIPO HAJAHHS 1I03BOJIY
HA IIPUMYCOBE BUKOHAHHS PIINEHD TPETEIICBKUX CY/IIB:
ITPOBJIEMU TA HAITPAMU BJOCKOHAJIEHH

Anoranis. Mema cmammi ToJsiTac B OCTIKEHHI 0COGIMBOCTEH TPOBAKEHHS Y CIpaBax Mpo
HaJ[aHHS J03BOJIy Ha MIPUMYCOBe BUKOHAHHS PillleHb TPETeHChKUX CY/IiB Y IMBIIBHNX CIIPaBax, a TAKOX
y TIOIIYKY NISAXIB YIOCKOHAJIEHHS YMHHOTO IUBIJIBHOTO POIIECYaTbHOTO 3aKOHOIABCTBA.

Memoodu docaidscenns. Y TIpotieci JOCTiKEHHsT 3aCTOCOBYBAJIHCS K 3aTaTbHOHAYKOBI, TaK i CIIelri-
aJbHI MEeTOAN THi3HAHHS.

Pesynvmamu. 3’s1coBaHO CYTHICTb TIPOLIE/lyPHU 3BEPHEHHS 10 IPUMYCOBOTO BUKOHAHHS PillleHb Tpe-
TEJICHKUX CY/IiB Y IUBLIBHIX CIIpaBaX. BeraHoBieHo mpobieMaTiKy CyI0BOTO MOPSIIKY HAZAHHS [03BOJTY
Ha [IPUMYCOBE BUKOHAHHS PillleHb TPETEChKUX Cy/IiB. BUPOOIEHO MPOIMO3UILil 11010 ONTUMI3ALlii YMHHO-
IO 32KOHO/IABCTBA B OKPeCJIeHiii chepi PaBoOBiTHOCHH.

Bucnosxu. BcranosieHo, 1o mporiesypa 3BepHEHHs pillleHb TPETEHCHKUX CY/IiB /10 MTPUMYCOBOTO
BUKOHAHHsI IIOTPeOy€ CBOTO BAOCKOHAJIEHHS. Jl0 IIPaBOBUX MUTaHb, SIKi HEOOXIIHO BUPIIIMTU B YAHHOMY
3aKOHO/IABCTBI, HAJIEKUTD YCYHEHHS KOJi3i1 Mixk HopMaMu LL1BiIbHOTO TIpoliecyaqbHOTO KOIeKCY YKpai-
Hu Ta 3akoHy Ykpainu «IIpo Tpetelichbki cyam» B acTieKTi BU3HAYEHHS KOMIIETEHTHOTO CY/IY, yTOBHOBaXKe-
HOTO PO3IJIS/IATH CIIPABY 1010 BUIaui BUKOHABYOTo A0KyMeHTa. [le moBHOBa)keHHA Ma€ 3a/MIIATUCA 32
aTeJIAIIITHIM CYJIOM, SIK I1e 3aKPiTJIeHO Ha CbOTO/IHI B ITUBIILHOMY TIPOIleCYaIbHOMY 3aKOHOIABCTBI. Kpim
TOTO, HEOOIPYHTOBAHOIO BUAAETHCST 3aKOHO/[ABYA BUMOTA TIPO BUTPEOYBAHHSI JIEPIKABHUM CY/IOM CIIPABHU
3 TPETEHChKOro CyAy 3 OIVI/Iy Ha CYyTHICTb IIPOBAKEHHS Y CIIPaBax PO HaJ[aHHs 03BOJIY Ha IPUMYCOBE
BUKOHAHHsI PillleHb TPeTelchKuX cyiB. HaBeneHo apryMeHT! Ha KOPUCTH TOTO, 110 MAlOTh Gy TH BUKJIIOYE-
Hi 3i cT. 486 [luBinbHOTO MTPOTIECYaTPHOTO KOZIEKCY YKpaiHM TaKi MPaBOBi Mi/ICTaBH /TS BiIMOBY y BU/IAYi
BHUKOHABYOTO JINCTA Ha TIPIMYCOBE BUKOHAHHS PillleHHsT TPeTeHChKOTO Cyy: a) CKJIa/ TPETeHChKOTO CYLY,
SIKMM TIPUIAHATO PillleHHs, He BiJINOBiIaB BUMOTaM 3aKOHY; 0) PillleHHsI TPEeTEiChKOro Cyay MiCTUTD CII0-
co0u 3aXKCTY PaB Ta OXOPOHIOBAHUX IHTEPECIB, He IepegdaueHi 3aKOHOM; B) MOCTIIHO Aifounii TpeTei-
CBKMII Cy/1 He Ha/[aB Ha BUMOTY CyZly BiIIOBi/[HY CIIDaBY.

KimouoBi cioBa: pilieHHs TPETEHCHKOTO CY/y, BAKOHABYUIT OKYMEHT, TOBHOBAYKEHHST KOMIIETEHT-
HOTO CYZLY.
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LEGAL REGIME OF JEWELS AS AN OBJECT
OF MATRIMONIAL PROPERTY

Abstract. The purpose of the research is to study the nature of jewels as property and clarify
the expediency of classifying jewels as the private property of the husband or wife, as well as proving
the need to modify the list of assets belonging to the private property of one of the spouses.

Research methods. To accomplish the objectives of the work, general scientific and special methods
of cognition have been used.

Results. The author has analyzed the concept of jewels, specified the properties that distinguish
them from other personal items. The defining characteristic of jewels can be considered the price of such
an item. The properties of jewels indicate the need for their statutory division into those that have a low
cost and expensive ones. Expensive jewels differ in purchase motive and purpose. The purchase of jewels
by the spouses may be followed by a desire to recover the spent money with time and make a profit.
An analysis of the legislation of other states has shown that the value of jewels is taken into account in
the case-law of England under the division of property and the laws of Spain.

Conclusions. 1t is not advisable to combine jewels and other personal items into one group, which is
covered by the private property regime of one of the spouses. Given the development of socio-economic
relations in terms of the property status of the spouses, property value, the purchasing power of the people,
expensive jewels should be attributed to matrimonial property. The consolidation of the criterion
of the value of jewels will throw light on the property relations of the spouses and secure justice and balance
of interests of each spouse. Jewels, the value of which exceeds 20 minimum wages, must be subject to
the legal regime of matrimonial property established by art. 60 of the Family Code of Ukraine. Relevant
amendments should be made to the provisions of p. 2 of art. 57 of the Family Code of Ukraine by specifying
in personal items “a jewel, the value of which does not exceed twenty minimum wages set for the able-
bodied population as of January 1 of the particular year on the day of purchase”.

Key words: jewels, piece of jewelry, cost, personal items, private property of wife or husband,

ownership of matrimonial property, joint funds of spouses.

1. Introduction

As a result of the registration of mari-
tal relations, a married couple obtains per-
sonal non-property and property rights
and obligations, a joint legal regime of prop-
erty — a matrimonial property regime. Accord-
ing to art. 60 of the Family Code of Ukraine
(hereinafter — the FC of Ukraine), property
acquired by spouses during the marriage as
joint property is their matrimonial prop-
erty (Verkhovna Rada of Ukraine, 2002). At
the same time, each spouse may have property
belonging to him/her on the right of personal
ownership. The problems caused by the estab-
lishment of a legal regime of personal property
are one of the most challenging which occur
in law enforcement practice when resolv-
ing family matters. Articles 57, 58 of the FC

©Y. Sus, 2021

of Ukraine list assets that are the separate
property of the wife/the husband and specify
circumstances that lead to such a legal prop-
erty regime (Verkhovna Rada of Ukraine,
2002). Among them, jewels hold a special
place, which are mainly expensive items, that
may cause litigation in the division of matri-
monial property.

Social and socio-economic relations are
constantly evolving, including the property
status of spouses, property value, purchasing
power of the population, etc. Legislation should
respond to such changes. Therefore, a topi-
cal area of modern legal science is the analy-
sis of the expediency of classifying jewels as
the separate property of the husband or wife to
ensure fair regulation of matrimonial property
relations.
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2. The concept of jewels under domestic
law

From the moment of marriage registra-
tion, the presumption of community property
acquired by spouses, except for cases established
by law, comes into force (Lepekh, 2013, p. 85).
Thus, according to p. 1 of art. 57 of the FC
of Ukraine, the wife/husband possesses the fol-
lowing: property he/she acquired before the mar-
riage; property he/she acquired in the marriage
but on the basis of a deed of gift or succession;
property he/she acquired in the marriage but
for his/her personal finances. An individual
group of the property belonging to the private
ownership of only one of the spouses consists
of personal items. According to p. 2 of art. 57
of the FC of Ukraine, the separate property
of the wife and husband includes personal items,
incl. jewels, even if they have been purchased for
the joint money of a married couple (Verkhovna
Rada of Ukraine, 2002).

It should be noted that p. 2 of art. 24
of the Marriage and Family Code of Ukraine
states that the rule of the division of personal
items does not apply to jewels and luxury arti-
cles, even if they were used by only one spouse
(Verkhovna Rada of the Ukrainian Soviet
Socialist Republic, 1969). However, the rule was
changed with the adoption of the FC of Ukraine.

The current legislation classifies jewels
as personal items. The case law attributes
the following to the latter: clothing, accesso-
ries, hygiene products, cosmetics, and other
items that satisfy the daily needs of each spouse.
The FC of Ukraine does specify these items;
the term is evaluative, and the court, given
the item’s properties, shall decide whether
a particular item belongs to personal ones. The
defining characteristic is regularity and daily
use, as well as satisfaction of the needs of only
husband or wife.

Neither the FC of Ukraine nor other legis-
lative acts contain a statutory definition of jew-
els. This concept is also evaluative: in each spe-
cific case, the court decides whether the item is
expensive. Following the explanatory diction-
ary of the Ukrainian language, a jewel is an item
of high cost and value; fine jewelry, jewelry
(Bilodid, 1973).

Therefore, jewels can entail jewelry, various
products containing precious metals and gems,
watches, antique accessories, unique objects
used by one of the spouses, etc.

From the economic perspective, the jewelry
market is a part of the luxury market, which
meets the status needs of consumers (Sku-
bilina, Volovyk, 2017, p. 355). Luxury arti-
cles are not vital, one can do without them in
everyday life, but society considers them desir-
able. The motives that usually guide people in
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purchasing jewelry are different and individ-
ual. Among them are collecting rare or pieces
of jewelry of great worth, emphasizing social
status, and investing money. There are such
kinds of jewelry: designer; artistically valuable;
exclusive; with rare gemstones. Such purchase
motives distinguish jewels from other objects
that are designed to satisfy the daily needs
of one of the spouses.

Precious metals and gems, or products made
of them, as a kind of jewels can be the object
of investment — an investment that can make
a profit after a while. Moreover, such an object
can be a piece of jewelry with certified invest-
ment gems. In such cases, they are not solely
an individual accessory or decoration of a man
or woman. The advantages of investing in pre-
cious metals and products are an aesthetic
pleasure from ownership, long service life with-
out loss of product performance, and the con-
stant growth of their cost (Skubilina, Volovyk,
2017, p. 355). In particular, over the past 10
years, precious gemstones have gone up in price
by more than 110% (Knight Frank, 2019).
Today, pieces of jewelry are often provided
with a product passport and other documents
confirming their uniqueness or value as well as
belonging to a person.

Given the above, the price of an item can be
considered the defining characteristic of jew-
elry. According to this criterion, among pieces
of jewelry, one should differentiate between
low-cost and high-cost items. However, the cur-
rent legislation embodies only one property
of such items — regular use for personal needs,
individual use by a man or a woman. In order
to consolidate value characteristics of jewelry
at the legislative level, one may use the criterion
of comparison with the size of the minimum
wage, which takes into account the dynamics
of prices, costs of living, and its changes, etc.

The considered properties of jewels as per-
sonal items indicate the need for their statu-
tory division into low-cost and expensive. In
the author’s opinion, the legal regime of mat-
rimonial property should apply to expensive
jewelry. Each of the spouses is a legally equal
participant, incl. in terms of possession, use
and disposal of property acquired by them for
joint funds during the marriage.

According to arts. 69, 70 of the FC
of Ukraine, the wife and husband have the right
to partition matrimonial property irrespective
of marriage dissolution; the wife’s and the hus-
band’s shares are equal unless the agreement
between them or marriage contract provides
otherwise (Verkhovna Rada of Ukraine,
2002). The Ruling of the Supreme Court dated
December 16,2015 in case Ne 6-264111¢15 noted
that the interpretation of property as matrimo-
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nial is conditioned not only by the fact that it
was acquired during the marriage but also by
the couple’s joint investment or contribution
to property acquisition. Thus, the criteria that
allow classifying the property as matrimonial
are: 1) the time of acquisition of such prop-
erty; 2) the funds for which the property was
acquired (source of acquisition); 3) the pur-
pose of property purchase, which allows grant-
ing it the legal status of matrimonial property.
The norm of article 60 of the FC of Ukraine on
the acquisition of the right to joint matrimonial
property is considered to be correctly applied if
the acquisition of property meets the above cri-
teria (Supreme Court of Ukraine, 2015).

The author believes that such an approach
to determining the legal regime is fair, as well
as to the acquisition of an expensive precious
item, even if it is used by one of the spouses. At
the same time, the purpose of property acqui-
sition, which gives it the legal status of matri-
monial property, may involve investing money,
maintaining the social standing of the family
(not only of one spouse), etc.

Following the current approach of the leg-
islator, neither the purpose of property acqui-
sition nor the source of acquisition (the funds
for which the property was purchased) is
taken into account when determining the legal
regime. Thus, p. 2 of art. 57 of the FC of Ukraine
stipulate that jewelry is the separate property
of the wife or husband, even if it was purchased
for the joint money of spouses (Verkhovna Rada
of Ukraine, 2002).

In view of the above, the author holds that
it is inappropriate to link jewelry and other
personal items in one group, which is cov-
ered by the regime of separate property of one
of the spouses. The defining features of personal
items are regularity and daily use, the satisfac-
tion of the living needs of only man or woman.
At the same time, expensive jewelry is character-
ized by special value, investment attractiveness,
and other motives for purchase. Consequently,
expensive jewelry should be subject to the mat-
rimonial regime and community property, if it
was acquired during the marriage.

3. Legal regime of jewels in foreign coun-
tries

In most European countries, the regime
of jewels is not outlined separately in the rules
of marital property. In particular, it is absent
in the legislation of Lithuania, Latvia, Poland,
and Finland. Thus, the list of personal prop-
erty of one of the spouses is set out in art. 33
of the Family and Guardianship Code of Poland
(Sejm of Poland, 1964). It includes: 1) property
acquired before marriage; 2) property acquired
by inheritance or as a gift unless the deceased or
the grantor decided otherwise; 3) property that

satisfies the personal needs of one of the spouses;
4) non-transferable rights that can be used by
only one person; and other types which do not
mention jewels.

Finland’s marriage law does not stipulate
a special legal regime for jewels. However,
the following personal items are attributed to
the group of property that one of the spouses can-
not dispose of without the consent of the other:
any necessary tools used by one of the spouses;
movable property intended for the personal use
of the other spouse or children; movable prop-
erty that is part of communal household assets
used by both spouses (Section 35 of the Marriage
Act (Ministry of Justice of Finland, 1929)).

German law refers to jewels as a personal
item. Section 1476 of the German Civil Code
stipulates that the property, which remains after
fulfilling matrimonial property obligations,
belongs to spouses in equal shares. At the same
time, following paragraph 2 of section 1477,
each spouse may get items intended solely for
his/her personal use, including clothing, jew-
elry, and tools (Federal Ministry of Justice
of German, 2002).

Article 101 of the Dutch Civil Code also
contains a rule according to which each spouse
may demand the return of his/her clothes, val-
uables, professional and business equipment,
papers, and souvenirs belonging to his/her
family when dividing the marital property. The
division may be established by a divorce agree-
ment or by a judge (States General of Nether-
lands, 2012).

Attention should also be drawn to the con-
tent of art. 1346 of the Civil Code of Spain,
which attributes, inter alia, clothing and per-
sonal items that are not of appreciated value
to the personal property of each spouse (par-
agraph 7) (Ministry of Grace and Justice
of Spain, 1889).

In England, the wife is usually free to keep
her jewelry presented by her husband during
the partition of property. Exceptions are situ-
ations under which one can demonstrate that
the grantor’s firm intention was to reclaim jew-
els in case of marriage dissolution. British law-
yers note that the easiest way to demonstrate
the “solid intention” is a prenuptial or postnup-
tial agreement. At the same time, it is marked
that the case is complicated if the value of jewels
constitutes a significant share of assets owned
by a couple. Matrimonial assets are usually
divided so as to achieve a fair division between
the parties. In some cases, jewels are subject to
sale to strike a balance (Austin Kemp Solicitors
Limited, 2016).

If a man and woman have failed to agree
upon the portion of the property after divorce,
the case is litigated. Both parties are obliged
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to disclose their financial status fully during
the trial. Disclosure is implemented through fill-
ing out financial statements in the E Form that,
together with supporting documents, contains
complete information on the property, personal
assets, investments, savings, liabilities, business
assets, pensions, and income. In addition, it
must contain personal belongings worth more
than £ 500, incl. jewelry and other precious
items. These items are registered along with
the indication of their current value. The cur-
rent value is usually interpreted as the reasona-
ble resale value of the item rather than an insur-
ance appraisal. The court considers the value
of all assets that will later be divided between
the spouses to achieve a fair division. The higher
the value of jewelry compared to the total value
of other assets, the more likely it will be consid-
ered under division (Anthony Gold Solicitors
LLP, 2019).

In the USA, the situation varies depending
on the state. Thus, in the case of “Lane Edward
Williams v. Lisa Lyon Williams” as of March 26,
2019, heard by the Tennessee Court of Appeals
(Court of Appeals of Tennessee at Jackson,
2019), the wife asserted that her husband gave
her jewelry during the marriage. Meanwhile,
the husband stressed that the jewelry, valued
at $ 161,535.42, was common property and was
purchased as an investment. The court marked
that the Tennessee case law confirms this argu-
ment, as it is an asset acquired during the mar-
riage. However, the court applied the provisions
of §§ 36-4-121 (b)(2)(D) of the Tennessee
Code that “[property] acquired by spouses
at any time as a gift, by will or descent” is indi-
vidual property. During the trial, the court took
into account that the wife wore the jewelry in
question and did not know of any intention
of the husband to resell these items. As a result,
the Court of Appeal recognized these products
as personal property of the wife, which is not
subject to fair division. (Martin Heller Potempa
& Sheppard, 2019).

Therefore, the consolidation of a separate
legal regime of jewelsamong the rules on the mat-
rimonial property is not common to European
practice. In Germany and the Netherlands, jew-

els are items intended solely for the personal use
of one of the spouses and which he/she may be
required to return in case of property division.
In Spain, the criterion for personal items, which
may be attributed to the personal property
of only the husband or wife, is the lack of their
extraordinary value. The case law of England
draws attention to the value of jewels used by
one of the spouses: the higher the value of jew-
elry compared to the total value of other assets,
the more likely it will be considered by the court
under division. However, each spouse is obliged
to disclose information about personal belong-
ings (including jewelry and other valuables),
the amount of which exceeds £ 500 (approxi-
mately 18 thousand hryvnias).

4. Conclusions

The high cost is what distinguishes jew-
els from other personal items, which belong
to the private property of one of the spouses.
The defining properties of expensive jewels
are also purchase motives and purpose. The
purchase of jewels by the spouses may be fol-
lowed by a desire to recover the spent money
with time and make a profit. The value of jew-
els as an aspect that must be taken into account
when determining the legal status of matri-
monial property is recognized in Spanish law
and the case law of England.

Consequently, the author holds it neces-
sary to introduce the following amendments
into the provisions of part 2 of art. 57 of the FC
of Ukraine: “Personal private property of the wife
and husband is individual items, including jew-
els, the value of which does not exceed twenty
minimum wages set for the able-bodied popu-
lation as of January 1 of the particular year on
the day of purchase”.

Accordingly, jewels, the value of which
exceeds 20 minimum wages, should be subject
to the legal regime of matrimonial property
established by art. 60 of the FC of Ukraine.

The consolidation of the criterion of the value
of jewels will bring certainty to the property
relations of the spouses, and the consideration
of valuables acquired during the marriage as
matrimonial property will contribute to the fair-
ness and balance of interests of each spouse.
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HPABOBI/I_ﬁ PEKUM EOIHTOBHOCTEI?’I AK OB’€KTA BITHOCHUH
CIHILJIbHOI CYMICHOI BJJACHOCTI IIOAPY /KK

Axoranis. Memoto cmammi € NOCJIJKEHHsT TIPUPOAN KOIITOBHOCTEN SIK MailHa Ta 3'sCyBaHHS
JOTIIBHOCTI BifHECEHHsT KOIITOBHOCTEH M0 OCOGMCTOI TPUBATHOI BJACHOCTI WOJOBiKA M JAPY/KUHH,
a TaKOX JIOBE/IEHHsI HeOOXIHOCTI BHECEHHS 3MIH /10 TIepeTiKy MaifHa, 110 HAJEKUTH 10 0COOUCTOI TIPH-
BaTHOI BJIACHOCTI O/THOTO 3 HOZPY-KAKSI.

Memoou docnidxncenns. [list JocsrHen s 1iseit po60TH BUKOPUCTOBYIOThCS 3aralbHOHAYKOBI Ta Clie-
IiaJIbHI METOIM HAYKOBOTO ITi3HAHHS.

Pesyavmamu. 11poananizoBaHO MOHATTS KOUITOBHOCTEH, BUIJIEHO BJIACTUBOCTI, 1O BiIPI3HSIOTH
iX Biff iHIMMX pevell iHAMBIyaTbHOTO KOPUCTYBAaHHS. Br3HauaIbHOI0 XapaKTEPUCTUKOIO KOTITOBHOCTEH
MOJKHA BBKATH came IliHy TaKoro ImpeaMera. BiacTUBOCTI KONITOBHOCTEH CBifuarh Mpo HeoOXiAHICTh
HOPMATUBHOTO iX PO3MEKYBaHHS Ha KOIITOBHOCTI HM3bKOI BapTOCTI Ta KOIITOBHOCTI BUCOKOI BapTOC-
Ti. KormrroBHOCT] BHCOKOI BapTOCTI BiIPi3HSIOTHCSA MOTHBOM i MeToTo puabantst. KymiBis moapysksam
KOIIITOBHOCTEH MOJKE CYMPOBOKYBATHCS OAKAHHIM Yepe3 JesKUil qac TTOBEPHYTH BUTPAY€Hi rPONIOBi
KOIITH Ta oTpuMarty npubyTok. [IpoBeieHo aHasli3 3aKOHOJABCTBA IHIINX JIEPKAB, SIKMU [OKA3aB, 110
BapTICTh KOIITOBHOCTEH BPAXOBYETHCS B CYMOBill TpakTHIli AHTJII i/ yac TMO/iMy MaifHa Ta B 3aKOHO-
nasctBi Icnanii.
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Bucnoexu. BecraHoBiieHo, 110 HEAOIIIBHO 06 €IHyBaTH KOIITOBHOCTI Ta iHII peyi iHAWBILyaTbHO-
rO KOPUCTYBAHHS B OJIHY TPYIIY, HA SIKY HOITMPIOETHCS PEKUM 0COOHCTOT IPUBATHOI BJIACHOCTI O/[HOTO
3 HOZIPY’KKs. 3 OISy Ha PO3BUTOK COIIaJbHO-eKOHOMIYHUX BiJHOCUH y YaCTHHI MAifHOBOTO CTaHy
MOAPY KK, BAPTICTh MaifHa, KyMiBeJbHY CIIPOMOKHICTD HaceJeHHsI HeOOXi[HO BiIHECTH KOIITOBHOC-
Ti BHCOKOi BapTOCTi ZI0 CITJTBHOI CYMIiCHOI BJIACHOCTI TOJAPY>KXKs. 3aKpillJIeHHSI KPUTEPIil0 BapTOCTi
KOIITOBHOCTE! BHeCe BU3HAYEHICTb y MAalfHOBI ITPABOBITHOCUHY TTOJPY-KXKS Ta CIIPUSATHME JOTPUMaH-
HIO CTIPaBEJIMBOCTI i GataHCy iHTepeciB KOKHOTO 3 TOAPYsKoKs. Ha KoIToBHOCTI, BApTiCTh SKUX Mepe-
Briye 20 MiHIMAIBHUX 3apOOITHUX TLJIAT, MA€E TONMMPIOBATHCS MPABOBUH PEKUM CIIJIBLHOT CyMiCHOT
BJIACHOCTI NOZPY>K:Ks, BcTaHOBIeHui y cT. 60 CimeiiHoro xozexcy Ykpainu. BignosigHi aminu Bapto
BHECTH /10 TI0JI03KeHHs 4. 2 ¢T. 57 CiMeltHOTO Ko/ieKey YKpaiHu IIJISIXOM BUSHAYEHHsI cepejl peveil iHu-
BilyalbHOTO KOPUCTYBAHHS «KOIMITOBHICTH, BAPTICTh SIKOI Ha JICHb MPUAOAHHS HE TIEPEBUIYE B
TUKPATHOTO PO3Mipy MiHIMaJIbHOI 3apOOITHOI ILJIaTH, BCTAHOBJIEHOI /1JIst TIpate3AaTHuX ocib Ha 1 ciuns
Bi/ITIOBiIHOTO POKY>.

KiouoBi cioBa: KOLUITOBHOCTI, I0BEJTIpHUIT BUPIO, BapTiCThb, pedi iHAMBIAYalIbHOTO KOPHCTYBAHHSI,
0co0uCTa TIPUBATHA BJIACHICTD APY/KMHU YU YOJIOBIKA, IIPABO CIIBHOI CYMICHOI BIACHOCTI MOIPYAKKSI,
CITUTBHI KOIITH TIO/PYKKSL.
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LEGAL EXPERT IN COMMERCIAL PROCEEDING
IN UKRAINE

Abstract. The purpose of the article is to clarify the concept and legal nature of an expert in the field
of law in commercial litigation, his authorities; justify the difference in the role of an expert and legal
expert in commercial proceedings; identify shortcomings and possible advantages of including a legal
expert in the litigation experience.

Research methods. The work is performed on the basis of philosophical, general and special scientific
methods of cognition. Historical, logical, dialectical, comparative-legal, system-structural and some other
methods were used in the process of work.

Results. Because of the legal unification of the commercial, civil and administrative proceedings, a new
participant in the judicial proceeding has appeared for the first time — a legal expert, which is named in
the Commercial Procedure Code of Ukraine as an expert in the field of law (expert in law). The legal position
of the expert in the field of law and procedural issues of his participation, authorities, etc. are considered.
It is important to study the related issues, such as the analogy of law, the legal expert concludes about.
Attention is also paid to the comparison of Ukrainian and European norms regulating the participation in
the trial of a legal expert and attorneys general to provide qualified legal assistance to a judge.

Conclusions. Problems related to the participation of the legal expert can be divided into two
groups. The first one includes the shortcomings of the legislation in determining the requirements for
the identity of an expert in the field of law: education, professionalism, citizenship, and etc. The second
group of problems deals with the powers of a legal expert in litigation. In particular, we are talking about
the expert conclusions about the application of the analogy of law. Most objections are due to the fact that
the application of law and analogy of law has always been considered as the prerogative of the court, so
the involvement of an expert into these issues is inappropriate. Inadequate legal regulations of the institute
of legal expert cannot ensure its proper functioning.

Key words: lawsuit, legal expert, expert in law, expert in the field of law, attorney general, qualified
legal assistance to a judge.

1. Introduction ness relationships and the constant complica-
The main purpose of justice is to restore  tion of theirlegal regulation have led to conflicts
the violated right. The entire trial is designed  and difficulties for judges to apply legal rules.
to ensure that a lawful and reasoned judgment  The judge, as the main participant in the trial,
is reached. The emergence of new types of busi-  is obliged not only to make a fair and lawful
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decision in a timely manner but also to ensure
a lawful procedure for its adoption. In such
circumstances, the judge requires professional
legal assistance in the application of law when
resolving a complex dispute. This approach is
reflected in the emergence of a completely new
concept in procedural law — the legal expert
(the expert in the field of law).

In 2017, the Ukrainian procedural leg-
islation was substantially changed and uni-
fied that resulted in the adoption of the new
version of the Commercial Procedure Code
of Ukraine, the Civil Procedure Code
of Ukraine, and the Code of Administrative
Procedure of Ukraine. In accordance with
the law and judicial practice, one used to con-
sider inadmissible to adress legal questions to
court experts, in particular, about the compli-
ance of certain normative acts with the require-
ments of the law, the legal evaluation of the par-
ties’ actions, since such matters are exclusively
under court jurisdiction. The updated Com-
mercial Procedure Code of Ukraine (Art. 70)
(Hospodarskyi protsesualnyi kodeks Ukrainy,
1991), the Civil Procedure Code of Ukraine
(Art. 73) (Tsyvilnyi protsesualnyi kodeks
Ukrainy, 2004) and the Code of Administra-
tive Procedure of Ukraine (Art. 69) (Kodeks
administratyvnoho sudochynstva Ukrayiny,
2005) in the wording of the Law of Ukraine
Ne 2147-VIII of October 3, 2017 (Pro vnesen-
nia zmin do Hospodarskoho protsesualnoho
kodeksu Ukrainy, Tsyvilnoho protsesualnoho
kodeksu Ukrainy, Kodeksu administratyvnoho
sudochynstva Ukrainy ta inshykh zakonod-
avchykh aktiv, 2017) provide for the inclusion
of a law expert in litigation participants. The
content of all the mentioned articles regarding
the procedural status of a legal expert is identi-
cal in all codes. The provisions of the articles on
the content of the expert’s opinion in the field
of law and the assessment of the expert’s opin-
ion in the field of law by the court are also
identical (Art. 108, 109 of the Commercial
Procedure Code of Ukraine, Art. 114, 115
of the Civil Procedure Code of Ukraine,
and Art. 112, 113 of the Code of Administrative
Procedure of Ukraine). In addition, his position
is also governed by the provisions of the arti-
cles of the relevant codes regarding the general
rights and obligations of all parties to the trial.

Significant changes in the understanding
of the role and importance of the judge, as well
as the appearance in the trial of an expert in
the field of law, led to numerous controversies.
When discussing the emergence of a new liti-
gant, scholars and practitioners tend to be criti-
cal of its legal certainty.

The goal of this publication is to clarify
the concept and legal nature of an expert in
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the field of law in commercial litigation, analyze
his powers, compare the concept and meaning
of an expert and a legal expert in the commercial
process, identify the disadvantages and possible
advantages of including a law expert in trial par-
ticipants, and study foreign experience.

2. The status of a legal expert in commer-
cial proceeding

The analysis of the rules of the Commer-
cial Procedure Code of Ukraine indicates that
there are some shortcomings in the regulation
of the status of an expert in the field of law,
including the use of definitions. Thus, in the text
of the Commercial Procedure Code of Ukraine
and other procedural codes, the terms “law
expert” and “expert in the field of law” are
used. At first glance, such inconsistency is not
fundamental, but in the case of divergent inter-
pretations, this may raise controversy over
the identification and involvement of experts
for examination. In our view, the definitions
used are not identical.

The concept of an “law expert” is broader
than an “expert in the field of law”, since a law
expert can be a specialist both in the field of law
and other areas of dispute. Thus, an expert in
the field of law can only be a lawyer. For exam-
ple, when settling economic disputes, issues
of economics, management, finance, etc. may
arise. In such a case, it is necessary to contact
not only lawyers but also to involve specialists
in the relevant field. In our opinion, the author-
ity of the expert to draw conclusions about
the analogy of law and the content of foreign law
indicates the need to use a single term “expert in
the field of law” in the procedural codes.

Other scientists also support this approach
and point out that, in spite of giving an opin-
ion exlusively on specific issues, such a person
should be an expert in the field of law in gen-
eral, and not only on the issues about which
the conclusion is drawn. In view of the above,
the person should be referred to as an “expert
in the field of law” and not a “law expert” (Ria-
bchenko, 2017).

Another drawback of the legal regulation
of the procedural status of an expert in the field
of law is the uncertainty of his legal nature in
an economic litigation. According to Art. 70
of the Commercial Procedure Code of Ukraine,
only a natural person can be an expert in
the field of law. In Ukraine, legal expertise is
currently carried out by legal entities, research
institutes and universities, etc. We believe that
the judge should be empowered to formally
involve the above bodies and organizations act-
ing by their representatives for expert examina-
tion in the field of law.

An individual, who is an expert in the field
of law, must simultaneously meet two conditions:
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1) have a scientific degree; 2) be recognized as
aspecialist in the field of law. These requirements
are not clearly stated. The degrees of Candidate
of Science (PhD (Law)) and Doctor of Sci-
ence are awarded in Ukraine. Therefore, given
the legislature’s ambiguity and the fact that
the decision to admit an expert in law is taken
by a court, it is likely that the judge can decide
on the rank of the expert’s science degree. The
second condition is that such a person must be
a recognized legal practitioner. The ambiguity
of the criteria and the evaluative nature of such
a requirement raises even more questions. Who
should be considered as a specialist: a scientist
with experience or more publications, a prac-
ticing lawyer with a recent degree, or a lawyer
of a well-known organization?

The following issues are of interest: whether
it is necessary to take into account that a spe-
cialist practices within one field of law, but he
obtained a scientific degree in another, or many
scientific papers have been published in one
field of law, but specialist has become a famous
only for a single expression of his own opinion in
another field etc.

The procedural codes also do not specify
whether the parties’ consent is required for
a specialist to be recognized as an expert in law.
In addition, the issue of who will determine
such professionals is not regulated: the judge
personally, or the judge should refer to scien-
tific, higher education institutions, or to a spe-
cially established organization. Alternatively,
it is possible to provide for a court appeal to
the Scientific Advisory Board at the Supreme
Court. The Scientific Advisory Board is com-
posed of highly qualified legal experts to pre-
pare scientific opinions on the Supreme Court’s
activities. The Scientific Advisory Board may
draw up a recommended list or register of pro-
fessionals who may participate in the litigation
as experts in the field of law.

The issue of creating expert registers is rele-
vant to all European countries. The study “Civ-
il-law expert reports in the EU: national rules
and practices” emphasizes that public registers
must become more widespread in order to ena-
ble experts to be appointed by judges from out-
side the country where a given expert usually
works (Nuée, 2015). The legislation of Ukraine
does not set clear requirements for the citizen-
ship of legal experts. However, scholarly publi-
cations suggest that foreign law professionals be
involved in drawing conclusions about the true
content of foreign law (Butyrska, 2018).

The decision on the engagement of an expert
in the field of law to the participation in
the case, as well as the attachment of his opin-
ion to the case file, is taken by the court. How-
ever, the judge and any participant in the case

may initiate the involvement of such an expert
in the case. The participant in the case submits
such a proposal to the court or an appeal exe-
cuted as a statement (written or electronic),
which is submitted to the judge hearing the case.
In addition, according to Art. 108 of the Com-
mercial Procedure Code of Ukraine, the parties
in the case have the right to submit the opinion
of an expert in the field of law, who did not par-
ticipate in the trial.

Regardless of who initiated the involve-
ment of the expert in the field of law in the case,
the final decision on his participation is made by
the judge. Regardless of whether an expert in
law was involved in the case, the judge may not
take his opinion into account in the final deci-
sion on the case, if he has a different reasoned
opinion on the matter for which such expert
was involved. However, if the expert in law par-
ticipated in the case and the judge rejected his
opinion, it should remain in the case file.

The rights and responsibilities of an expert in
the field of law are set out in Art. 70 of the Com-
mercial Procedure Code of Ukraine, as such,
which are inherent only to him, in reality they
are characteristic of some other participants in
the lawsuit (specialist, translator). Responsi-
bilities include: appearing at a court summons,
answering court questions, providing explana-
tions. The rights of an expert in law include:
the right to know the purpose of his call to
court, to refuse to participate in a trial if he does
not have the appropriate knowledge. An expert
in law is also entitled to the payment of services
and compensation for costs associated with sub-
poena. In the absence of objections from the par-
ties to the case, an expert in law may participate
in the video conference way.

The results of the legal expert’s litigation
are drafted in a written opinion. An expert in
law is involved in the case in two instances:
1) the need to apply the analogy of law (analogy
of legal act); 2) in terms of the content of for-
eign law rules in accordance with their official
or generally accepted interpretation, practice,
doctrine in the foreign country concerned.

The analogy of legal act is understood as
the possibility of applying acts of legislation
governing similar in content relations in case
they are not regulated by the normative legal
act on a specific situation. The analogy of law
applies where it is impossible to use the analogy
of legal act to regulate such relations. In this
case, the unregulated legal relations are gov-
erned in accordance with the general principles
of law. Applying the analogy of law or the anal-
ogy of legal act is a part of the competence of any
lawyer, and even more so of a judge. That is why
we believe that empowering an expert in law to
rule on the analogy of law is false: it degrades
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the status of judges and provokes disrespect
for judicial professional competence. The judge
is the bearer of legal knowledge. The training
of judges is aimed at obtaining them the skills
to apply the law in a particular case, including
the law by analogy (Baliuk et al., 2021; Baliuk,
Namiasenko, 2019).

If a question arises as to the content
of the rules of a foreign law according to their
official or generally accepted interpretation,
practice of application, doctrine in the respec-
tive foreign country, there may indeed be a need
for the assistance of a specialist, especially in
a court of first instance.

The assessment of the expert’s opinion in
the field of law is carried out by the court under
the norms of Art. 109 of the Commercial Pro-
cedure Code of Ukraine. Pursuant to the arti-
cle cited above, the opinion of an expert in
the field of law is not evidence but has an aux-
iliary (advisory) character and is not binding
on the court.

In its decision the court may refer to
the expert’s opinion in the field of law as
the source of the information and must draw
its own conclusions on the relevant issues.
The opinion of the legal expert cannot con-
tain an assessment of the evidence, an indica-
tion of the reliability or inaccuracy of one or
the other evidence, of the advantages of one
evidence over the other, of what decision should
be taken as a result of the case. Therefore,
the legislator has made it clear that an expert
in the field of law is not involved in the process
of judicial evidence and that his opinin is not
one of the means of proof and has nothing to do
with the decision-making process.

3. Legal expertise in the Court of Justice
of the European Union

Some domestic scholars consider the activ-
ity of an expert in the field of law in Ukraine sim-
ilar to that of the Advocate General in the Court
of Justice of the European Union (Zozulia,
2017). We partially agree with this statement.
If one considers the activity of an expert in
the field of law as an activity of interpreta-
tion of law, then his function is similar to that
of the Advocate General in the Court of Jus-
tice of the European Union. However, the legal
certainty of the status of domestic experts in
the field of law differs significantly from that
of Advocates General.

The primary purpose of the Advocates Gen-
eral is to ensure that the Community law is
maintained in the interpretation and application
of European Union rules in the most complex
of cases. It is the duty of the Advocate General
to submit in open court a fully impartial, inde-
pendent and reasoned opinion on a case before
the Court of Justice of the European Union.
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Whereas judges, first and foremost, ensure that
the rules of procedure are adhered to and make
the final decision, taking into account the views
of the Advocates General.

The Advocates General and the Judges
of the Court of Justice of the European Union
are appointed by the governments of the Mem-
ber States, by common accord, in accord-
ance with Art. 139 of the Treaty establishing
the European Atomic Energy Community
(Dohovir pro zasnuvannia yevropeiskoho spiv-
tovarystva z atomnoi enerhii, 1957). They are
recruited from persons with impeccable repu-
tations and independents who possess the qual-
ities necessary for the performance of official
functions in high judicial positions in their
countries, or are legal experts of high and gen-
erally recognized competence. The term of their
activity is set by the EU legislation, and it is
stipulated that the composition of the Judges
and the Advocates General will be renewed
periodically. When the term of office expires,
such a person may be reappointed. In addition
to periodic renewal and death, their functions
may be terminated individually by resignation.
The number of Judges is almost double that
of Advocates General.

Both the Advocates General and the Judges
are selected by the same criteria, and their activ-
itiesare secured and guaranteed in the same way;
it is not surprising that the Advocate General’s
Opinion almost always form the basis of a judg-
ment of the Court of Justice of the European
Union. The Court of First Instance (formerly
the Tribunal) has no Advocates General, but
judges themselves may be involved in the per-
formance of the functions of Advocate General.
A judge involved in the role of Advocate Gen-
eral in any case may not participate in the deter-
mination of the case.

In addition, Advocates General have
some influence over litigation. In the process,
of course, the status of Advocates General
and Judges is somewhat different. According to
Art. 16 (5) of the Protocol (Ne 3) on the Statute
of the Court of Justice of the European Union
judges may seek the advice of the Advocate
General, where it considers that a case before
it is of exceptional importance, the Court may
decide, after hearing the Advocate General, to
refer the case to the full Court (Protokol (Ne 3)
pro Statut Sudu Yevropeiskoho Soiuzu (Pro-
tokol pro Statut Sudu Yevropeiskoho ekonom-
ichnoho spivtovarystva), 1957).

Atthesametime, following Art. 20 of the Pro-
tocol (Ne 3), the oral procedure includes, inter
alia, the hearing of the submissions of the Advo-
cate General. However, where it considers that
the case raises no new point of law, the Court
may decide, after hearing the Advocate General,
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that the case shall be determined without a sub-
mission from the Advocate General.

Advocates General are also vested with
supervisory functions and can interfere with
litigation on their own initiative. According
to Art. 62 of the Protocol (Ne 3) in the cases
provided for in the Treaty on the Functioning
of the European Union, where the First Advo-
cate General considers that there is a serious risk
of the unity or consistency of Union law being
affected, he may propose that the Court of Jus-
tice review the decision of the General Court.
The Court of Justice shall decide whether or not
the decision should be reviewed.

4. The essence of the legal nature
of the person providing legal assistance to
the judge

Comparing the legal nature of the Advocate
General and the legal expert in Ukraine, we seek
to find out the legal support for the function-
ing of the legal expert according to the purpose
of his appearance in the domestic litigation.

The legal nature of the Advocates General
lies in their similarity to the status of judges
of the Court of Justice of the European Union.
A legal expert is a participant in the trial, he
may be involved in litigation under conditions
determined by the procedural law at the discre-
tion of the judge.

In most cases, the Court of Justice
of the European Union considers cases with
the assistance of the Advocates General. The
Advocate General’s Opinion is not binding
on the Court in its decision, but in practice

the Court generally always takes into account
the Opinion of the Advocate General. At
the same time, the involvement of an expert
in law in litigation is not necessary in the cur-
rent legislative certainty, and at the same time
it degrades the status of a judge. The legislator
does not state that the experts in the field of law
are involved in the most important cases, but
outlines the focus of their involvement.

It is common ground that the Advocate
General, as well as the legal expert in Ukraine,
provide legal assistance to the court in the form
of its own opinion in a particular case.

3. Conclusions

The result of changes in the procedural codes
in Ukraine was the emergence of a new partic-
ipant to the case — a legal expert (an expert in
the field of law). Issues related to the involve-
ment of the legal expert can be divided into
two groups. The first one is the shortcomings
of the legislation in determining the require-
ments for the personality of the legal expert:
education, professionalism, citizenship, etc. The
second group of problems relates to the compe-
tence of an expert in the field of law in litiga-
tion. In particular, it is an expert’s opinion on
the application of the analogy of law and legal
act. The fact that the application of law and legal
act by analogy has always been considered a pre-
rogative of the court, and therefore the involve-
ment of an expert in law in these matters is inap-
propriate, is most objectionable. The imperfect
legal regulation of the expert in law institute
cannot ensure its proper functioning.
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EKCIIEPT I3 IIUTAHD IIPABA B TOCIIOJIAPCbKOMY ITPOIIECI YKPATHU

Anoranis. Mema cmammi — 3'sICyBaTH MOHATTS Ta IPABOBY IPHUPOY €KCIIEPTA B TaLysi IpaBa B roc-
HO/IAPCHKOMY CYIOYMHCTBI, HOTO OBHOBAKEHHST; OOIDYHTYBATH PI3HUIIIO Y 3HAYEHHI B TOCTIOAAPCHKOMY
IIPOIIeci eKcIepTa Ta eKcliepra B rajtysi paBa; BU3HAYUTH HEJIOJIKY i MOXKJIMBI TlepeBark BKIIOYeHHS /10
CKJIaTy YIaCHUKIB CyI0BOTO MPOIIECY eKCIepTa B TaIy3i TPaBa; JOCTiANTH iHO3eMHI TOCBI[ i3 BiIOBII-
HOTO ITUTaHHS.

Memoodu docridxcenns. Po6oTy BUKOHAHO Ha TMiACTaBi (BinocoPchbKo-CBITOMISAANNX, 3aralbHOHA-
VKOBHX Ta CIellialbHO-HAYKOBMX METOAIB Mi3HaHHS. Y mpoleci po60TH BUKOPUCTOBYBANKCS 1CTOPUY-
HUH, JIOTIKO-IOPUNYHUH, TiaJeKTHYHIH, HOPiBHAIbHO-IIPABOBUH, CUCTEMHO-CTPYKTYPHUI i ieski 101
MEeTOJIH.

Pe3ynvmamu. Yuaacminox yHidikarii mpaBoBOTO peTyJIioBaHHS TOCIOJAPCHKOTO, IINBITHHOTO TA a/{Mi-
HICTPaTUBHOTO NPOLECIB YIIEpIe 3'IBUBCS HOBUI YYACHUK CYIOBOTO IIPOIIECY, SIKOTO HA3BAJIM €KCIIEPTOM
y Tautysi rmpaBa (eKCIepToM i3 muTaHb npasa). Po3rissHyTo 1IpaBoBe CTaHOBUIIE €KCIIepTa B rajry3i npasa,
1oro TIOBHOBaKEHHSI Ta IPOIEAYPHI MUTaHHS HOro y4acTi Tolo. BaxamBuM € 10CiKeHHs OB A3aHUX
TIUTaHb, 30KpeMa aHaJIOTii 1TpaBa i 3aKOHY, IIPO 1[0 €KCIePT y rajysi mpaBa IpUiiMae BUCHOBOK. YBary
IIPU/IIJIEHO TAKOK TTOPiBHAHHIO YKPAiHCHKUX 1 €BPOIIEHCHKIX HOPM PEryJIIOBaHHS Y4acTi B CYZl0BOMY IIPO-
1ieci eKcrepTa B Taly3i paBa Ta TeHepaJbHUX aIBOKATIB /IS HA/IAaHHS KBaJli(hiKoBaHOI TPaBOBOi JI0TO-
MOTH CYZI.

Bucnosxu. TIpobiieMu, siKi CTOCYIOTBCSI y4ACTi €KCIIEPTA B TaJly3i IPaBa, MOKHA YMOBHO HOJILIUTH HA
aBi rpynu. [[o mepiioi HasexkaTh He[OMIKK 3aKOHOABCTBA Y MPOIleci BU3HAYCHHST BUMOT 10 0COGH eKc-
nepTa B rajysi mpasa: OCBiTa, mpodeciiiHicTb, TPOMaAIHCTBO ToIo. JIpyra rpyma mpobieM cToCcyeTbes
MTOBHOBAKEHD €KCIIePTa B rajly3i pasa B Cy/l0BOMY IPOIeci. 30KpeMa, ileTbCsl PO BUCHOBKU €KCIIepTa
3 IUTaHb 3ACTOCYBaHHS aHAJIOTIi 3aKOHY Ta 1paBa. HaiiGinbIie 3anepedeHb BUKIUKAE TOU (aKT, 110 3aCTO-
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CYBaHH;I [TPaBa Ta 3aKOHY 32 aHAJIOTIEIO0 3aBXK/IM BBAKAJIOCS [IPEPOTATUBOIO CY/IY, & TOMY 3aTy4eHHs eKC-
nepra i3 UX MUTaHb € HeopedyHuM. Heslockonasia paBoBa periiaMeHTallisl iHCTUTYTY eKCTepTa B Taysi
npaBa He MOKe 3a0e3eYNTH HaJlesKHe HOro (QyHKIIOHYBaHHS.
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LICENSING OF NON-BANKING
ACTIVITIES IN UKRAINE:
FEATURES OF PUBLIC ADMINISTRATION

Abstract. The purpose of the article is to consider the peculiarities of the implementation of public
administration in the field of licensing of non-banking activities in Ukraine, to determine the boundaries
of state regulation and identify shortcomings in legal regulation.

Research methods. The paper is executed by applying the general research and special methods
of scientific cognition.

Results. The authors have analyzed the legal regulation of non-banking financial services markets,
the legal status of non-banking financial institutions, the relevant powers of the National Bank of Ukraine,
as well as the features of licensing activities for the provision of non-banking financial services. The Law
of Ukraine “On Financial Services and State Regulation of Financial Services Markets” establishes general
legal principles in the field of financial services, regulatory and supervisory functions of financial services. In
general, the authors refer to various special legal statuses of non-banking institutions that have separate legal
regulation of the order of creation and operation, in particular: credit unions, pawnshops, leasing companies,
trust companies, insurance companies, funded pension institutions, investment funds and companies, other
legal entities, the exclusive activity of which is the provision of financial services. It should be argued that
there is a need to discuss the unification of legal status and types of economic activity (especially given
the common approaches to licensing their activities). In addition, having its own powers of the National
Bank of Ukraine in relation to rule-making activities, there is no special need for additional regulation.

Conclusions. Legal regulation of financial services markets requires further improvement in terms
of consistent separation of certain groups: banking services and non-banking financial services. The legal
status of non-banking financial institutions should be reviewed in view of the changes specified by Law
of Ukraine “On Financial Services and State Regulation of Financial Services Markets”. The authors
believe that the National Bank of Ukraine’s authority to regulate the entire financial services market
is a transitional one amidst self-regulation of the financial services market. The grounds for granting
and terminating licensing activities within the framework of committing offenses and non-compliance
with licensing conditions should be clarified.

Key words: licensing, non-banking financial institution, state regulation, public administration,
National Bank of Ukraine, economic freedoms, financial services market.

1. Introduction
The market of financial services has

activities of market participants. The perfor-
mance of certain functions of the public sector in

the appropriate specifics, given the general defi-
nition of state regulation of economic activity,
state influence on the financial market, as well as
the limits of public interference in the economic
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a market economy (for example, support, incen-
tives, mobilization, control, etc.) in the financial
services market is an indicator of the efficiency
of the domestic economic system.
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Under  conditions of  deregulation,
approaches to the so-called non-banking finan-
cial services market have been changed. Thus,
the procedure for public management in this
area has changed, and new approaches to licens-
ing and supervision have been formed. The
authors believe that such legislative approaches
are the basis for further changes, in particu-
lar, regarding the formation of self-regulation
of the financial services market.

The purpose of this publication is to con-
sider the features of the implementation
of public administration in the field of licens-
ing of non-banking activities in Ukraine, to
determine the boundaries of state regulation
and identify shortcomings in legal regulation.

The methodological basis of the research is
economic and legal views on the proportional
regulation of relations, the central bank’s place
and role, as well as the effectiveness of public
administration in the relevant market.

2. Legal regulation of the markets of non-
bank financial services in Ukraine

The legal literature draws attention to
the existence of various models of state inter-
vention in the exercise of economic freedoms in
the light of respect for human rights and pro-
portionality. As a result, there is: 1) the concept
of transaction costs (any agreement requires
some time and effort, which has a material
dimension and affects the final price of the prod-
uct, service or item on the market, resulting in
regulated contracts and guarantees of compli-
ance); 2) value theory (analysis of the permis-
sible limits of state intervention in economic
freedoms through clarifying the constitution’s
goals and principles); 3) the theory of values
(interventions are considered through the rec-
ognition of some values, which serve as the main
criterion for the legitimacy of decisions of pub-
lic administration) (Savchyn, 2020, pp. 62—-63).

Mechanisms of state regulation of the econ-
omy in the generalized sense are sets of inter-
related methods, tools, and forms of targeted
regulatory influence of the state, which are
grouped into mechanisms according to areas
for regulating business, regulation of monetary
and fiscal spheres, investment and innovation,
etc. (Bodrov et al., 2010, p. 130).

General legal principles of financial ser-
vices, regulatory and supervisory functions
of financial services are established by the Law
of Ukraine “On Financial Services and State
Regulation of Financial Services Markets”
(hereinafter — Law Ne 2664). In addition,
the Preamble of the Law defines its purpose —
to create a legal framework to protect the rights
and interests of clients of financial institutions,
individuals — entrepreneurs providing finan-
cial services, legal support and development

of a competitive financial services market in
Ukraine, legal support for a single state policy
financial sector of Ukraine.

In view of this, it seems that Law Ne 2664
is aimed at the implementation of the theory
of values, which is generally correlated with
the constitutional principle of the state system,
formed in Art. 3 of the Constitution of Ukraine.

According to the development strategy for
the financial services market, special attention
is paid to the non-banking financial market, in
particular, to bring the regulatory environment
closer to international standards by implement-
ing the rules of TAIS (International Association
of Insurance Supervision), IOPS (International
Organization of Pension Supervision), IOSCO
(International Organization of Securities Com-
missions) and EU acts (Strategy for the Devel-
opment of the Financial Sector of Ukraine until
2025, 2021, p. 8).

Law Ne 2664 separately regulates the tasks
and powers of the National Bank of Ukraine in
the field of state regulation of non-bank finan-
cial services markets. This legislative approach
is driven by the need to reduce the number
of regulatory and supervisory authorities in
non-banking financial services markets by
dividing the functions of the National Commis-
sion for State Regulation of Financial Services
Markets among other bodies for state regula-
tion of financial services markets.

In fact, the regulator was replaced, leaving
the main tasks of regulation, as well as the sep-
aration of non-banking financial services from
the object of regulation. Thus, in accordance
with Art. 27 of the Law Ne 2664, the National
Bank of Ukraine carries out:

1) strategy generation and implementation
of development and solution of systemic issues
of the functioning of financial services markets
in Ukraine;

2) state regulation and supervision
of the provision of financial services and compli-
ance with the relevant legislation;

3) protection of the rights of consum-
ers of financial services by applying measures
of influence within their powers in order to pre-
vent and stop violations of the law in the finan-
cial services market;

4) generalization of the practice of applica-
tion of the legislation of Ukraine on financial
services and markets and development of pro-
posals for their improvement;

5) development and approval of binding
regulations on issues within its competence;

6) coordination of activities with other state
bodies;

7) introduction of internationally recog-
nized rules for the development of financial ser-
vices markets.
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3. Non-banking institutions

The legal status of a non-bank financial insti-
tution is quite specific. Thus, Law Ne 2664 does
not provide a separate definition and features
of this institution. In accordance with the Reg-
ulations on the procedure for issuing a license
to transfer funds in national currency without
opening accounts, approved by the Resolution
of the Board of the National Bank of Ukraine
dated August 17, 2017 Ne 80, it is established
that: non-banking institution — a non-banking
financial institution or postal operator with
a valid license (sp. 15, p. 4); non-bank financial
institution — a legal entity that is not a bank
in accordance with the legislation of Ukraine
and is entered in the Register of Financial Insti-
tutions in the manner prescribed by the legisla-
tion of Ukraine (sp. 16, p. 4).

That is, in one case it is about licensing,
and in another — the presence of the organi-
zation in the register (which is a consequence
of licensing). Obviously, it would be more
appropriate for the law to differentiate between
the legal status of a bank and a financial insti-
tution in order to avoid logical errors (the ratio
of generic and specific concepts).

L.V. Borysov defines financial institutions
as participants in the financial services market,
which are created and operate in “modified”
(“complicated”) organizational legal forms,
which arise by including in the structure of ele-
ments of basic organizational legal forms of legal
entities additional, functional legal means that
reflect the special requirements for the relevant
types of legal entities depending on the eco-
nomic and legal interests of their founders /
participants (Borysov, 2016, pp. 3—4).

In general, we are talking about various spe-
cial legal statuses that have separate legal reg-
ulation of the order of creation and operation,
in particular: credit unions, pawnshops, leasing
companies, trust companies, insurance compa-
nies, funded pension institutions, investment
funds and companies, other legal entities, exclu-
sive the type of activity of which is the provision
of financial services. Thus, it should be argued
that there is a need to discuss the unification
of legal status and types of economic activity
(especially given the common approaches to
licensing their activities).

4. Powers of the National Bank of Ukraine

Given the changes in the legal regulation
of licensing of non-banking financial activities
and the tasks of the National Bank of Ukraine,
the question arises as to the ability of this con-
stitutional body to perform them. Thus, accord-
ing to Part 2 of Art. 99 of the Constitution
of Ukraine, the main function of the domestic
central bank — the National Bank of Ukraine — is
to ensure the stability of the currency. A separate
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norm stipulates that the Council of the National
Bank of Ukraine develops the basic principles
of monetary policy and monitors its imple-
mentation, and the legal status of the Council
of the National Bank of Ukraine is determined
by law (Art. 100).

Keeping in mind this constitutional word-
ing, the Law of Ukraine “On the National Bank
of Ukraine” delimits the main function (Art. 6),
under which the National Bank of Ukraine must
proceed from the priority of achieving and main-
taining price stability in the country and other
functions (Art. 7), which, in particular, includes
the implementation of state regulation and super-
vision on an individual and consolidated basis in
the markets of non-banking financial services
for non-banking financial institutions and other
persons who are not financial institutions but
have the right to provide certain financial ser-
vices and other laws of Ukraine (sp. 8-1, p. 1).

Referring to the licensing of non-bank-
ing financial services, we should focus on cer-
tain powers of the National Bank of Ukraine
in the field of state regulation of non-banking
financial services (Art. 28 of Law Ne 2664),
namely:

— issues non-banking financial institu-
tions and persons who are not financial insti-
tutions but have the right to provide certain
financial services, licenses to conduct financial
services, determines the procedure for their
issuance, suspension, renewal and revocation
(cancellation);

— determines the requirements for persons
who intend to conduct financial services activi-
ties, including requirements for their ownership
structure, corporate governance system, risk
management and internal control, conditions
of financial services activities, the implementa-
tion of which requires a license (license condi-
tions), and the procedure for monitoring their
compliance;

— establishes mandatory criteria and stand-
ards of capital adequacy and solvency, liquidity,
profitability, asset quality and risk of opera-
tions, compliance with the rules of financial
services and other indicators and requirements
that limit the risks of transactions with finan-
cial assets;

— provides information on requests for
information, provides conclusions on the attri-
bution of transactions to financial services;

— imposes restrictions on the combination
of certain types of financial services;

— determines the professional require-
ments for managers, chief accountants (per-
sons responsible for accounting, including on
the basis of contracts) of financial institutions
and may require dismissal of persons who do
not meet the established requirements for such
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positions, or termination of relevant contracts;

— sets the conditions and procedure for
conducting internal audit (control) in financial
institutions;

— establishes the procedure for approval in
accordance with this Law of the acquisition or
increase of significant participation in a finan-
cial institution.

Such a legislative approach is to some extent
sufficient to regulate the provision of non-bank
finance, in particular in terms of licensing. In
addition, having its own powers of the National
Bank of Ukraine in relation to rule-making
activities, there is no special need for additional
regulation.

However, according to Art. 34
of the Law Ne 2664, separate norms on licens-
ing of non-banking financial services are estab-
lished. Thus, the principles of licensing activi-
ties for the provision of non-banking financial
services, which essentially duplicate the consti-
tutional provisions of Art. 8, part 4 of Art. 13,
Art. 19 of the Constitution of Ukraine: 1) free-
dom and equality of rights of economic entities;
2) a comprehensive analysis, which provides for
a comprehensive analysis by the National Bank
of Ukraine of each person to make decisions in
the field of licensing; 3) legal certainty and rea-
sonable doubt, which provides for the estab-
lishment of regulations in the field of licensing
requirements for persons, the conditions of their
activities and documents submitted by them to
the National Bank of Ukraine within licensing
procedures, as well as granting the National
Bank of Ukraine rights, if there is reasonable
doubt as to compliance with such requirements,
or if there is information that requires further
evaluation, require clarifications, clarifications
and/or additional documents necessary to
ensure that the requirements are properly met.

5. Features of licensing activities for
the provision of non-banking financial ser-
vices

The classification of the procedure for licens-
ing economic activity depending on the specif-
ics of legal regulation is proposed and substanti-
ated in the legal literature: 1) general — unified
procedure established by the Law of Ukraine
“On Licensing of Economic Activities”; 2) spe-
cial — based on the general provisions of the law,
but has certain features defined by a special law;
3) special — is fixed by special laws and does
not provide for the extension of the law (Averi-
anova, 2019, p. 3).

According to p. 2 of Art. 34 of the Law
Ne 2664, the National Bank of Ukraine within
its competence in the field of state regulation
of non-banking financial services issues licenses
for financial services to non-banking financial
institutions and persons who are not financial

institutions but have the right to provide certain
financial services, (according to sp. 3-9, 11 p. 1
of Art. 4): trade in currency values; attraction
of financial assets with the obligation to return
them later; financial leasing; lending, including
on the terms of a financial loan; providing guar-
antees; financial payment services; in the field
of insurance; factoring,

According to Art. 35 of the Law Ne 2664,
a person who intends to conduct a certain
type of financial services subject to licensing,
applies to the National Bank of Ukraine for
a license, which must contain: 1) information
about the identity of the applicant (name,
location, banking details, identification code);
2) other information specified by regulations
of the National Bank of Ukraine; 3) if the appli-
cant has branches, other separate divisions,
which will carry out activities on the basis
of the obtained license, the application shall
indicate their location.

The license application shall be accom-
panied by documents, the exhaustive list
and requirements for the content of which
are established by laws on regulation of cer-
tain financial services markets and regulations
of the National Bank of Ukraine (these are
resolutions of the Board of the National Bank
of Ukraine: March 26, 2021 Ne 26 and Decem-
ber 24, 2021 Ne 153).

The National Bank of Ukraine shall decide
on the issuance of a license or refuse to issue it
within 30 working days from the date of receipt
of the application for a license and the full
package of documents attached to the applica-
tion, unless otherwise provided by law (Art. 36
of the Law Ne 2664). The grounds for deciding
to refuse to issue a license are:

1) inaccuracy of the information provided
by the applicant;

2) non-compliance of the applicant and/or
submitted documents with the requirements
of the law and/or regulations of the National
Bank of Ukraine, which determine the proce-
dure and conditions for issuing a license estab-
lished for the activity specified in the applica-
tion for a license.

According to Art. 38 of the Law Ne 2664,
in the case of a decision to issue a license,
the National Bank of Ukraine no later than
the next working day from the date of its adop-
tion: makes an appropriate entry in the State
Register of Financial Institutions or the Reg-
ister of Persons who are not financial insti-
tutions but have the right to provide certain
financial services; provides the applicant
with an extract from the relevant register on
the issuance of a license (the license takes effect
from the date of entry by the National Bank
of Ukraine of the entry in the relevant register).
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The grounds for revoking (revok-
ing) a license to provide financial services
(Art. 38-1) should be analyzed separately, in
particular those that are not related to the vio-
lation of licensing conditions or other violations
of the law, namely:

— detection of the fact (facts) of non-bank-
ing financial institution or a person who is not
a financial institution, but has the right to pro-
vide certain financial services, risky activities
that threaten the interests of depositors and/or
other creditors of such institution (person). The
list of signs, the presence of which is the basis for
the conclusion of the National Bank of Ukraine
on the conduct of non-banking financial insti-
tution or a person who is not a financial institu-
tion but has the right to provide certain finan-
cial services, law of order;

— non-provision of any financial service
by a non-banking financial institution or a per-
son who is not a financial institution, but has
the right to provide certain financial services,
within one year from the date of obtaining
the license.

The first ground is revealed in the Regula-
tion on the application by the National Bank
of Ukraine of measures of influence in the field
of state regulation of activities in the markets
of non-banking financial services, approved by
the Resolution of the Board of the National
Bank of Ukraine of February 1, 2021 Ne 12.
Thus, such signs include systematic violations
of the legislation on consumer protection
and advertising in the field of financial services
(for advertising that is considered unfair adver-
tising); as well as certain violations of credit
unions, insurers, non-bank financial institutions

licensed to provide guarantees (p. 9 of the Reg-
ulation), which in general should be charac-
terized as violations of the law and not risky
activities in understanding the nature of entre-
preneurship.

In turn, failure to provide any financial
services within a year from the date of obtain-
ing a license appears to violate the freedom to
conduct business, as it does not correlate with
violations of licensing conditions or other leg-
islation (of course, it is not a matter of conceal-
ing business “shelf”, “fiction” or “paper” organ-
izations).

6. Conclusions

Summing up some results, the authors
consider it appropriate to pay attention to
the following. Legal regulation of financial
services markets needs further improvement
in the sequential separation of certain groups:
banking services and mnon-banking finan-
cial services, which will promote unity in
approaches to public financial management in
general. The legal status of non-banking finan-
cial institutions, determined by separate laws,
should be reviewed keeping in mind changes
defined by Law Ne 2664. There is some doubt
about the need to authorize the National
Bank of Ukraine to regulate the entire finan-
cial services market. The authors believe that
this approach is transitional in the context
of the formation of self-regulation of the finan-
cial services market. The grounds for grant-
ing and terminating licensing activities
within the framework of committing offenses
and non-compliance with licensing conditions
should be clarified that will promote good faith
practice in the financial services market.
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NATURE AND CONTENT OF INTERNAL LABOUR
REGULATIONS AS AN ELEMENT
OF THE EMPLOYER’S ECONOMIC POWER

Abstract. The purpose of the article is to reveal the nature and content of the internal labour
regulations as an element of the employer’s economic power.

Results. In the article, the analysis of scientific views allows revealing general theoretical approaches
to the interpretation of the concept of “internal labour regulations”. The internal labour regulations cannot
be reduced to legal relations in the case of individual actors of labour law, moreover, their system, implying
these legal relations. The internal labour regulations of any organisation are designed for employees who
are not personified, that is, for everyone and not only those who work, but also those who will work in
the future. If the internal labour regulations are considered from the perspective of the legal regulatory
mechanism, they are part of it as a provision of objective law. In order for a legal relationship to arise, it is
necessary to have a certain legal fact, for example, an employment contract, an agreement of a transfer to
a branch, a representation, etc.

Conclusions. 1t is concluded that, at the present stage, the internal labour regulations can be
considered as a social and legal category based on economic power, the content of which is a set of rules
of labour conduct for participants in general labour subordinate to the employer, among which legal rules
formulated by the employer and adopted directly by the labour collective, with the participation of its
elected bodies or the employers themselves, play a decisive role. Currently, technological provisions, that
is, the legal rules of inactivity of technological process are developed, improved and applied by the employer
personally. The technological process is closely linked to the protection of employees’ work, and thus to
the protection function of trade unions. From this perspective, the participation of trade union bodies,
if not in the elaboration of technological rules, then in their application, would seem justified. However,
in a market economy and well-understood competition of organisations, the State considers this aspect
of the internal labour regulations as a priority for the employer, which ensures mobility and efficiency in
the recovery of technology, the technological process and legal rules they mediate.

Key words: internal labour regulations, economic power, employee, employer.

1. Introduction

Labour relations, which have undergone
fundamental changes in the context of the tran-
sition to a market economy, now require a fun-
damentally different approach to the legal reg-
ulatory mechanism, changes in its methods
and types. This has also affected attitudes
towards the very idea of the legal regulatory
mechanism for labour relations. A number
of works have emerged that treat both indi-
vidual elements and the entire legal regula-
tory mechanism differently. It is now clear that
the existing level of theoretical and practical
knowledge of the various elements of the legal
regulatory mechanism governing labour rela-
tions, their optimum expression and technical
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legal establishment is not sufficient to ensure
an effective legal regulatory framework in
the present circumstances and requires further
special development. In particular, the inter-
nal labour regulations, apart from the role
of a local regulation, are an important element
of the employer’s economic power.

In scientific works, the nature and content
of internal labour regulations have been con-
sidered by: N.T. Mykhalenko, L.O. Syrovatska,
N.A. Tymonov, V.M. Smirnov, D.V. Zhuravlov,
L.V. Mohilevskyi, V.M. Lebediev, O.S. Pashkov,
P.D. Pylypenko, N.M. Khutorian, and many
others. However, in spite of the large number
of scientific achievements, scientists have rather
superficially researched the internal labour reg-

© S. Lukash, 2021
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ulations as an element of the employer’s eco-
nomic power.

Therefore, the purpose of the article is to
reveal the nature and content of the internal
labour regulations as an element of the employ-
er’s economic power.

2. The history of the establishment
and development of internal labour regula-
tions

The literature review reveals that the con-
cept of internal labour regulations has long been
under focus of scholars. However, there is still no
generally accepted understanding of the term.
L.S. Tal’ was one of the first to define the con-
tent of the internal regulations of the economic
entity. He argued that the regulations created
within organisations were private legal regula-
tions. What he interpreted the private legal reg-
ulations as a kind of objective right, since it was
based on law-making (regulatory) factors capa-
ble, in accordance with the legal views of society
and the perception of persons subject to these
regulations, to establish binding rules of con-
duct (Tal’, 1919, p. 50). According to L.S. Tal’,
the regulatory expression of the will of private
individuals are the internal labour regulations,
collective agreements and other regulatory
agreements.

In Soviet labour law, N.T. Mikhailenko
studied the internal labour regulations. He
defined it as a system of rules for the conduct
of workers and officials of socialist enterprises,
organisations and institutions aimed at the full
and rational use of working time, increasing
productivity and producing sound products
(Mikhailenko, 1972, p. 209). V.M. Smirnov
defined the internal labour regulations on
the basis of the system of legal relations that
develop within the company (institution) in
the course of performing production tasks
which ensure the exercise of subjective rights
and duties by all participants in the work pro-
cess (Smirnov, 1980). L.A. Syrovatska con-
sidered the internal labour regulations as “the
regulations governing conduct, interaction
between employees at a specific enterprise,
institution, organisation in the process of work”
(Syrovatskaia, 1998, p. 228). According to her,
it is determined by the rules of the internal
labour regulations and, in some industries, by
disciplinary regulations (Syrovatskaia, 1998,
pp. 228-229).

Therefore, in most cases, in the field
of labour law, the internal labour regulations are
understood as prescriptions based on the provi-
sions of objective law; as the application of these
provisions in labour relations; or as the proce-
dure for the labour conduct of the partici-
pants in the joint work, subject to a local legal
regulation — the internal labour regulations.

Indeed, all of these elements occur, in one way
or another, in the analysis of internal labour
regulations. First, it is not possible to present
the internal labour regulations of any organ-
isation without the existence of legal provi-
sions that contain rules for the labour conduct
of employees subordinate in the course of work
to the employer and his/her representatives.
Second, the mere existence of such provisions
is meaningless, except for the purpose of their
adoption — implementation, strict compliance
by all participants in the joint work process in
a given organisation. Third, all rules of labour
conduct in an organisation should normally
be systematized in such a way that they are
accessible and understandable to all employees
of the organisation.

Therefore, the determination of internal
labour regulations requires to distinguish,
first, its regulatory basis and, second, its role in
determining the work conduct of the employ-
ees of the organisation. The regulatory basis
of the internal labour regulations cannot be
reduced toonly onelocal regulation,as L.A. Syro-
vatska has done, or to the entire set of labour
law, which contains generally binding prescrip-
tions emanating from the State (N.A. Timo-
nov). In both cases, there are extreme trends in
internal labour regulations.

The internal labour regulations cannot be
reduced to legal relations in the case of indi-
vidual actors of labour law, moreover, their sys-
tem, implying these legal relations. The inter-
nal labour regulations of any organisation are
designed for employees who are not personified,
that is, for everyone and not only those who
work, but also those who will work in the future.
The internal labour regulations of any organi-
sation are designed for employees who are not
personified, that is, for everyone and not only
those who work, but also those who will work
in the future. If the internal labour regulations
are considered from the perspective of the legal
regulatory mechanism, they are part of it as
a provision of objective law. In order for a legal
relationship to arise, it is necessary to have
a certain legal fact, for example, an employment
contract, an agreement of a transfer to a branch,
a representation, etc.

A.P. Sarkisov’s identification of the inter-
nal labour regulations with the regime of legal
relations in organizing the use of labour (legal
relations in respect of the internal labour reg-
ulation) (Sarkisov, 1984, pp. 9-10) does not
withstand scrutiny. When a researcher attempts
to incorporate labour relations or its individ-
ual elements into the internal labour regula-
tions, he avoids any possibility of demonstrat-
ing the practical significance of this category
of labour law, to reveal the possibilities corre-
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sponding to the phases (stages) in the realiza-
tion of this legal phenomenon, equates it, in
whole or in part, with the exercise by employees
of their rights and obligations at work, that is,
in the final analysis, one way or another, reduces
the internal labour regulations to labour disci-
pline, which is intolerable. To a certain extent,
the internal labour regulations of an organi-
sation can be equated only with the regula-
tory basis of labour discipline, as with the set
of provisions containing rules of labour con-
duct of employees. This system (set) of rules
of labour conduct includes not only legal pro-
visions but also other social provisions, such as
traditions, customs, public organisations’ provi-
sions operating in the enterprise. For example,
the role of the trade union and the requirements
of the statute regarding the union member’s
attitude to work and to his or her work duties.
Customs and traditions are so closely related
to legal rules of labour conduct that they are
often approved by the standard-setting bodies
of enterprises and incorporated into the con-
tent of local regulations, including the internal
labour regulations. Without any analysis or even
considering of social provisions in the formation
of the internal labour regulations, it is diffi-
cult to understand the mechanism of its effec-
tiveness, since it is only through joint action,
joint application of legal provisions with other
social provisions, implying rules of conduct in
the course of work, can ensure proper order in
the organisation.

In a market economy, the internal labour
regulations can be considered as a “regulatory
formalisation of economic power” (Lebedey,
1999, p. 98). The internal labour regulations
of an organisation are a complex social phenom-
enon. It is indeed based on economic power,
modified in the process of social partnership.
Economic power in the market has become
a necessary element of the organisational
unity of the legal entity. The social partnership
of the employer and the employees has a certain
impact on economic power, deforming it in a cer-
tain way. When jointly developing and adopting
local regulations, the employer and employees
of the organisation, their representatives are
equally obliged to abide by the standards con-
tained therein.

3. Role of economic power of the organ-
isation in making internal labour regulations

The analysis of economic power in
an organisation initially requires considera-
tion of the issue of power as a social phenom-
enon. This will enable to define more precisely
the nature of economic power and its role in
making the internal labour regulations.

In the course of social development, rela-
tions of power and subordination have devel-
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oped among members of society. Without
internal coordination and order, the creation,
development and functioning of social groups,
institutionalized associations and labour col-
lectives are impossible. All this requires to reg-
ulate properly human conduct to ensure their
joint activity (Afanas’eva, 1968, p. 41). Power
as a social phenomenon performs the regulatory
function, subordinating the conduct of people
in the process of their interaction.

Economic power in an organisation is
a form of power as a social category. Therefore,
this definition of power, with a few exceptions,
is also applicable to the analysis of economic
power. L.S. Tal’ was one of the first to study
economic power in the organisation. He argued
that economic power was the legal position
of an employer as head of an enterprise in rela-
tion to other persons forming part of a given
social unit (Tal’, 1916, p. 30). He identified
regulatory, managerial and disciplinary powers
(Tal’, 1919).

Subsequently, V.M.  Smirnov  wrote
that the regulatory authority is the right
of the head of production alone or together with
the trade union to issue local provisions of law.
In his opinion, power in question is the total-
ity of the law-making powers of the admin-
istration, exercised within the limits strictly
established by the State (Smirnov, 1972, p. 34).
The modern period, as noted above, is char-
acterized by the absence of strict regulatory
mechanism for the internal life of the organisa-
tion by the State and its bodies. The State sets
standards for the legal regulatory mechanism
for labour which cannot be worsened. The com-
petence of the administration is determined,
first of all, by the organisation’s statute and by
the job descriptions drawn up and adopted by
the organisation itself.

Managerial power means the authority
of the head to properly organise the production
process and assign the work duties to individual
employees (Smirnov, 1972, p. 34). The auton-
omy of the organisation in a market economy
entitles the employer (his/her representative)
to form, at his/her discretion, the technological
process in the organisation, taking into account
the market conditions for goods and services,
logistics and other factors, affecting the free-
dom of the employer to choose the technology
of the production process. Disciplinary power is
the authority to impose disciplinary measures
on those who violate labour discipline and to
reward employees for excellent performance.
These types of power, which are characteris-
tic of the employer, constitute a single con-
cept of managerial and disciplinary power. It is
a social phenomenon that reflects the essence
of society (Smirnov, 1972, p. 34).
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According to L.S. Tal’, “economic power
should be exercised within its scope, should be
manifested in legal forms” (Tal’, 1916; Postov-
alova, 2018). In modern Ukrainian conditions,
first, the power of the owner of an organisa-
tion is limited by the State and by peremptory
provisions. Second, the will of the labour col-
lective also influences the formation of eco-
nomic power within the framework of social
partnership, one of the forms of which is local
standard-setting. Third, using economic power,
the employer forms the technological process
in the organisation. In turn, the technological
process is chosen by the employer on the basis
of objective and subjective factors influencing
his/her choice. Therefore, the will and interests
of the employer and the executive and manage-
rial power of the owner in the organisation are
deformed.

The mission of economic power in an organi-
sation is to form a certain manner of action (con-
duct) of a work collective or individual worker;
to determine the scope of proper conduct and to
ensure that every employee is subordinate to
one’s interests and to the will of the employer
and his or her representatives. The interests
and will of the employer constitute the inter-
nal content of economic power. The essence
of power is its ability to influence the conduct
of people (Tikhomirov, 1968, p. 25; Kravchenko,
2012), to subordinate social groups and individ-
uals to its will and interests. Economic power
in the organisation is at the heart of and a sine
qua non of managing the employment of hired
workers. For management it is common to have

power and organizing foundations. Power,
including economic power, imparts a stable
character to the management structure, bring-
ing it into operation, ensuring the achievement
of goals, harmonizing and regularizing (Bar-
nashov, 1973, p. 9) the actions of participants in
general, subordinate, contractual work.

4. Conclusions

Therefore, at the present stage, the internal
labour regulations can be considered as a social
and legal category based on economic power,
the content of which is a set of rules of labour
conduct for participants in general labour sub-
ordinate to the employer, among which legal
rules formulated by the employer and adopted
directly by the labour collective, with the par-
ticipation of its elected bodies or the employ-
ers themselves, play a decisive role. Currently,
technological provisions, that is, the legal rules
of inactivity of technological process are devel-
oped, improved and applied by the employer
personally. The technological process is closely
linked to the protection of employees’ work,
and thus to the protection function of trade
unions. From this perspective, the participation
of trade union bodies, if not in the elaboration
of technological rules, then in their applica-
tion, would seem justified. However, in a mar-
ket economy and well-understood competition
of organisations, the State considers this aspect
of the internal labour regulations as a prior-
ity for the employer, which ensures mobility
and efficiency in the recovery of technology,
the technological process and legal rules they
mediate.
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CYTHICTb TA 3MICT BHYTPIIIHBOT'O TPYI0BOT'O PO3NOPSIKY
SIK EJIEMEHTA TOCIIO/IAPCHKOI BJIAJI POBOTO/IABIIA

Anorauis. Memoto cmammi € pO3KPUTTS CYTHOCTI Ta 3MIiCTY BHYTPIIITHBOTO TPYIOBOTO PO3IOPSI/IKY
SIK eJIeMEHTa TOCTIO/IAPCHKOT BJIa pOGOTO/ABIIS.

Pezynvmamu. Y crtarTi 3 OISy Ha aHATI3 HAYKOBUX IOTJIS/IB YUYEHNX PO3KPUTO 3araJbHOTEOpe-
TUYHI HiIXOX /10 TJIyMadeHHs MOHATTS «BHYTPILIHIN TPyZOBUI PO3NOPSIOK». BHYTpIIHIN TpyaoBUii
DOBIOPSIIOK He MOKe OYTH 3BeJIEHNUIA 10 MPABOBUX BiJIHOCHH, KOJIH HAETHCS PO OKPEMUX CYG EKTIB TPY-
JIOBOTO TIPaBa, a TUM Oisibie — J10 iX CHCTEMH, eleMeHTaMH1 sIKOI Iii TPaBoBi BixHOCHHN €. BHyTpimHiii
TPYIOBUI PO3HOPSIIOK Oy Ib-sIKOI OpraHisaitii po3paxoBaHuii Ha HalMaHUX POOITHUKIB, KOJIO SIKMX HE Iep-
COHi(iKy€eThCs, TOOTO Ha BCiX i KOXKHOTO 3 THX, XTO He JIKIIE MPAIIOE HIMHI, a i BIAITYEThCST Ha poOOTY
B MaliOy THHOMY. SIKIIIO PO3TJISAATH BHYTPIIIHIT TPYZOBHI PO3MOPSIIOK i3 MOTIISILY MEXaHiI3MY IPABOBOTO
PEryJIOBaHHs, TO BiH BIMCYETHCS B TAKKI FOT0 €JIEMEHT, SIK HOpMa 00'€KTUBHOTO TipaBa. JlJisi BUHUKHEH-
HsI TPABOBOT'O BiIHOIIEHHS HEOOXIIHA HASIBHICTD MEBHOTO IOPHAMYHOTO (AKTY, 10 SIKOTO MOKHA BilIHECTH,
HATIPUKJIAa/, TPYAOBUH JOTOBIP, YTOIY PO TIepeBeieH s A0 bifii Y mpecTaBHAITBA TOTIIO.

Bucnosxu. KoncratoBaHo, 110 Ha Cy4acHOMY €Tarli BHYTPILIHIN TPYAOBUI PO3MOPSIIOK MOKHA PO3-
TJISIIATH K COIIabHO-TIPABOBY KATEropilo, 3aCHOBAHY HA TOCMOMAPCHKIN B/, 3MIiCT SIKOi CTAHOBUTD
CYKYIIHICTh HOPM TPYIOBOI OBEAIHKU YYACHUKIB CIIIBHOI, TTijersiol poGoToAaBIeBi mpalli, cepeli SKUxX
BU3HAYAJBHY POJIb BUKOHYIOTh IOPUANYHI NpaBuiia, chopMyJIboBaHi POOOTONABIIEM Ta NPUIHATI TPY-
JIOBIM KOJIEKTHBOM Oe3II0Cepe/IHbO, 32 YIACTIO HOoro BUOOPHUX OpraHiB abo po6OTOABIIEM CAMOCTIHHO.
V 11eii yac TeXHOMOTIYHI HOPMH, TOOTO IOPUANYHI PABUJIA HEAISIIBHOCTI TEXHOIOTIYHOTO IIPOLIECY, PO3-
POGJISAIOTHCS, YAOCKOHATIOITHCS I 3aCTOCOBYIOThCS POOOTOAABIIEM OAHOOCIOHO. TexHoMOTIYHMIT ITpoIiec
TiCHO MOB’sSI3aHUH 3 0XOPOHOIO IIPAITi MPAIiBHUKIB, 2 OT:Ke, I i3 3aXMCHOIO PYHKITi€I0 TpodCItiiok. I3 mboro
HOIJIsILy 31aBajiacst OM BUNPABAAHOIO y4acTh POQCIIJIKOBIX OPraHiB sIKIIO He B PO3pobJIeHHi, To xoua 6
Y 3aCTOCYBaHHi TEXHOJIOTTUHUX HOPM. O/[HAK Y PUHKOBHMX YMOBAX OCIIOJIAPIOBAHHS Ta LIJIKOM 3pO3yMiJIOi
KOHKYPEHIIii OpraHisariii lep;kaBa BBaKa€ el acreKT BHYTPIIIHBOTO TPYAOBOTO PO3MOPSIIKY MpiopuTe-
TOM POOOTOMABIL, 110 3a0e31euye oMy MOOLIbHICTD Ta eDeKTUBHICTD Y BiZIHOBJIEHH] TEXHOJIOTI], TEXHO-
JIOTIYHOTO IIPOIIeCy i oTocepeIKOBAaHIX HIMU ITPABOBUX HOPM.

Kitouosi ciioBa: BHY TpIlIIHiil TPYIOBHI PO3HOPSIIOK, TOCTIOAAPCHKA BJIA/IA, TIPAI[iBHUK, POOOTOIABEILb.

The article was submitted 15.12.2021
The article was revised 05.01.2022
The article was accepted 26.01.2022

52



12,2021
ADMINISTRATIVE LAW AND PROCESS

UDC 342.95
DOI https://doi.org/10.32849,/2663-5313/2021.12.09

Oleg Baschuk,

Postgraduate Student at the Department of Police Law, National Academy of Internal Affairs, 1,
Solomyanska square, Kyiv, Ukraine, postal code 03035, bashchuk.oleg@ukr.net

ORCID: orcid.org/0000-0001-9121-8485

Baschuk, Oleg (2021). Present state of anti-discrimination policy in Ukraine under
the transformation of police activity. Entrepreneurship, Economy and Law, 12, 5358, doi https://
doi.org/10.32849,/2663-5313,/2021.12.09

PRESENT STATE OF ANTI-DISCRIMINATION
POLICY IN UKRAINE UNDER
THE TRANSFORMATION OF POLICE ACTIVITY

Abstract. The purpose of the article is to reveal the present state of anti-discrimination policy in
Ukraine under the transformation of police activity.

Results. The article covers the key issues of making national anti-discrimination policy, considering
the specificity of reforming and developing the law enforcement function of the state, in particular,
the provision of high-quality police services. The strategic documents reflecting content and areas
of realization of police competence in this field are classified and described. It is noted that establishment
of ademocratic state is possible only through the formation of civil society based on the principles of the rule
of law and human and civil rights. The duty to effectively involve interested members of the population in
the management of public affairs and human-cantered functioning is entrusted to public authority.

Conclusions. 1t is concluded that nowadays, four main levels of public anti-discrimination policy in
Ukraine, generally interrelated and complementary, can be found in the relevant strategic documents
of state significance. They reflect the basic content of the exercise of police competence in this field,
taking into account other socially significant tasks of the law enforcement function of the state, such
as: the first level is the area of public policy on the development of civil society and mechanisms for
the realization and protection of subjective rights of the population; the second level is the area of public
policy regarding the development of the scope of the principle of non-discrimination for specific categories
of the population; the third level is the area of public policy on regional development, reform of local self-
government and territorial organization of power; the fourth level is the area of public policy on reforming
the law enforcement sector of the state.

Key words: anti-discrimination policy, civil society, National Police of Ukraine, human and civil

rights, law enforcement function, non-discrimination principle, strategic documents.

1. Introduction

The functioning of all the elements
of the national legal mechanism for preventing
and combating discrimination is due to public
policy established in this field. Consolidated
and conceptual guidelines on the fundamen-
tal areas of public authority make it possible
to effectively implement international human
rights prescriptions and prevent the violation
or restriction of rights, freedoms and legitimate
interests of the individual on any grounds.

The Ministry of Internal Affairs of Ukraine
and the National Police of Ukraine are actors
authorised to exercise the general powers
of the central executive authorities to com-
bat discrimination. To a large extent, they
are entrusted by law and entire society with
the vital task of implementing relevant pub-
lic policy. Consequently, what is needed now

© O. Baschuk, 2021

is a clear specification of the issue in terms
of domestic policing.

The purpose of the article is to clarify
the present state of Ukraine’s anti-discrimina-
tion policy under the transformation of police
activities.

2. Features of state anti-discrimination
policy

Currently, state anti-discrimination policy
in Ukraine has four levels, the first is of a fun-
damental role and is a basis for the development
and sustainable existence of democracy and all
its institutions. Without an established civil
society, which is fully provided with civilized
means and ways for the exercise and protection
of the rights, freedoms and legitimate interests
of the individual, it is impossible to combat dis-
crimination effectively. Only a high level of legal
culture, legal awareness, equal interaction with
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citizens and other important factors can create
in society a common plane of mutual respect
and treatment of all people as equals.

Over recent years, the above mentioned has
been reconsidered by the Ukrainian author-
ities and detailed in the National Strategy for
promoting the development of civil society in
Ukraine for 2016—2020, approved by Ne 68,/2016
Decree of the President of Ukraine as of Feb-
ruary 26, 2016, aimed at creating a favourable
environment for the development of civil soci-
ety and establishment of effective cooperation
between the public authorities and local author-
ities based on partnership; additional opportu-
nities for the realization and protection of civil
rights and freedoms and for meeting public
interests through the use of forms of participa-
tory democracy, public initiative and self-organ-
ization (Decree of the President of Ukraine on
promoting the development of civil society in
Ukraine, 2016).

This clearly underscores the above-men-
tioned statement that the establishment
of a democratic state is possible only through
the formation of civil society based on the prin-
ciples of the rule of law and human and civil
rights. The duty to effectively involve inter-
ested members of the population in the man-
agement of public affairs and human-cantered
functioning is entrusted to public authority.

It has been recently updated the most
important strategic document, the National
Human Rights Strategy approved by the Pres-
idential Decree Ne 119/2021 as of March 24,
2021, which is aimed at ensuring the primacy
of human rights and freedoms as a determining
factor in making public policy and the exercise
of powers by public authorities. Its implemen-
tation should result in a systematic approach
to human rights and freedoms, the coordi-
nation of the activities of authorities, civil
society institutions and economic entities,
and the establishment of an effective mechanism
for the realization and protection of human
rights and freedoms, elimination of systemic
shortcomings underlying the violations identi-
fied by the European Court of Justice (Decree
of the President of Ukraine on the National
Strategy in the Sphere of Human Rights, 2021).

An analysis of this legal regulation shows
that the legislator has adopted a well-estab-
lished concept of the civilized world: failure
to respect the non-discrimination principle
is a direct violation of human and civil rights
and freedoms. The public authorities should
build such a functional model, which will allow
an effective counteraction to discriminatory
manifestations within the state’s framework for
protection of legal rights. Moreover, the Strat-
egy is based on a number of principles, among
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which is equality and non-discrimination in
ensuring human and civil rights and freedoms,
which is provided for in a separate paragraph 8
Prevention and Combating Discrimination.

The second level covers the area of public
policy regarding the development of the scope
of the non-discrimination principle for specific
categories of the population, especially national
minorities, women and persons with disabilities.
Such areas are now under the focus of the main
vectors of making public policy.

The Law of Ukraine “On National Minori-
ties in Ukraine” defines that our state guaran-
tees national minorities (groups of Ukrainian
citizens, who are not Ukrainians by nation-
ality, show a sense of national self-awareness
and community among themselves), regardless
of their national origin, equal political, social,
economic and cultural rights and freedoms,
supports the development of national identity
and expression. The central executive author-
ities authorized by the President of Ukraine
are responsible for making public policy on
inter-ethnic relations and protecting the rights
of national minorities (Law of Ukraine “On
National Minorities in Ukraine”, 1992).

Negative stereotypes found in society
regarding persons belonging to the Roma
national minority complicate the participation
of their representatives in the public life of ter-
ritorial communities. This deepens exclusion
and leads to discriminatory practices, in par-
ticular, the dissemination of utterances intended
to degrade or to call for violence against indi-
viduals or groups of individuals due to their
real or perceived membership of a particular
nationality, religion, sex or other characteristics
and have a negative impact on the enjoyment
of human rights (Order of the Cabinet of Min-
isters of Ukraine “On Approval of the Strategy
for Promoting the Realization of the Rights
and Opportunities of Persons Belonging to
the Roma National Minority in Ukrainian Soci-
ety until 20307, 2021).

Recently, in the international arena, the pro-
motion of gender equality has been increasingly
developed, affecting the relevant component
of Ukraine’s State anti-discrimination policy.
In view of the fact that members of the police
force, especially district police officers, are one
of the key actors in preventing and combat-
ing domestic violence and gender violence, in
which, according to official statistics, the abso-
lute majority are women, the National Action
Plan for the Implementation of Recommen-
dations provided for in the concluding obser-
vations of the Committee on the Elimination
of Discrimination against Women for Ukraine’s
eighth periodic report on the implementation
of the Convention on the Elimination of All
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Forms of Discrimination against Women up to
2021, approved by Order Ne 634 of the Cabinet
of Ministers of Ukraine of September 5, 2010,
underlines that this law enforcement body is
of importance.

In particular, it is a matter of: priority to
take measures to combat corruption and impu-
nity effectively and to fulfil the previous com-
mitment to prevent, investigate, prosecute
and punish violence against women by state
and non-state actors; systematic training on
human rights, in particular, women’s rights,
for all law enforcement officers, introduction
and implementation of a code of conduct;
appropriate training for investigators; police
officers to increase their capacity to investigate,
document and prosecute perpetrators of sexual
violence, etc. (Order of the Cabinet of Ministers
of Ukraine “On approval of the National Action
Plan to implement the recommendations set out
in the concluding observations of the UN Com-
mittee on the Elimination of Discrimination
against Women to the eighth periodic report
of Ukraine on implementation of the Conven-
tion on the Elimination of All Forms of Dis-
crimination against Women”, 2018).

The third level is the area of public policy on
regional development, reform of local self-gov-
ernment and territorial organization of power,
which is also the leading element in Ukraine’s
public anti-discrimination policy in view
of the police performance in combating dis-
crimination. For example, district police officers
will be able to perform obligations duly and to
contribute properly to the exercise and pro-
tection of the subjective rights of citizens, pro-
vided well-developed amalgamated territorial
communities, where each member is objectively
perceived as an equal member, there is a strong
tradition of mutual assistance and support, etc.

The corresponding area of national policy is
among strategic documents:

1) The State Strategy for Regional Devel-
opment up to 2020, approved by Decision
Ne 385 of the Cabinet of Ministers of August 6,
2014, defines the objectives of public regional
policy and the main tasks of central and local
executive authorities and local self-govern-
ment bodies aimed at achieving those objec-
tives; implies the coherence of such policy with
other public policies aimed at territorial devel-
opment. The advisability of preparing a new
document in accordance with European stand-
ards for a period synchronized with EU plan-
ning and budget cycles, taking into account
the influence of such global spatial develop-
ment trends, which Ukraine cannot avoid:
urbanization, depopulation of villages, change
of settlement system (Resolution of the Cab-
inet of Ministers of Ukraine “On approval

of the State Strategy for Regional Develop-
ment until 2020”7, 2014);

2) The Concept for reforming local self-gov-
ernment and territorial organization of power
in Ukraine, approved by the Order Ne 333-p
of the Cabinet of Ministers of Ukraine ad
of April 1, 2014, determines the areas, mecha-
nisms and terms for the formation of effective
local self-government and territorial organiza-
tion of power for the establishment and main-
tenance of a full-fledged living environment
for citizens, and for the provision of high-qual-
ity and accessible public services; establish-
ment of institutions of direct people’s power,
meeting the interests of citizens in the terri-
tory concerned, harmonization of the inter-
ests of the state and territorial communities
(Order of the Cabinet of Ministers of Ukraine
“On approval of the Concept of reforming local
self-government and territorial organization
of power in Ukraine”, 2014);

3) The Action plan for the implementation
of a new stage of reforming local self-govern-
ment and territorial organization of power in
Ukraine for 2019-2021 approved by Order
Ne 77-p of the Cabinet of Ministers as of Janu-
ary 23, 2019 defines the components of organi-
zational and legal, financial, logistical and other
support for the implementation of the new terri-
torial framework for the activities of the author-
ities at the community and district levels;
the transfer (decentralization) of executive
power to local self-government and its distribu-
tion on the basis of the principle of subsidiarity;
an appropriate resource base for the exercise
of local self-government authority; mainte-
nance of an effective system of service in local
self-government bodies; development of forms
of direct people’s power: elections and ref-
erendums (Order of the Cabinet of Ministers
of Ukraine “On approval of the action plan for
the implementation of a new stage of reforming
local self-government and territorial organiza-
tion of power in Ukraine for 2019-2021",2019).

3. Reform of the state law enforcement
sector, the area of public policy

As well as the above-mentioned vectors for
providing a set of highly effective human rights
tools, the fourth level, implying the area of pub-
lic policy on reforming the law enforcement
sector of the state, is equally important. On
the other hand, this level is significantly func-
tional, without which it is virtually impossible
to implement the national legal mechanism for
preventing and combating discrimination.

In the case of the police, this is because,
even if hypothetically idealistic democratic sys-
tems of the state and society based on the best
international practices was made, with unpro-
fessional, corrupt police officers the protection
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of human and civil rights and freedoms would
turn into distortion. Indeed, the violation
of the principles of the rule of law and legality
will not allow the development of the principles
of justice and equality at all levels of society.

This is based on the ongoing processes
of reform of all public administration in
the country, since good governance is a pre-
requisite for European integration. In order to
ensure an effective making of public policy in
various fields, it is planned to establish a profes-
sional, efficient, effective and accountable sys-
tem of central executive authorities. Improve-
ment of the quality of administrative services,
the legality and predictability of administra-
tive actions enhance the position of the state
in international ratings and are also important
for increasing citizens’ confidence in the state.
The Strategy for public administration reform
in Ukraine for 2022—-2025, approved by Order
Ne 831-p of the Cabinet of Ministers of July
21, 2021 (Order of the Cabinet of Ministers
of Ukraine “On some issues of public admin-
istration reform in Ukraine”, 2021) is aimed
to build a capable service and digital state in
Ukraine that ensures the protection of the rights
and interests of citizens on the basis of Euro-
pean standards and experience.

The public administration reform, based
on the principle of human-centrism, permeates
the entire modern chain of executive author-
ity. The Strategy for the development of bodies
of the Ministry of Internal Affairs up to 2020,
approved by Order Ne 1023 of the Cabinet
of Ministers as of November 15, 2017, proclaims
the observance and safeguarding of human
rights and fundamental freedoms as a key value
in the activities of the bodies of the Ministry
of Internal Affairs (Order of the Cabinet of Min-
isters of Ukraine “On approval of the Strat-

egy for the development of the system bodies
of the Ministry of Internal Affairs for the period
up to 20207, 2017). Moreover, the effective mak-
ing of public anti-corruption policy is an impor-
tant component of police reform. In this regard,
the main bodies of the relevant national policy
are: Law of Ukraine “On the fundamentals of state
anti-corruption policy in Ukraine (Anti-Cor-
ruption Strategy) for 2014—2017”, the Strategy
of communications in prevention and combat-
ing corruption, Anti-corruption programme
of the Ministry of Internal Affairs of Ukraine for
20202022 approved by Order Ne 84 of the Min-
istry of Internal Affairs of Ukraine as of Janu-
ary 31, 2020, the Anti-corruption programme
of the National Police of Ukraine for 2019-2021
approved by Order Ne 246 of the National Police
of Ukraine as of March 20, 2019.

4. Conclusions

Nowadays, four main levels of public
anti-discrimination policy in Ukraine, gen-
erally interrelated and complementary, can
be found in the relevant strategic documents
of state significance. They reflect the basic con-
tent of the exercise of police competence in this
field, taking into account other socially signif-
icant tasks of the law enforcement function
of the state, such as: the first level is the area
of public policy on the development of civil
society and mechanisms for the realization
and protection of subjective rights of the pop-
ulation; the second level is the area of public
policy regarding the development of the scope
of the principle of non-discrimination for spe-
cific categories of the population; the third level
is the area of public policy on regional develop-
ment, reform of local self-government and ter-
ritorial organization of power; the fourth level
is the area of public policy on reforming the law
enforcement sector of the state.
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CYYACHMI CTAH AHTHAMCKPUMIHALIAHOI OJITHUKY YKPATHU
B YMOBAX TPAHC®OPMAIIIT COEPH NOJIIIEACHKOI AIATBHOCTI

Anorauisa. Memoro cmammi € 3'siCyBaHHS Cy4aCHOTO CTaHY aHTHIMCKPUMIHAIIHOI HOMITUKN YKpa-
inm B yMoBax Tpancdopmaitii cepu moJrineicbkoi AisiibHOCTi.

Pe3ynvmamu. Y ctatTi po3KpnTO TOJOBHI TUTaHHS (POPMYBaHHS i peasisailii HallioHAJIbHOI AaHTH/IH-
CKPUMIHAIIHOI TTOJIITUKY 3 YPaXyBaHHM cIelndiku IIPOKOro pehOpMyBaHHS Ta PO3BUTKY HPABOOX0-
ponHoi GYHKILT siepKaBu, 30KpeMa HAAHHST SKiCHUX TOJIIEHChKUX MOCIYT. 3/ilicHeH0 Kaacudikaiiiio
Ta 0XapaKTEPU30BAHO BiAMIOBIZIHI CTPATETidHI HOPMATUBHO-TIPABOBI aKTH, SIKi PO3KPUBAIOTH OCHOBHHUI
3MICT i HAIPsIMK peastizaliii KoMmeTeHIii nosiiii B 3a3Haveniii cepi. Harosomeno Ha Tomy, o mobyaosa
JIEMOKPaTUYHOI JIepKaBU MOKJINBA JIMIIE Yepe3 YTBEPKEHHS IPOMA/ITHCBKOTO CYCITIIbCTBA, SIKE iCHY€E
Ha TIPUHIUTIAX BEDXOBEHCTBA MPaBa Ta 3a0e3MeYeH s B HANKPAIIUH CIIoci6 MpaB JIOANHE i TPOMASTHUHA.
Ha ny6utiany Birajry mokazieHo 060B’sI30K i3 1iEBOTO 3Ty YeHHsT 3aIliKaBJIeHUX PEACTABHUKIB HACEIEHHST
JI0 YIIPaBJIiHHS Jlep>)KaBHUMU CIIPaBaMU, a TaKOX (YHKILIOHYBaHHS BCi€l BJIaJIHOI BEPTUKAJI BUKIIOYHO
B Me3Kax KOHIIEIIil JIIO/INHOI[EHTPHU3MY.

Bucnosexu. 3pobiieHO BUCHOBOK, 110 HA ChOTOJHI JOLJIBHO BHOKPEMUTU YOTUPHM OCHOBHI DiBHI
Jlep’KaBHOI aHTUANCKPUMIHAIIWHOI MOMITUKYM YKpaiHW, sKi 3araJloM MaioTh B3a€MOIIOB'SI3aHUI i B3a-
€MOJIOTIOBHIOIOYMIT XapaKTep Ta PO3KPUBAIOTLCS Y BIANOBIIHUX CTPATETiYHUX JOKYMEHTAX JIepsKaBHOTO
3HayeHHs. BOHM PO3KPUBAIOTH OCHOBHMUII 3MICT peastisallii KoMIeTeHIIii moilii B 3a3HaveHiii cdepi 3 ypa-
XYBaHHSM iHIIKX COIiaJIbHO 3HAYMMUX 3aB/aHb [IPABOOXOPOHHOI (DYHKIL ilepskaBy, 30KpeMa: TIepIuii
piBeHb — HAMPSIM JIeP>KaBHOI TOMITHKY MO0 PO3BUTKY IPOMAJISTHCHKOTO CYCIIThCTBA T MEXaHi3MiB pea-
Jrizarii it 3axucty cy6’'eKTUBHUX [IPAB HACETEHHST; APYTHIT PiBEHb — HAIPSM JEP/KABHOI TTOJHITHKH TIO/O
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PO3BUTKY cepr T0OTPUMAHHS IPUHIMITY HEAMCKPUMIHAIIii 32 OKPEMUMHU KaTETOPiSMH HaceJeHHs; TPeTiil
piBeHb — HATIPSIM JIepsKaBHOI MO THKY TIO/I0 PETIOHAIBHOTO PO3BUTKY, pepOpMYyBaHHS MiCIIeBOTO CaMo-
BPSIZLyBaHHS Ta TEPUTOPIalbHOI OpraHisalii BjaJy; YeTBepTHl PiBeHb — HAIPSM JIep:KaBHOI IOJITUKH
1110710 pechopMyBaHHS ITPABOOXOPOHHOI cepH JIepKaBu.

Kmouogi cioBa: anTHAMCKPUMIHAITHA TOJIITUKA, TPOMAJISTHCBKE CYCIIiIbCTBO, HallionaibHa moJmiirist
Ykpainu, mpasa JIOIMHU T2 TPOMA/ISTHUHA, TIPABOOXOPOHHA (DYHKILis, IPUHIUIT HEAAMCKPUMIiHALii, cTpare-
TiYHi JOKyMEHTH.
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PROBLEMS OF THE USE OF VIDEO SURVEILLANCE
AND VIDEO ANALYTICS SYSTEMS IN ACTIVITIES
OF THE NATIONAL POLICE BODIES (UNITS)

Abstract. Purpose. The purpose of the article is to highlight problematic issues of the use of video
surveillance and video analytics systems in the activities of the National Police bodies (units).

Results. The article considers the specificities and problems of the use of video surveillance and video
analytics systems in the activities of the National Police of Ukraine. It is established that the use of video
surveillance systems and video analytics by police officers opens up new possibilities for crime prevention,
contributes to effective and accurate decision-making for detecting crimes, including in “hot pursuit”. It
is noted that now only one information subsystem “Harpoon” of the information and telecommunication
system “Information portal of the National Police of Ukraine” operates but has a limited functionality
to work with the flow of video information and cannot fully meet users’ requests. It is determined that
the legal and regulatory mechanism for the use of video surveillance and video analytics systems in
Ukraine is in the early stages. In many regions of our state, the scope of regional programmes for crime
prevention, public safety and public order “Safe City” provides for the development and improvement
of video surveillance and video analytics systems. Statistical data and examples of “hot pursuit” detection
with the help of video surveillance systems and video analytics are examined. Problematic issues in
the operation of these systems are identified. The Information portal “Harpoon” and video analytics
software ULA are analysed.

Conclusions. The study makes proposals for the development of a unified video analytics software
with a high potential and its warranty. It is proposed to leave video cameras on the balance sheet of local
self-governments, but to transfer the processing and storage of information received from them to the state
level — to create single or multiple mirror servers in different parts of the country, to which all services
concerned will be able to access after having legally obtained the relevant login and password. This will
allow controlling access to information properly and standardizig the necessary processes.

Key words: video surveillance, video analysis, software product, access to and protection of information,
legal and regulatory framework.

1. Introduction

The active development of information pro-
cesses and the introduction of new inventions,
achievements and technologies into production
and managerial processes have led not only to
the possibility of the progressive development
of our state but have also increased the number
of crimes and improved the means and methods
of committing them. Therefore, the use of video
surveillance and video analytics systems by bod-
ies (units) of the National Police of Ukraine (fur-
ther — NPU) isincreasingly relevant, since it opens
up new possibilities for crime prevention, contrib-
utes to effective and accurate decision-making for
detecting crimes, including in “hot pursuit”.

© |. lvanov, 2021

The video surveillance and video analyt-
ics systems of the NPU are rapidly improving
in today’s environment, but urgent problems
in their use arise, both in legal and technical
terms. Now only one information subsys-
tem “Harpoon” of the information and tele-
communication system “Information portal
of the National Police of Ukraine” (IPNP)
(Order of the Ministry of Internal Affairs
of Ukraine “On approval of the Instruction on
formation of the information subsystem «Har-
poon» of the information and telecommunica-
tion system «Information portal of the National
Police of Ukraine»”, 2018) operates, but has
a limited functionality to work with the flow

59



12,2021

ADMINISTRATIVE LAW AND PROCESS

of video information and cannot fully meet
users’ requests, which has limited video flow
functionality and is unable to fully implement
user requests. It should also be noted that
the NPU, which are the main users of video
surveillance and video surveillance systems,
require an appropriate legal and regulatory
mechanism, which unfortunately does not
exist at present. An analysis of the regulations
in force shows that the legal and regulatory
mechanism for the use of video surveillance
and video analytics systems in Ukraine is in
the early stages. Therefore, the issue of the fur-
ther development of the system of video sur-
veillance and video analysis, as well as the legal
and regulatory mechanism for its use by bod-
ies (units) of the National Police of Ukraine,
becomes particularly relevant.

The use of video surveillance systems
and video analytics in the activities of the police
were studied by 1.V. Bondarenko, V.M. Kar-
dash, I.B. Kochetkova, O.M. Kliuev, O.V. Mak-
nytskyi, V.O. Myroshnychenko, M.O. Rusylo,
and others. However, the dynamics of modern
information development confirm the relevance
of studying this problem.

The purpose of the article is to highlight
problematic issues of the use of video surveil-
lance and video analytics systems in the activi-
ties of the National Police bodies (units).

2. Identification of the required range
of video surveillance and intrusion detection
equipment

Scientific and technological —progress
determines an increase in the range of video
surveillance equipment and its penetration
into all sectors of human activity. In 2015,
after the adoption of the Law of Ukraine “On
the National Police” (Pietkov, 2020), they took
on a larger scale in the work of the NPU. The
main objectives of video surveillance systems
and video analytics are to prevent offences,
reduce their number, bring perpetrators to jus-
tice and increase the public’s sense of security.
I.V. Bondarenko, V.M. Kardash, and O.M. Kli-
uev argue that “Video surveillance systems assist
the bodies and units of the National Police
of Ukraine in crime prevention” (Bondarenko,
2005; Kardash, 1999; Kliuiev, 2010).

To date, the NPU’s bodies (units) use sev-
eral types of video surveillance equipment:
chest video recorder (body cam); dashcam;
video cameras in administrative buildings,
public places and roads; intelligent video-ana-
lytics software, digital video information that
helps to solve the following tasks: aggressive
and inappropriate behaviour of citizens towards
police officers, abuse of power by police officers,
unjustified use of physical force against citizens,
as well as prevention of crimes and offences by
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prompt response to events, detecting crimes in
“hot pursuit”.

This study focuses directly on the use
and problems of video surveillance and video
analysis. In many regions of our state, the scope
of regional programmes for crime prevention,
public safety and public order “Safe City” pro-
vides for the development and improvement
of video surveillance and video analytics sys-
tems. The territorial bodies of the National
Police are primarily interested in introduc-
ing such systems, since their use has a posi-
tive impact on the detection and investigation
of criminal offences and on the prevention
of administrative offences.

According to the NPU, more than 38,000
CCTV cameras were installed under the regional
programmes “Safe City” in Ukraine, of which
18,708 were installed in regional centres, 19,846
in other cities and towns of the state. It should be
noted that information from 21,946 video cam-
eras is given the Emergency Operations Cen-
tres of the General Directorates of the National
Police in the Regions (GDNP) for further use
in the performance of official duties. More than
3 thousand of these cameras are connected to
the software of IS Harpoon IPNP, as well as
other video analytics systems integrated into
the IPNP system, thanks to which cities, such
as Kyiv, Dnipro, Odesa, Chernivtsi, Chernihiv,
have improved the tendency to detect crimes
just committed.

For example, police officers of the Depart-
ment of Organizational and Analytical Sup-
port and Operational Response of the GDNP
in the Dnipropetrovsk region (dispatchers
and emergency operations analysts) thanks
to the reactions of the video analytics system
ULA software complex, in real time mode,
timely respond and guide in detail police units
to detect transport in search, in accordance
with information subsystem Wanted vehicles
of the IPNP. As a result of the measures taken,
in the last four years, 476 wanted vehicles were
seized (in 2018 — 77; in 2019 — 243; in 2020 —
141; in the first half of 2021 — 15). In particular,
on November 9, 2018, the department of 102
of the GDNP in Dnipropetrovsk region received
a report from a citizen about the theft of two
state license plates from his car Geely in Dni-
pro. In 10 minutes, the dispatcher with the help
of the video analytics software ULA discovered
the car Skoda-Superb on which the stolen state
license plate was mounted and guided the police
that detained the vehicle and persons of Cauca-
sian nationality who were inside.

It should be noted that only an intelligent
video analytics system, as a multiplier of force,
augmenting the efforts of limited police per-
sonnel, can provide a greater long-term return
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on investment in video surveillance. Through
intelligent elements, the video analytics soft-
ware can: perform continuous data processing;
perform rapid search by vehicle registration
numbers; determine hard evidence in court, etc.
(Action plan of the National Police of Ukraine
aimed at improving the system of rapid response
to offenses or events during the IV quarter
of 2020 and 2021, 2020).

It should be noted that, in order to
improve the effectiveness of its work,
the Ministry of Internal Affairs has drawn up
the Strategy for the development of the system
of the Ministry of Internal Affairs of Ukraine
(Order of the Cabinet of Ministers of Ukraine
“On approval of the Strategy for the develop-
ment of the system of the Ministry of Internal
Affairs of Ukraine until 20207, 2017), Concept
of the program of informatization of the system
of the Ministry of Internal Affairs of Ukraine
and central executive bodies, whose activities
are directed and coordinated by the Cabinet
of Ministers of Ukraine through the Minister
of Internal Affairs of Ukraine for 2021-2023
(Order of the Ministry of Internal Affairs
of Ukraine “On announcing the decision
of the board of the Ministry of Internal Affairs
of Ukraine”, 2021), with a view to maximizing
the use of information and communications
technology in the performance of official duties,
including video surveillance systems.

However, to date, the NPU own no unified
powerful video-analytics software product.
Currently, the IP Harpoon operates in the IPNP
system of the NPU (Regulations on the informa-
tion and telecommunication system “Informa-
tion Portal of the National Police of Ukraine”,
2017), but its functional capacity is significantly
reduced in comparison with the functional soft-
ware of video analytics ULA, and is designed for
statistical comparison of information received
from the video cameras with transport infor-
mation recorded in the IPNP system about
wanted vehicles, and in case of its detection dis-
patchers DOASOR of the GDNP are informed
by automatic creation of electronic card 102
of IPNP, which also contributes to the detec-
tion of crimes (Order of the Ministry of Internal
Affairs of Ukraine “On approval of the Instruc-
tion on the organization of response to state-
ments and notifications about criminal, admin-
istrative offenses or events and operative
informing in bodies (units) of the National
police of Ukraine”, 2020).

In connection with the above, individual
GDNP additionally use the video analytics soft-
ware product ULA, developed by Odesa private
enterprise LanTek. This video analytics software
functionally allows to determine the direction
of a car, its characteristics, the track of a route

over a certain period, etc. At the same time,
the use of such software, developed by private
enterprises, has a negative impact on the budget
of the country or the Ministry of Internal
Affairs of Ukraine, the NPU and the GDNP,
since, in addition to the purchase, it is necessary
to budget its waranty annually, which in 2021
is estimated to be 1 million 197 UAH (Lyt-
vin, 2021). In our view, these costs could have
been avoided if the NPU had a similar unified
video analytics product, the warranty thereof
the Department of Information Analysis Sup-
port (DIAS) of the NPU was free.

At the same time, in Ukraine, together
with the positive aspects of the application
of the capabilities of video surveillance systems
and video analytics by the NPU, problematic
legal issues regarding their use, as well as inad-
equate protection of the information received,
exist. In particular, video surveillance data
greatly facilitates the work of the NPU, but any
such case could potentially collapse in court,
law does not find such evidence admissible.
A lawyer could convince a judge that such evi-
dence had been obtained in an irregular manner
and therefore could not be admitted.

3. Ways to address the problematic issues
of video surveillance and intrusion detection

The Association of Ukrainian Human
Rights Monitors (further — Association
UMDPL) systematically examines problem-
atic issues in the use of video surveillance
and video analytics in the work of the NPU. In
particular, on 15 October 2019, during a round
table at the Ukrainian Media Crisis Centre,
M.V. Kameniev, an expert of the Association
UMDPL, drew attention to the absence of a leg-
islative basis for the establishment of video sur-
veillance systems in public places. Individual
local self-governments have only approved
the Regulations on the operation of video sur-
veillance systems, but all of them have short-
comings (Decision of the Kirovohrad City
Council “On approval of the Program of imple-
mentation of the video surveillance system for
the protection of public order in Kirovohrad”,
2011). This potentially poses a risk that
an order of a court or other authorized body can
ban the use of cameras installed. The second
problem is the uncertainty of who can access
the digital data of these cameras. According
to M.V. Kamenieyv, the results of the inspec-
tions revealed that access to video information
and its retention period were different, and that
the requirements for the protection of such
information were not met. There is almost
no warning of filming, although there should
be a warning at the video surveillance sites
and information on who is conducting the video
surveillance and how to contact them.
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The situation regarding the use of vid-
eo-analytics software, such as the identification
of license plates of vehicles and faces has also
not been regulated. This functionality exists in
many of the installed CCTV cameras. In addi-
tion, in Ukraine, in most cases faces of individ-
uals are not considered as personal information
to be protected under the Law of Ukraine “On
Personal Data Protection” (Law of Ukraine
“On Personal Data Protection”, 2010). As
of May 2021, 224 cameras operate in Kyiv
that functionally provide facial identification
(Karpenko, 2021).

However, according to the case law
of the European Court of Human Rights,
an individual’s face is personal data. I.Yu. Lish-
chyna, Deputy Minister of Justice of Ukraine,
Commissioner for the FEuropean Court
of Human Rights, argues that video surveillance
systems are widely used in European Union
countries, but there are clear requirements for
the use of cameras, namely that the use of data
does not violate citizens’ rights to personal data
protection and privacy” (Myroshnychenko
et al., 2020).

In our opinion, it is most appropriate to
leave video cameras on the balance sheet of local
self-governments, but to transfer the processing
and storage of information received from them
to the state level — to create single or multiple
mirror servers in different parts of the country,
to which all services concerned will be able to
access after having legally obtained the relevant
login and password. This will enable to properly
control access to information and standardize
the necessary processes.

In addition, it should be underlined that
Chinese-made cameras of Hikvision are most
often used in Ukraine, which are of good func-
tionality, rather reliability and of simple config-
uration. However, there are legal concerns about
their use, since the company, 42% of which is
owned by the Chinese government, has been on
is on the U.S. Department of Commerce sanc-
tions list for China’s human rights violations.
In April 2021, due to the violation of the rights
of Uighurs in the re-education camps of China,
EU countries abandoned the use of video cam-
eras Hikvision, installed in EU countries in 2020
for temperature measurements. Previously, in
2020, the Government Pension Fund Global
of Norway, which invested oil and gas revenues
in various companies, excluded the Chinese
company Hikvision from investing because it
was involved in serious human rights violations
(Savenas, 2019).

In addition, in 2019, Lithuanian researcher
Thomas Savenas underlined the vulnerability
of the video camera Hikvision, namely inade-
quate protection of information (in video cam-

62

eras backdoor is set allowing to remotely get
administrative access to video cameras, even
after the manufacturer has updated their soft-
ware, to date it remains in question) (Savenas,
2019).

It should be noted that in 2021, the Security
Service of Ukraine was also not stayed away
from this security problem and made recom-
mendations to the National Police of Ukraine
on underscoring negative factors when using
video surveillance and video analytics systems
of software of foreign manufacture by subordi-
nate bodies and units.

In order to address the above-mentioned
problems with regard to the regulatory mecha-
nism for the use of video surveillance and video
analyticssystemsby bodiesand unitsofthe NPU,
and the implementation of a security monitor-
ing system, that is, a large-scale use of technical
means and devices, in particular with the func-
tions of photo, audio, video recording, that ena-
ble to record and early detect offences, to iden-
tify various objects, and moreover, pursuant to
the Plan of legislative work of the Verkhovna
Rada of Ukraine for 2021, the Ministry of Inter-
nal Affairs of Ukraine and the NPU are planning
to draft and submit the draft Law of Ukraine On
Security Monitoring Systems to the Verkhovna
Rada of Ukraine for consideration and adop-
tion (Order of the National Police of Ukraine
“On approval of the Action Plan of the National
Police of Ukraine for the implementation
of the Plan of legislative work of the Verkhovna
Rada of Ukraine for 2021”7, 2021).

4. Conclusions

The analysis of the material on the intro-
duction of video surveillance and video ana-
lytics systems in the activities of bodies (units)
of the NPU allows concluding that it is neces-
sary to develop this trend. Therefore, in order to
improve the performance of the video surveil-
lance and video analytics systems, we propose:

— the Department of Information and Ana-
lytical Support of the NPU to develop a unified
video analytics software with a high potential
and its warranty;

— to further develop the draft Law
of Ukraine “On Security Monitoring Systems”,
which provides for: basic concepts and princi-
ples of video surveillance and video analytics
systems; the scope of the Law; forms; the for-
mat; protocols for the information exchange;
the terms of its storage; the places where they
may be installed; the procedure for informing
the public about video surveillance and their
rights in the video surveillance zone; the obli-
gations of the entities installing the systems;
the procedure for access to the information
received; technical specifications and equip-
ment unification.
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ITPOBJIEMATHUKA 3ACTOCYBAHH{ CUCTEMU BIAEOCIIOCTEPESKEHHA
TA BITEOAHAJITUKU B AIAJIbHOCTI OPTAHIB (IIIIPO3/ILIIB)
HAIIIOHAJIbHOI ITOJIIIIII YKPAIHU

Anorauisi. Memoto cmammi ¢ BuOKpeMJIeHHs IIpOOIEMHKX TIUTaHb Y 3aCTOCYBaHHI opraHamu (11ij-
poszinamu) Harionanproi mosminii Ykpaiau y cBoill AiSJIBHOCTI CHCTEM BiZeOCIIOCTepesKeHHs Ta Bifieoa-
HaJITUKH.

Pesynvmamu. Y crarti po3riisiHyTo 0co0/IMBOCTI Ta Ipo06IeMaTiKy 3aCTOCYBaHHA B AisibHOCTI Harri-
OHAJILHOI MOJIiITiT YKpaiHu cucTeM BiIeOCHIOCTEPEKEHHST Ta BiIeOaHAMITUKH. 3'sICOBAHO, 110 BUKOPUCTAH-
HSI TTOJITIEICHKUMU CHCTEM Bi/leOHATJISAY TA BiZleOAHAJITUKY BiZIKPUBAE HOBI MOKJIMBOCTI J7is1 TIpoisak-
TUKU 3JI0YMHHOCTI, CTIpUsIE€ eDeKTUBHOMY I TOUHOMY MPUITHATTIO PillleHb i3 METOIO PO3KPUTTSI 37I0UYHHIB,
30KpeMa il <10 rapsuux ciifax»>. KoncraroBano, o Hapasi B Hartionasbhiit mosinii Ypainu yskitionye
nuie ofHa ingopmarniiina migcucrema «lapmyns indopmariiiino-tesekoMmyHnikariiinoi cuctemu «ludop-
Martiitanit mopraa HariomaisHol mosmiiii Ykpainuy, y skoi ¢hyHKIioHaT poOOTH 3 TIOTOKOM BieoiHpop-
Mallil 0OMeKeHMI — BOHA He 3IaTHA [IOBHOI MIPOK0 peaslisyBaTu 3allUTH KOPUCTYBauiB. BusHaueHo, 1o
BUKOPKCTaHHsI CHCTEM BileOCIIOCTEPEKEHHS Ta BileoaHATITHKI B YKpaiHi mepebyBae Ha paHHIX CTaLisx
[PABOBOTO PeryioBanHs. Y 6araTboxX perioHax Hamiol JepsKaBh B MeXKax PerioHaibHHUX MPOrPaM IMpo-
binakTUKY 37I04MHHOCTI, 3a0e3nedeHHs myOIiuHoi Ge3ieku Ta HopsanKy «besneute Micto» nepegbdaueHi
3aXO/IH 1100 PO3BUTKY Ta PO30YIOBU CHCTEM BiZIEOCIIOCTEPEKEHH S i1 BineoaHamiTuku. [IpoananizoBamo
CTAQTUCTUYHI JIaHi Ta IPUKJIAN PO3KPUTTS 3JI04MHIB «I10 TapsIuUX CJIi[ax» 3a J0MOMOTOI0 CHCTEM Bijieoc-
HoCTEpekKeHH Ta BifeoanamiTuky. OKpecaeHo npobdaeMHi muTaHHss podoTn mux cucteM. Ipoananizosa-
HO po6oTy iHpopMariiiHoro mopraity «lapmyms» Ta mporpaMHoro sabesnedents BigeoaHamiTUKH « ULA».

Bucnoexu. Hajiaro npomnosuitii moo po3polieHHst €[IMHOTo MPOrPaMHOro 3a0e3MedeH s CHCTEMU
Bi/leOAHAITHKY 3 TIOTYKHIM IIOTEHIia/IoM Ta HOT0 TapaHTilfHOTO CYIIPOBO/Y. 3aIllPOIIOHOBAHO 3aJIHIINTH
BifleokaMepu Ha GasaHci OpraHiB MicI[eBOTO CaMOBPSILYBaHHs, IpoTe 06poOKY Ta 36epiranus iHpopMaiii,
OTPUMAHOI 3 HUX, NlepelaTh Ha JlePyKaBHUI PiBeHb — CTBOPUTH €AMHUI Y1 JIEKiJIbKA 3ePKAJIbHIX CepBe-
PiB y PI3HMX YaCTHHAX KPaiHH, 10 AKMX 3MOKYTh MATH JOCTYII yCi 3alliKaBJIeH] CJysKOU TiC/Ist OTPUMaHHS
B 3aKOHHOMY TIOPSI/IKY Bi/ITIOBiZIHOTO JIOTiHY Ta 1aposto. Lle acTb 3MOry HaIe)KHUM YMHOM KOHTPOJIIOBATH
JOCTYII 710 iHdopMallii Ta craHIapTH3yBaTH HEOOXIAHI IPOIECH.

Kmouogi cioBa: BiicocrnioctepeskeHHs, BiJie0aHaliTUKA, TIPOTPAMHMI TIPOLYKT, IOCTYTI /10 iH(opmartii
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HISTORICAL ASPECTS OF TAX SYSTEM
ESTABLISHMENT IN UKRAINE

Abstract. Purpose. The purpose of the article is to study positive and negative historical aspects
and stages of the tax system establishment of Ukraine.

Results. The article studies the tax system of Ukraine and the changes made during the independence
of Ukraine. The positive and negative experiences of the tax system are considered. The focus is on
the importance of considering the historical experience of tax establishment in the further reform of the tax
system of Ukraine. It is underlined that nowadays the tax system of Ukraine cannot be called stable,
because for more than 30 years, starting from the historical moment of adoption of the Law of Ukraine “On
the Tax System”, it has been undergoing frequent changes and reforms, review of taxes and charges, their
amount and manner of levying, etc. For many years this long-standing reform of the tax system is due to
its ineficiency. There is a lack of balance between the fiscal component of the tax system and encouraging
businesses to be transparent. That is, in such circumstances, either the taxpayer is limited in economic
growth or the State does not receive tax revenues, which results in inadequate financing of social benefits
and wages.

Conclusions. 1t is concluded that constant changes in the tax system of Ukraine and attempts by
the legislators to improve it, to increase its efficiency and to bring it into line with the realities of public
life and the rapid development of trade activity have provoked to increasing tax evasion. Such imperfect
legislative changes contribute to the existence of a significant shadow economy, which creates a lack of real
national budget. Before introducing further changes in the tax system, the historical aspects of the tax
system in Ukraine should be studied and thoroughly analysed in order to prevent the same errors. It
is necessary to highlight the ideas and their implementation, especially those that have had a positive
influence on the development of the tax system and to build an effective tax system aimed both at taking
into account the interests of taxpayers and the interests of ordinary Ukrainians, who may not, for objective
reasons, pay any taxes, but want a decent living.

Key words: fees, mandatory payments, taxes, tax system, tax law.

1. Introduction

The tax system in Ukraine is constantly
undergoing fundamental or partial changes.
Every year, hundreds of changes are made
to tax legislation, despite the main principle
of the tax system — the principle of stability.
With the advent of the new administration law-
makers “differently” see the future tax system
and try to reform it. Some taxes are abolished,
and others are introduced or modified by com-
bining several into one.

Given the permanent crisis of the Ukrain-
ian economy, the proposed changes in the tax
system, as experience shows, are ineffective,
and vice versa, create discomfort and instability
in legal relations “State — taxpayer”. Therefore,
to understand which tax system should be sta-
ble and effective, a detailed analysis of the his-

© R. Leshchenko, 2021

torical aspects of its introduction and existence,
as well as positive developments and shortcom-
ings, should be undertaken.

In future, the legal and regulatory frame-
work for the tax system should take into account
the relevant research results of its historical
introduction, existence and evolution, in order
to avoid the same errors. Given that, the subject
of the study is quite relevant.

Research into the historical aspects
of the tax system in Ukraine is under focus
in a considerable number of scientific works,
from different perspectives of this topic. How-
ever, the establishment of Ukraine’s tax system
during the independence period has been lit-
tle studied. Scientists, such as I.H. Kozynets,
O.H. Kozynets, V.V. Kurian, A.V. Tkachenko,
S.M. Yurii, FEO. Yaroshenko, and others studied
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this problem.

The purpose of the article is to study posi-
tive and negative historical aspects and stages
of the tax system establishment of Ukraine.

2. Stages of establishment and develop-
ment of the tax system of Ukraine

Legal scholars still lack a unified approach
to defining the stages of development
of the Ukrainian tax system. However, this
analysis enables to identify the most appropri-
ate four basic stages of the tax system establish-
ment in independent Ukraine: 1) 1991-1993;
2) 1994-1999; 3) 2000—-2009; 4) 2010 — to date
(Tkachenko, 2013, p. 129).

According to S.M. Yurii, the process of estab-
lishing the tax system in Ukraine has three
stages: 1) 1991-1993; 2) 1994-1999; 3) 2000 —
to the present day (Yurii, 2014, p. 288).

Other specialists argue that the evolu-
tionary path of development of the tax sys-
tem of Ukraine is sufficiently long and con-
sists of stages that are generally in line with
the general periodicity of the history of the State
and the law of Ukraine:

1) the tax system of Kievan Rus (IX—XIII cen-
turies);

2) the Lithuanian-Polish tax system (the
beginning of XIV-XVII centuries);

3) the tax system of Hetmanshchyna
(XVII-XVIII centuries);

4) the tax system of the Russian and Aus-
tro-Hungarian Empires (the end of XVIII —
the beginning of XX centuries);

5) the tax system of the USSR (1917-1991);

6) tax system of independent Ukraine (since
1991) (Kozynets, Kozynets, 2018, pp. 88—89).

FO. Yaroshenko groups the development
of the Ukrainian tax system in stages as follows:

1) the oldest tax system of Kievan Rus
(IX—-XIII centuries);

2) monetary, natural tribute, corvee
and other taxes of the Lithuanian-Polish era
(the beginning of XIV century);

3) the tax system of the Cossack State
(1648—-1654): spoils of war, wine sales, royal
grain monetary salary, and foreign trade;

4) the Moscow-Russian tax system (the
middle of XVI — the beginning of XX century);

5) the tax system of the Soviet era
(1917-1991);

6) the establishment and development
of the Ukrainian tax system (1991-2001);

7) modernization of the State Tax Ser-
vice of Ukraine (Yaroshenko, Pavlenko, 2002,
pp- 41-42).

However, in our opinion, it is not necessary
to consider aspects of the tax system establish-
ment in Ukraine in times from Kievan Rus to
the proclamation of independence of Ukraine
in 1991, since tax relations at that time have no
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influence on the construction of a modern tax
system and ancient experience is though very
interesting, but not much useful. We believe
that the study of aspects of the establishment
of the tax system of Ukraine, starting in 1991,
will be relevant in the light of the mistakes
and achievements of the legislator of independ-
ent Ukraine.

According to V.V. Kurian, the tax system
of modern Ukraine began its formation before
the Verkhovna Rada of the Ukrainian SSR pro-
claimed the independence of Ukraine. On June
25, 1991 the Law of Ukraine “On the Tax Sys-
tem”, which entered into force on November 1,
1991, while Verkhovna Rada of the Ukrainian
SSR proclaimed the independence of Ukraine
on August 24, 1991. Consequently, two months
before Ukraine’s declaration of independence,
the legal foundations of the tax system of mod-
ern Ukraine were laid (Kurian, 2016, p. 73).

With the declaration of independence,
Ukraine sought to create its own tax sys-
tem, which was established at a difficult time
of the development of statehood, under con-
ditions of economic instability and hyper-
inflation. Tax legislation was developed on
the basis of a regulatory framework inher-
ited from the command-and-control system,
and the basis of national tax policy was devel-
oped not only under the pressure of objective
economic, but also political factors without
adequate research and analysis of the micro-
and macroeconomic effects of different taxes
and their rates (Yurii, 2014, p. 287).

The advent of the domestic tax system took
place against the backdrop of a profound eco-
nomic crisis, a transitional and imperfect mone-
tary system and political instability. Therefore,
in the context of the economic and political
crisis, together with the advent of the State
of Ukraine, the acquisition of sovereignty
by the State of Ukraine the process of estab-
lishing the domestic tax system took place
and continues to this day (Donchenko, Oliinyk,
2019, p. 48).

3. Tax system of Ukraine at the present
stage of State development

Nowadays the tax system of Ukraine cannot
be called stable, because for more than 30 years,
starting from the historical moment of adop-
tion of the Law of Ukraine “On the Tax Sys-
tem”, it has been undergoing frequent changes
and reforms, review of taxes and charges, their
amount and manner of levying, etc. For many
years this long-standing reform of the tax system
is due to its inefficiency. There is a lack of bal-
ance between the fiscal component of the tax
system and encouraging businesses to be trans-
parent. That is, in such circumstances, either
the taxpayer is limited in economic growth or
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the State does not receive tax revenues, which
results in inadequate financing of social benefits
and wages.

For example, according to article 5 of Law
1251-X1II on the tax system of the Ukrain-
ian Soviet Socialist Republic of 25 June 1991,
the republican taxes, duties and compulsory
payments include: tax on profits; tax on prof-
its of foreign legal entities from activities in
the Ukrainian SSR; tax on turnover; excise duty;
value added tax; tax on exports and imports; tax
on income; tax on the labour fund for collective
farms; income tax on citizens; payment for nat-
ural resources; payment for land; forest income;
environmental tax; State duty; vehicle owner-
ship tax; customs duty (Law of the Ukrainian
Soviet Socialist Republic “On the Taxation Sys-
tem”, 1991).

At the time, the legislator seemed to have
incorporated all known taxes into the tax sys-
tem. It looked like only ancient “beard taxes”
and “chimney taxes” were not included. Obvi-
ously, it was a completely imperfect tax sys-
tem which involved inefliciency, complexity
of administration, injustice and double or triple
taxation of the same object.

Some experts stated that in 1991 there
were 29 national and 16 local taxes and fees.
This number was a heavy burden for enter-
prises and entrepreneurs who had just started
their activities in the conditions of independent
Ukraine. That is why this period is character-
ized as the most shadowy in our country’s tax
system (Molodetska et al., 2016, p. 711).

According to Law of Ukraine 3904-XII
of February 2, 1994 on amendments and addi-
tions to the Law of the Ukrainian SSR “On
the Tax System”, the Law of the Ukrainian SSR
“On the Tax System” was set out in a new edi-
tion. According to articles 14 and 15 of the new
version of the Law of Ukraine “On the Tax Sys-
tem”, national taxes and other compulsory pay-
ments were: 1) value added tax; 2) excise duty;
3) tax on the income of companies and organ-
izations; 4) personal income tax; 5) customs
duty; 6) State duty; 7) tax on the property
of enterprises; 8) real estate tax of citizens;
9) tax on owners of vehicles and other self-pro-
pelled machines; 10) trading tax; 11) payment
for the cost of exploration work; 12) payment
for the special use of natural resources; 13) pay-
ment for pollution of the natural environment;
14) deductions and charges for the construc-
tion, repair and maintenance of roads; 15) con-
tributions to the Fund for Chernobyl Disaster
Mitigation and Social Protection; 16) contribu-
tions to the Fund for the Promotion of Employ-
ment; 17) contributions to the Social Insurance
Fund of Ukraine; 18) contributions to the Pen-
sion Fund of Ukraine.

The local taxes and charges were: 1) hotel
fee; 2) car parking fee; 3) market fee; 4) fee for
issuing a warrant for an apartment; 5) resort
fee; 6) fee for race at the hippodrome; 7) fee
for win in races on the hippodrome; 8) fee from
persons participating in the hippodrome bet-
ting; 9) advertising tax; 10) a levy on the right
to use local symbols; 11) a levy on the right to
cinema and television productions; 12) a levy
on the right to hold local auctions, competitions
and lotteries; 13) a municipal levy; 14) tolls
for the transit of vehicles travelling abroad in
border areas; 15) levies for the issuance of per-
mits for the placement of objects of trade (Law
of Ukraine “On Amendments and Addenda to
the Law of the Ukrainian SSR «On the Taxa-
tion System»”,1994).

It can be considered as the first tax system
of independent Ukraine. Though it was too
cumbersome, and some taxes, like the non-real
estate tax, never worked, but it already seemed
to be amore efficient tax system. Despite the fact
that the tax system included all payments, even
those that were not of tax nature, such as con-
tributions to the Pension Fund of Ukraine,
it ensured stable financing and development
of the State until the adoption of the Tax Code
of Ukraine in 2010.

Between 1994 and 2011, different taxes or
levies supplemented the tax system or were
excluded, but its effectiveness did not change
much.

It was only with the adoption of the Tax
Code of Ukraine in 2010, which entered into
force on 1 January 2011, that the tax sys-
tem acquired modern features that took into
account certain international experience. But,
unfortunately, with the adoption of the Tax
Code of Ukraine, the tax system did not provide
anti-shadowing effect of Ukraine’s economy.

According to articles 9 and 10 of the Tax
Code of Ukraine (revised as of January 1,2011),
national taxes and duties were:

— corporate income tax;

— individual income tax;

— value added tax;

— excise tax;

— first vehicle registration fee;

— environmental tax;

— rental payment for the transportation
of oil and oil products through main oil and oil
product pipelines, the transit transportation
of natural gas through natural gas and ammonia
pipelines on the territory of Ukraine;

— rental payment for oil, natural gas and gas
condensate produced in Ukraine;

— fee for mineral resources use;

— land fee;

— fee for the use of radio frequency resource
of Ukraine;
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— fee for the special water use;

— fee for special use of forest resources;

— fixed agricultural tax;

— grape-growing, horticultural and hop-
growing tax;

— customs duty;

— fee in the form of an additional levy to
the current tariff for electricity and thermal
energy except for electricity generated by qual-
ified co-generation plants;

— fee in the form of an additional levy to
the current tariff for natural gas for consumers
of all forms of ownership.

Local taxes and fees include tax on real
estate, other than land; single tax; fee for
the certain business activities; fee for parking
of vehicles; tourist fee (Tax Code of Ukraine,
2010). When adopting the Tax Code of Ukraine,
the tax system was based on the 2010 Law
of Ukraine “On the Tax System”, which, in
our opinion, was a mistake. It was necessary
to introduce, for a transitional period of up to
three years, an updated tax system, ensuring
efficiency, growth of filling budgets at all levels
and bringing the economy out of the shadows.

According to articles 9 and 10 of the Tax
Code of Ukraine (amended as of January 1,
2021), national taxes and duties are: corpo-
rate income tax; individual income tax; value
added tax; excise tax; environmental tax;
rental payment; customs duty. Local taxes
and fees include tax on real estate; single tax;
fee for parking of vehicles; tourist fee (Tax
Code of Ukraine, 2010).

The 2021 tax system in force, in our opinion,
is significantly better than that of 1991, 1994
and better than that introduced with the adop-
tion of the Tax Code of Ukraine in 2010. How-
ever, it is not without significant shortcomings,
which make the economy shadowy. Therefore,
an effective tax system is one of the main tasks
of the legal experts in tax law and legislators in
the coming years.

It should be noted that in accordance with
Article 2 of the Law of Ukraine “On Succession
of Ukraine” until the adoption of the new Con-
stitution of Ukraine, the Constitution (Basic
Law) of the Ukrainian SSR of 20 April 1978
was in force on the territory of Ukraine (as
amended by Law of Ukraine 1554-XI of 17 Sep-
tember 1991 — Constitution of Ukraine) (Law
of Ukraine “On Succession of Ukraine”, 1991).

Article 971, parts 1 and 2, of the Constitu-
tion of Ukraine provides for that the Verkhovna
Rada of Ukraine, in exceptional cases, by two
thirds of the total number of people’s deputies
of Ukraine, may by law delegate to the Cabinet
of Ministers of Ukraine, for a specified period,
the power to issue regulatory decrees on sep-
arate issues, provided for by Article 97, para-
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graph 13, of the Constitution of Ukraine (The
Constitution (Basic Law) of Ukraine, 1978).

The Cabinet of Ministers of Ukraine adopts
decrees having the force of law for the exercise
of delegated powers.

For example, Law of Ukraine 2796-XII
of 18 November 1992 “On temporary delegation
of powers to the Cabinet of Ministers of Ukraine
to issue decrees in the field of legislative regula-
tion” (in the revision of Law of Ukraine 2886-XI1
of 19 December 1992) the Verkhovna Rada has
delegated to the Cabinet of Ministers temporary
powers, until 21 May 1993, to issue regulatory
decrees on matters provided for in article 97,
paragraph 13, of the Constitution of Ukraine
concerning real estate relations, entrepreneur-
ship, social and cultural development, State
customs, scientific and technical policy, credit
and financial system, taxation, State wage pol-
icy and pricing (Law of Ukraine “On Temporary
Delegation of Powers of the Cabinet of Minis-
ters of Ukraine to Issue Decrees in the Sphere
of Legislative Regulation”, 1992).

With the adoption of the Constitution
of Ukraine on 28 June 1996, the Constitution
of Ukraine of 1978 ceased to have effect.

Since 1991 independent Ukraine has been
characterized by rampant inflation, a lack
of funds in the budget, chronic arrears in wages
and pensions, and a lack of everyday goods
and food in shops. Along with the crisis phe-
nomena of the Ukrainian economy at the time
of statehood establishment, the Ukrainian legis-
lator faced the impossibility of making an effec-
tive tax system due to lack of experience, skills,
analysis data in tax relations. In this context,
the Verkhovna Rada of Ukraine, as a legis-
lative body, was not in a position to address
and overcome all these challenges in a timely
manner and therefore transferred the powers to
regulate, inter alia, taxation, by issuing decrees
to the Cabinet of Ministers of Ukraine. In our
view, that was the right decision at that time. It
is understandable that such decrees were issued
without any thorough elaboration, as there
was no time or practice to do so in the context
of the transition from communism to a market
economy, and the country had to fill the budget
with tax money very quickly. The Cabinet
of Ministers of Ukraine issued the following
Decrees: 1) Ne 13-92 “On income tax from cit-
izens” of 26 December 1992; 2) Ne 18-92 “On
excise tax” of 26 December 1992; 3) Ne 4-93 “On
single customs rate of Ukraine” of 11 January
1993; 4) Ne 7-93 “On the State customs duty”
of 21 January 1993; 5) Ne 24-93 “On trading
tax” of 17 March 1993; 6) Ne 56-93 “On local
taxes and duties” of 20 May 1993.

The shortcoming is that such decrees has
been in force too long. Many decrees remain
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in force today. In particular, Decree Ne 7-93
of the Cabinet of Ministers of Ukraine of Janu-
ary 21, 1993 “On State customs duty” is in force.
Although the State customs duty is legally
related to taxes, and more specifically to fees,
it was not included in the Tax Code of Ukraine
when it was drafted with the aim of artificially
reducing the number of taxes (fees) to raise
Ukraine in the World Bank Doing Business
rating, which assesses business enabling envi-
ronment. In particular, the lower a country’s
taxes, the higher its rating. For example, in
2012, Ukraine ranked 152™; in 2014 — 112th;
in 2016 — 83 and in 2020 — 64 (Doing Busi-
ness-2020. Due to which Ukraine has risen to
64th place in the ranking, 2019). Although
foreign direct investment in 2020 shows that
Ukraine is not particularly affected by this rat-
ing. For example, in 2012, there were $8.4 bil-
lion in foreign direct investment; in 2020, there
were minus $343 million in foreign direct
investment (Foreign direct investment (FDI)
in Ukraine, 2021). That is, the higher rating,
the less amount of investment. We assume that
even if Ukraine was in the top ten of this rat-
ing, ordinary Ukrainians would not get a bet-
ter life from this. These ratings are only needed
by politicians to have something to talk about
at various talk shows for political PR about
raising Doing Business ratings, such as 13 posi-
tions per year in 2016, and halving the shadow
economy in two years. Obviously, records like
that are all political manipulation. As soon as
such politicians leave their posts, the shadow
economy suddenly returns to its “natural” place
for Ukraine, which according to different esti-
mates is about 50% (The level of the shadow
economy in Ukraine is 47.2% of GDP, 2018).
At the same time, there are many different
payments in Ukraine today, which by their
legal nature are taxes (fees), but they are not
included in the Tax Code of Ukraine artificially
for the same purpose.

Moreover, according to Section XV, par-
agraph 4, Transitional provisions of the Con-
stitution of Ukraine of 1996 (Constitution
of Ukraine, 1996), within three years of the entry
into force of the Constitution of Ukraine,
the President of Ukraine had the right to issue
decrees approved by the Cabinet of Ministers
of Ukraine and signed by the Prime Minister
of Ukraine on economic issues not regulated
by law; accompanied by the draft law sub-
mitted to the Verkhovna Rada in accordance
with the procedure established in article 93
of the Constitution. Such decree of the Presi-
dent of Ukraine took effect if within 30 calendar
days from the date of submission of the draft
law (with the exception of the inter-sessional
period) the Verkhovna Rada of Ukraine would

not adopt a law or reject a draft law submitted
by a majority of its constitutional membership
and would be in force until a law on these issues
adopted by the Verkhovna Rada enters into
force.

Thus, in accordance with Section XV,
paragraph 4,  Transitional  Provisions
of the Constitution of Ukraine, Decree
Ne 727/98 of the President of Ukraine on
the simplified system of taxation, accounting
and reporting of small business entities of 3
July 1998 was issued and was in force until
the adoption of the Tax Code of Ukraine. In
our view, the promulgation of such decree was
an erroneous decision, because its effects are
still being felt in 2021 and will continue to be
felt for a long time to come. The introduction
of the simplified system came under pressure
from street protests, on the one hand, and, on
the other hand, from a political perspective, in
the run-up to the 1999 presidential elections,
with a view to mobilizing an entrepreneurial
electorate. With the adoption of the Tax Code
of Ukraine in 2010 there were attempts to
eliminate the simplified tax system, but under
pressure of “tax Maidan” the authorities did
not find enough political will to eliminate
the simplified system of taxation, accounting
and reporting of small business entities. There
was an extensive public debate on the issue
implying only one idea as follows. Entrepre-
neurs in the simplified system of taxation,
accounting and reporting do not have primary
documents on the origin of the goods they
trade and therefore cannot issue a cash cheque
to the buyer. There were no other comments.
This suggests that they are selling contra-
band, which for tens of billions of US dollars
passes through customs without paying taxes
to the budget, and only paying bribes to cus-
toms officers. The only people who get rich are
the customs officers and the people involved.

Therefore, in our opinion, the development
of the tax system can be divided into stages as
follows:

1) from the day of independence on
24 August 1991 until the end of the possibil-
ity of regulating tax legal relations by decrees
of the Cabinet of Ministers of Ukraine, namely
until 21 May 1993;

2) from 22 May 1993 until the termina-
tion of paragraph 4 Transitional provisions
of the Constitution of Ukraine from 1996,
namely until 28 June 1999;

3) from the date of termination of the transi-
tional provisions of the Constitution of Ukraine
of 1996, namely from 29 June 1999, until
the date of entry into force of the Tax Code
of Ukraine, namely, until 1 January 2011;

4) from 1 January 2011 to date.
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4. Conclusions

The constant changes in the tax system
of Ukraine and attempts by the legislators to
improve it, to increase its efficiency and to
bring it into line with the realities of public life
and the rapid development of trade activity
have provoked to increasing tax evasion. Such
imperfect legislative changes contribute to
the existence of a significant shadow economy,
which creates a lack of real national budget.

Before introducing further changes
in the tax system, the historical aspects

of the tax system in Ukraine should be stud-
ied and thoroughly analysed in order to
prevent the same errors. It is necessary to
highlight the ideas and their implementa-
tion, especially those that have had a posi-
tive influence on the development of the tax
system and to build an effective tax system
aimed both at taking into account the inter-
ests of taxpayers and the interests of ordi-
nary Ukrainians, who may not, for objective
reasons, pay any taxes, but want a decent
living.
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ICTOPUYHI ACHHEKTH CTAHOBJIEHH 1 IOJIATKOBOI CUCTEMH
B YKPAIHI

Anortanis. Memoto cmammi € OCTiKeHHs TIO3UTUBHUX i HETATHBHUX iCTOPUYHUX ACTIEKTIiB T €Ta-
TTiB CTAaHOBJIEHHS TIOIATKOBOI CUCTEMU B YKpaiHi.

Pezynvmamu. Y cTaTTi JOCTIZKEHO TIOJATKOBY CHCTeMY YKpaiHU Ta 3MiHU, 110 BHOCUJIHUCS /10 Hel
32 yaciB He3aJIesKHOCTI YKpaiHu. Po3IisiHyTO MO3UTHBHUI | HEraTUBHUI /IOCBIJl CTAHOBJIEHHS 11O/IATKO-
BOi cucteMu. HarosiomeHno Ha BasKJIMBOCTI BpaxyBaHHSI iCTOPUYHOTO JIOCBily BCTAHOBJIEHHS IO/IATKIB
y noasbiniii pehopmi mogaTkoBoi cucremu Yxpainu, OOrpyHTOBaHO, 110 TOAATKOBA CHCTEMa YKpaiHu
CBOTOJIHI He MOKe Ha3uBaTUCS CTablIbHOIO, OCKIIBKH BKe BIPOAOBK 30 POKiB, TOYMHAIOYH e 3 iCTO-
puuHOro MoMeHTy TIpuitHaTTS B 1991 p. 3akony Ykpainu «IIpo cucremy ornosatkyBaHHs», 3a3Ha€ yac-
TUX 3MiH i pehOPMyBaHb, MEPEIJISAY TOAATKIB Ta 300piB, IX PO3MIpIB, IOPSAAKY CIPaBJIsAHHS TOmIO. Taka
3aTspkHA pedopMa MOAaTKOBOI CHCTEMH TIPOTITOM 6araThoX POKIB TOB’s13aHa 3 ii HeedekTuBHICTIO. Bit-
CyTHs1 30a/1aHCOBAHICTh MiXK (DICKAIbHOI CKJIAIOBOK YACTUHOK MOIATKOBOI CHCTEMHU Ta 320X0YEHHSIM
GizHecy 110 PO30pOI HisIbHOCTI. BifmoBifHo, y TakMX yMOBaX BUHHKAE CUTYAIlist, 32 SIKOi a00 IIATHUK
MOZATKY 0OMEsKeHUIT Y TOCIOAAPCHKOMY 3pOCTaHHi, ab0 JiepiKaBa He OTPUMYE TIOIATKOBI HAXOIKEHHST,
uepes 110 BiICYTHE f0cTaTHE (DiHAHCYBAHHSI COIIA/IbHUX BUILIAT | 3apOOITHUX ILIaT.

Bucnosxu. KoncraroBano, 1o mocriiiie BHECEHHsT 3MiH JI0 MOJATKOBOI CUCTeMU YKpaiHu Ta Hama-
TaHHS 3aKOHOJIABIIIB ii BAOCKOHAIUTH, TiBUIIUTH PiBeHb ii €(heKTUBHOCTI Ta Y3TOIUTH 3 PEATisIMH CyC-
HIJIBHOTO JKUTTS I CTPIMKOTO POZBUTKY TOPrOBEJILHOI aKTUBHOCTI /ie/1asli OiJIblile CIIOHYKAIOTh IIJIATHUKIB
JI0 YXUJIEHHS BiJl ONOJATKYBaHHs. Taki HeJOCKOHAJI 3MiHM 3aKOHO/ABCTBA CIPUSIOTH ICHYBaHHIO 3Ha-
YHOI TIHBOBOI €KOHOMIKH, 110 3YMOBJIIOE BifICYTHICTh PEaTbHOrO HATOBHEHHs Gio/pkeTy Kpaimu. [Tepimn
Hi’K BHOCUTH SIKICTh YEProBi 3MiHHU JI0 TIOAATKOBOI cUCTeMH, HeOOXiIHO BUBYUTH Ta PETEJIbHO IPOAHaIi-
3yBaTU iCTOPUYHI aCHeKTU CTAaHOBJEHHS MOAATKOBOI CUCTeMHU B YKpaiHi 3 MeTOI0 HeJONyIIeHHs OJHUX
i Tux e mommiok. ITorpibHo BuoKpemuTH izel Ta ix peasizaiiio, 0COOMMBO TUX, [0 MAJIX TTO3UTHBHUI
BILIMB Ha PO3BUTOK MOJATKOBOI CHCTEMH, & TAKOXK M0OYAyBaTu e(heKTHBHY MOAATKOBY CUCTEMY, CIIPS-
MOBaHY Ha BPaxyBaHHS i1HTEPECiB SIK IJIATHUKIB MOJATKIB, TaK 1 II€PeCiuHOr0 YKPAiHIld, AKUH, MOKJIUBO,
3 00'€KTUBHUX MPUYKH He CILIAYYE KOAHUX MOJATKIB, TPOTE X0Ue Ii/IHIX YMOB JKHUTTSL.

Kiouosi cioBa: 360pu, 060B'I3K0BI IIaTexi, MOAATKH, II0JATKOBA CUCTEMA, [OAATKOBE 3aKOHO-
JIaBCTBO.
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DISCIPLINARY AND MATERIAL LIABILITY
AS A MEANS OF ENSURING LABOUR DISCIPLINE

Abstract. The purpose of the article is to describe disciplinary and material liability as a means
of ensuring labour discipline.

Results. The article, on the basis of an analysis of the scientific views and the provisions of current
legislation, clarifies the nature and content of disciplinary and material liability as a means of ensuring labour
discipline. It is argued that, as well as punitive and remedial, liability is educational and stimulating, that is,
it is aimed at raising the level of legal consciousness and legal culture of the parties to the legal relationship.
The study reveals that the law considers “labour discipline” in four aspects: as a concept of labour law; as
a principle of labour law; as an element of labour law; and as actual conduct. As a concept of labour law, labour
discipline is a set of legal provisions governing the internal code of conduct and defining the labour duties
of the parties to an employment contract, as well as the methods of ensuring performance of these duties. It is
underlined that there are two aspects in the content of labour discipline: objective and subjective. Objective
aspect means the order without which an enterprise cannot exist. To some extent, this order is governed by
labour law and is formed as a specific part of legal order, adapted to the conditions of production and operating
within the enterprise in the form of internal labour regulations. The subjective aspect is the performance
of duties and the exercise of rights by the parties to employment relationship. The commission by an employee
of a disciplinary misdemeanour, the exercise by the employer of disciplinary powers and the obligation
of the violator of labour discipline to be punished also fall under the subjective aspect of labour discipline.

Conclusions. The concept of liability regulates the grounds for and the manner in which a party to
labour relationship incurs additional onerous obligations (the type and measure of which are determined
by law) in connection with the commission of a labour offence. As well as punitive and remedial, liability is
educational and stimulating. In other words, it is aimed at raising the level of legal consciousness and legal
culture of the parties to the legal relationship. It is aimed at their education for necessary conscious lawful
behaviour as the most appropriate and beneficial for these persons and society as a whole.

Key words: labour discipline, disciplinary liability, material liability, employee.

1. Introduction tific papers by V.I. Prokopenko, M.Y. Baru,

When signing an employment contract,
the person (employee) undertakes to observe disci-
pline established in the enterprise (organization or
institution), determined by the legislation in force,
as well as internal (local) regulations of the organ-
ization. The main purpose of the concept of labour
discipline is to determine the conduct of an indi-
vidual in the performance of one’s work duties. In
addition, the concept aims to establish the efficient
operation of the enterprise (institutions, organ-
izations) and to ensure the efficient realization
of labour and productive resources. Therefore,
discipline is a prerequisite for the efliciency
of an enterprise, institution or organization.

Some issues related to  ensuring
of labour discipline were studied in scien-

12

Y.Y. Ivchuk, A.Y. Ryzhenkova, T.R. Kolo-
moiets, T.M. Yamnenko, N.M. Onishchenko,
O.F. Skakun, R.B. Topolovskyi, O.V. Smirnov,
and many others. However, despite a large
number of scientific contributions, the legal
literature lacks comprehensive research on
disciplinary and material liability as a means
of ensuring labour discipline.

Thus, the purpose of the article is to
describe disciplinary and material liability as
a means of ensuring labour discipline.

2. Scientific approaches to defining labour
discipline

First of all, it is necessary to focus on
the essence of the concept “labour discipline”
under the framework of the relevant problem”.

© L. Mohilevskyi, 2021
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For example, A.O. Bakanin considers the con-
cept of labour discipline in the narrow and broad
meanings. According to him, in the first case,
discipline “means the duty of everyone to work,
strictly observing the rules of labour regula-
tions established in enterprises, businesses,
institutions”; broadly, labour discipline is a form
of social communication between people in
the process of teamwork (Bakanin, 1955, p. 14).
Labour discipline is reflected in workers' direct
perception of the regulations and in their actual
behaviour in the exercise of their labour powers.
Subjectively, labour discipline is the compliance
or incompliance of the behaviour of an individ-
ual worker with the statutory requirements,
that is, the observance or non-observance of dis-
cipline (Malikov, 2004, p. 123).

According to V.V. Zhernakov, as a concept
of labour law, labour discipline is a set of legal
provisions governing the internal code of con-
duct and defining the labour duties of the parties
to an employment contract, as well as the meth-
ods of ensuring performance of these duties
(Zhernakov et al., 2012). It is a set of legal
provisions that regulate the subject matter
such as: 1) organization’s internal labour reg-
ulations; 2) mutual rights and duties of work-
ers and employers; 3) measures for rewarding
success in work; 4) disciplinary penalties on
employees for misconduct in the workplace
(Hruzinova, Korotkin, 2003).

The law considers “labour discipline” in
four aspects: a) as a concept of labour law;
b) as a principle of labour law; ¢) as an element
of labour law; d) as actual conduct. As a concept
of labour law, labour discipline is a set of legal
provisions governing the internal code of con-
duct and defining labour duties of the parties to
an employment contract, as well as the meth-
ods of ensuring performance of these duties.
As a principle of labour law, labour discipline
provides for employees’ duty to observe disci-
pline at work and employers’ right to require
employees to perform only those duties which
are prescribed by law in force, local regulations
and employment contracts. Moreover, labour
discipline is an element of labour law rela-
tions, implying the worker’s duty to comply
with labour discipline of the entity and with its
internal labour regulations. Labour discipline as
actual behaviour is the status and level of com-
pliance with work duties by employees in a par-
ticular enterprise, institution or organization
(Zhernakov et al., 2012).

There are two aspects in the content
of labour discipline: objective and subjec-
tive. The objective aspect means the order
without which an enterprise cannot exist. To
some extent, this order is governed by labour
law and is formed as a specific part of legal

order, adapted to the conditions of production
and operating within the enterprise in the form
of internal labour regulations. The subjective
aspect is the performance of duties and the exer-
cise of rights by the parties to employment
relationship. The commission by an employee
of a disciplinary misdemeanour, the exercise by
the employer of disciplinary powers and the obli-
gation of the violator of labour discipline to be
punished also fall under the subjective aspect
of labour discipline.

An important guarantee of the proper perfor-
mance of their work duties by the partiesis the con-
cept of liability in labour law. H.I. Uhriumova
emphasises that disciplinary liability is a form
of labour and legal liability and is one of the legal
forms of influence expressed in the application
of disciplinary sanctions against an employee,
who has committed a disciplinary offence, by
an employer vested with disciplinary authority
(Uhriumova, 2005, p. 79). Disciplinary liability
under labour law is the duty of the employee to
answer for his/her breach of labour discipline to
the employer and to be disciplined under labour
law. A labour offence as grounds for disciplinary
liability (traditionally referred to as a disciplinary
misdemeanour) is a guilty, unlawful or improper
performance of the duties by an employee under
the labour legislation, collective agreements
and labour contracts, which result in violations
of the internal labour regulations of enterprises
(Pylypenko, 2006).

According to V.V. Sereda, disciplinary liabil-
ity is generally considered in two aspects: 1) as
a certain response to a disciplinary misdemean-
our in employment relations, the possibility
of disciplinary sanctions against the offender,
as defined in the labour law; 2) as an effect
of the non-fulfilment or improper perfor-
mance of work duties by a particular worker,
with the application of sanctions for violation
of labour discipline. In this aspect, discipli-
nary liability implies the duty of the offender
to answer for disciplinary misdemeanour com-
mitted and to suffer the negative effects of per-
sonal, organizational or property constraints.
The employer’s response to a disciplinary mis-
demeanour is to demand an explanation from
the offender of labour discipline; to impose sanc-
tions on the employee in the manner prescribed
by labour law (Sereda, 2014, p. 19).

A.M. Perunova argues that disciplinary lia-
bility is the duty of the employee to respond
to the owner or a body authorized by him for
the disciplinary misdemeanour committed and to
suffer disciplinary action, provided for in labour
law. That is, in labour relations, a worker is sub-
ject to disciplinary liability only to the owner
and not to the State, as is the case of admin-
istrative and criminal liability, and the owner
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has disciplinary liability towards the employee
(Perunova, Selezen, 2009). A disciplinary action
may be imposed on the grounds of a labour dis-
ciplinary misdemeanour and without direct
and actual damage to property of an employer.
Its purpose is to influence labour discipline vio-
lator by imposing on him/her the obligation to
bear unfavourable legal effects of a personal,
material or organizational nature for violation
of his/her work duties, with a view to influencing
his/her consciousness and will and to changing
them in the way provided by the employment
contract, as well as developing an employee’s
sense of responsibility for the proper perfor-
mance of his or her duties and for the prevention
of further violations — compensation for property
damage caused (Zhernakov et al., 2012).

3. Particularities of material liability

With regard to material liability, contrasting
disciplinary liability, which is primarily puni-
tive, it is remedial. Material liability, as a fun-
damental concept of labour law, is to ensure
that the conduct of individuals is in accord-
ance with the standards adopted by the State.
This liability, contrasting disciplinary liability,
is bilateral, since not only the employee is lia-
ble to the owner or authorized body, but also
the owner is liable to the employee for causing
damage to his/her property or health. There-
fore, liability under labour law is a statutory
duty of a party to an employment contract to
compensate for damages caused to another
party by unlawful and guilty acts (Prokopenko,
2000). In the absence of such damage, material
liability shall not arise. Therefore, the ground
for material liability is a labour offence.

According to S.M. Prylypko, the employee’s
liability under labour law has three purposes:
protection of the employer’s property from
damage, loss, theft and compensation for injury
caused by the employee. Bringing a worker to
material liability does not preclude discipli-
nary actions on the guilty party, since the guilty
employee both commits a labour disciplinary
offence (disciplinary misdemeanour) and inflicts
damage to property (a property labour offence);
guarantees to protect the worker’s wages from
excessive, illegal and unjustified penalties in

case of material liability. This objective of mate-
rial liability guarantees teaching the employee
an attentive, careful, diligent, caring attitude
to the employer’s property, transferred to him/
her for the performance of his/her work, to pre-
vent further damage to the employer’s property
(Zhernakov et al., 2012).

O.M. Korotka identifies the following ele-
ments of liability as the concept of labour law.

First, material liability is an autonomous
form of legal liability and can be applied along-
side other types of liability, such as disciplinary,
administrative and criminal.

Second, it is a bilateral mutual duty to com-
pensate for the damage caused by wrongful acts
to the other party to the employment relations.

Third, it arises only when a property offence
has been committed, resulting in direct property
damage to the other party to labour relations.

Fourth, liability of the parties to an employ-
ment contract arises only for damage caused in
connection with the performance of labour or
official duties.

Fifth, the purpose of liability of the parties
to employment relations is to prevent the occur-
rence of damage and, at the same time, to pro-
tect the earnings of an employee from unreason-
able deductions.

Sixth, material liability is, by its legal
nature, a sanction for a labour-related property
offence committed by an employee or owner or
an authorized body due to failure to perform
one’s labour duties (Korotka, 2003, pp. 22—-23).

4. Conclusions

The concept of liability regulates
the grounds for and the manner in which
a party to labour relationship incurs additional
onerous obligations (the type and measure
of which are determined by law) in connection
with the commission of a labour offence. As
well as punitive and remedial, liability is edu-
cational and stimulating. In other words, it is
aimed at raising the level of legal consciousness
and legal culture of the parties to the legal rela-
tionship. It is aimed at their education for nec-
essary conscious lawful behaviour as the most
appropriate and beneficial for these persons
and society as a whole.
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JNCHUIIITHAPHA TA MATEPIAJIbHA BIAIIOBIZAJIBHICTD
AK 3ACOBU 3ABESITEYEHHA IUCIHUIIJITHA ITPAITL

Anoraiuis. Mema cmammi 110JISITa€ B TOMY, 100 HaJaTH XapaKTEePUCTUKY AUCIMILUIIHAPHI# i MaTepi-
aNbHII BIATIOBIZAMBHOCTI K 3ac00aM 3a0€3TIeYeHHS ANCIUTLIIHI ITPaIL.

Pe3ynvmamu. Y ctaTTi 3 OIJI/ly Ha aHAJIi3 HAYKOBUX IOTJIS/IIB YUEHNX Ta HOPM YHHHOTO 3aKOHO/IaB-
CTBa 3'5ICOBAHO CYTHICTD 1 3MICT AMCI[MILIIHAPHOI Ta MaTePiaIbHOI BiAMOBIAAILHOCTI K 3ac06iB 3abe3re-
YeHHST ANCIUTLTIHYU Tpatli. ApTyMeHTOBaHO, IO Bi/TOBIJaIbHICT Ma€, OKPIM KapaJbHOTO i TPAaBOBiTHOB-
JIOBAJIBHOTO, TAKOK BUXOBHUM 1 CTMMYJIIOIOUMIA XapakTep, TOOTO il /Iist CIIPAMOBYETHCS Ha IiABUIICHHS
PiBHS TIPABOBOI CBi/IOMOCTI Ta TPaBOBOI KyJIBTYPH CTOPiH TIPABOBiTHOCKH. 3'SICOBAHO, IO Y MTPaBi KaTero-
pist «IMCIUIIIIHA TIPAIli» PO3TJISAAETHCS B YOTUPHOX ACTIEKTAX: SIK IHCTUTYT TPYZOBOTO IPaBa, SIK MPUH-
IIAIT TPY/IOBOTO TIPABA, SIK eJIEMEHT TPY/IOBUX ITPABOBIIHOCHH, K (DAaKTUYHA TTOBE/IiHKA. SIK IHCTUTYT TPY-
JIOBOTO TIPaBa JAUCIUILTIHA TIPAIli € CYKYMHICTIO TIPABOBUX HOPM, II[0 PETYJIIOI0Th BHYTPINTHIN TPYIOBHIl
POBTOPSIIOK i BU3HAYAIOTH TPY/OBI 000B’I3KH CTOPIH TPYIOBOTO IOTOBOPY, & TAKOK METO/H 3a0e3TeueHHsI
BUKOHaHHsI 1[uX 060B’s13KiB. HarosomeHo Ha TOMY, 1[0 Y 3MiCTi TPYA0BOI AUCHUILUIIHI BUOKPEMJIIOIOTH
IIBi cTOpOHN — 00’ekTHBHY Ta cy6’exTuBHy. ITi1 06’€KTUBHOIO CTOPOHOIO PO3YMIETHCS TIEBHUMH TIOPSI/IOK,
6e3 SIKOro He MOsKe iCHYBaTH mianpreMcTBo. Llell mopsaaok y neBHill yacTUHI PeryJoeTbess HOpMaMu TPy-
JIOBOTO 1paBa Ta (HOPMYEThCs sk 0c00JIMBA, crienudiyHa YacTHHA TIPABOIOPSIKY, IO MPUCTOCOBAHA [0
YMOB BUPOOHHUIITBA I Jli€ B MeKaX KOHKPETHOTO IiIMPUEMCTBA Y BUIJISII BHYTPIIIHBOIO TPYAOBOTO PO3-
nopsazky. Cy6’'eKTHBHY CTOPOHY CTAHOBJISITh BUKOHAHHS 000B'I3KIB Ta 3/1ilICHEHHS [IPaB CTOPOHAMHE TPY-
JIOBUX IIPABOBIIHOCHH. YUMHEHHS IPAI[IBHUKOM JUCHUILTIHAPHOTO MIPOCTYIIKY, peaiizallis podboToaaBieM
JICIUTITTHAPHOTO TOBHOBAKEHHsT T2 000B'I30K MOPYIIHUKA TPYIOBOI AUCIUILIIHI OHECTH TIOKAPAHHSI
TaKOK HAJIEKATH /10 CyO'€EKTUBHOI CTOPOHM AUCIIUTLIIIHH TIPAITi.

Bucnosxu. IHCTUTYT BiANOBIZQIBHOCTI PerlaMeHTY€E MiJicTaBy BUHUKHEHHS Ta HOPSJIOK peasisanii
CTOPOHOIO TPY/IOBUX MTPABOBIAHOCUH IOAATKOBUX OOTSIKINBUX 000B'13KiB (BUIL 1 Mipa SIKUX BU3HAYAIOTh-
Cs1 3aKOHOJIABCTBOM ), 1110 TTOKJIAIAI0THCS HA Hel Y 3B’SI3KY 3 BANHEHHSIM TPY/IOBOTO TIPABOIOPYIeHHS. Bif-
MOBI/IA/IbHICTh, OKPIM KapaJbHOTO Ta ITPABOBIIHOBJIIOBAIBLHOTO, MAE€ TAKOK BUXOBHUU i CTUMYJIIOIOUUI
xapakrep. To6To ii fist CIPAMOBYEThCS Ha MiABUIIIEHHS PiBHST IPABOBOI CBiIOMOCTI Ta IPaBOBOI KYJIETYPH
CTOpIH 1IpaBOBiAHOCKH. BuxoBanHs ix BinOyBaeTbes B Ayci He0OXiIHOCTI CBiIOMOT TPaBOMIpPHOI MOBE/iH-
KU SIK HAlOLIbII JOI[/IBHOT Ta KOPMCHOT [JIst IIMX 0Ci0 1 CyCIIbCTBA 3araioM.

KmouoBi cioBa: auciuiiiHa mpaili, AUCIUIJIIHAPHA Bi/ITOBIZAIbHICT, MaTepiaibHa BiMOBIaIb-
HICTB, TTPaIliBHUK.
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PUBLIC ADMINISTRATION

IN THE FIELD OF PHYSICAL CULTURE AND SPORTS:
THEORETICAL PRINCIPLES AND APPROACHES

TO DEFINITION

Abstract. The purpose of the article is to analyse and generalise scientific approaches to defining
the category of “public administration in the field of physical culture and sports” contained in domestic
and foreign scientific literature, as well as to formulate an original author’s perspective on its concepts
and components.

Results. The article studies theoretical approaches to defining the essence and features of public
administration in the field of physical culture and sports. The focus is on public administration through
making public policy on physical culture and sports. It is emphasised that the formation of the principles
of public administration of physical culture and sports in this regard should take into account the concept
of good governance. The author underlines the section of the European Charter of Local Self-Government,
which defines a number of principles of local self-government, including: 1) the free resolution of issues
not excluded from the scope of competence; 2) protection of territorial borders of local self-government
bodies, determination of own internal administrative structures; 3) free performance of functions by local
elected representatives; 4) administrative supervision of local self-government bodies only in the manner
and in cases provided by the constitution or law; 5) own adequate financial resources, which they can freely
dispose of within their powers; 6) cooperation and creation of consortia with other local governments to
perform tasks of common interest; 7) use of legal remedies to ensure the free exercise of their powers.
It should be noted that the European Charter of Local Self-Government defines the protection
and strengthening of local self-government in various European countries as an important contribution to
the development of Europe on the principles of democracy and decentralisation.

Conclusions. It is concluded that the leading role of the state in the development of sports and physical
cultureisimmutable and relevant today. However, no lessimportant for the modern development of physical
culture and sports is the understanding of the different legal status of the participants in the relevant
legal relations, including not only state and local governments, but also civil society institutions. Their
role in the development of these fields cannot be underestimated. It should be understood that only
the interaction of all actors of legal relations contributes to the development of physical culture and sports.

Key words: principles, physical culture, sports, public administration, Ukraine.

1. Introduction

The formation of the principles of public
administration of physical culture and sport
from this perspective should take into account
the concept of good governance (Morhunov,
2018a, pp. 67—68). During the 1980s and 1990s,
an increasing number of countries abandoned
the traditional model of public administration.
The rigid form of government that charac-
terises most of countries in the XX century is
being transformed into flexible economic mar-
ket relations, changing the role of authorities
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in society and the relationship between public
administrators and objects of public administra-
tion. Public administration becomes an integral
part of the social order, required for the activ-
ity and coexistence of the population, both
individuals and society. During this period,
a new paradigm for the state building, based on
the involvement of the public in the manage-
ment, openness of government, use of the latest
technologies, was formed (Loshchyna, Kovtun,
2018, p. 103). Unquestionably, in the context
of the democratisation of the political process
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in Ukraine, the task of organising the system
of state power on the basis of the principles
of democratic governance and approximation
to the interests and needs of citizens is increas-
ingly relevant (Rebkalo et al., 2010, p. 34). To
that end, modern processes of democratisation
of Ukrainian society and reform of the system
of public administration of Ukraine include not
only the application of new managerial tech-
nologies, but also the introduction of innova-
tive and effective administration models. Pub-
lic administration models such as New Public
Management, Governance and Good Govern-
ance have been successfully tested by many
developed countries around the world (Melti-
ukhova et al., 2010, p. 16).

General issues of public administration,
particularly in the field of physical culture
and sport in Ukraine, were under focus in
the works by: V.B. Averianov, O.E Andriiko,
V.B. Antoniuk, O.M. Bandurka, O.I. Bezpalova,
Yu.P. Bytiak, V.M. Harashchuk, S.M. Husa-
rov, O.V. Dzhafarova, O.Yu. Drozd, M.M. Dol-
hopolova, V.V. Karpenko, Yu.V. Kovbasiuk,
H.I. Kovtun, L.V. Kozlova, T.O. Kolomoyets,
V.K. Kolpakov, A.T. Komziuk, O.V. Kuzmenko,
0O.1. Mykolenko, R.S. Melnyk, O.M. Muzychuk,
N.R.Nyzhnyk, A.Yu. Oliinyk,N.M. Onishchenko,
O.V. Orlova, N.M. Parkhomenko, S.P. Pohre-
bniak, V.F. Pohorilko, A.I. Rybak, O.Yu. Sal-
manova, O.Yu. Synyavska, V.V. Sokurenko,
1.D. Pastukh, .M. Pakhomov, V.V. Chumak,
R.V. Shapoval, O.S. Yunin and others. However,
we believe that the perspectives of the scientific
community require some adjustment and gen-
eralisation in connection with the implementa-
tion in Ukraine of reforms in respect of mana-
gerial processes, introduction of the updated
principles of good governance and manage-
rial decentralisation in the activities of state
and local authorities.

The aim of the article is to analyse
and generalise scientific approaches to defin-
ing the category of “public administration in
the field of physical culture and sports” con-
tained in domestic and foreign scientific litera-
ture, as well as to formulate an original author’s
perspective on its concepts and components.

2. Features of the concept of “good gov-
ernance” and the program “SIGMA”

According to A.A. Pukhtetska, the Euro-
pean concept of governance, involving an aspect
of good governance, is now popular in Ukraine.
At the same time, the scientist emphasises that
the principles and standards of good govern-
ance developed by international and European
regional organisations have not been endorsed
enough in Ukrainian legislation, mostly due to
the lack of a scientific basis for the introduction
of principles and standards of good govern-

ance in the domestic legal system (Pukhtetska,
2010, p. 36).

It should be noted that the term “good gov-
ernance” is currently used and applied by a wide
range of public institutions in the interna-
tional community in general and the European
Community in particular. However, despite
the pervasiveness and relevance of the con-
cept, the category is not clearly defined, as well
as not exhaustive in its characteristics, scope
and objectives (Karabin, 2016, pp. 64-65).
However, in general, good governance is a defi-
nite conceptual framework that defines the pos-
sibility of achieving a result in an existing gov-
ernance system. Orientation to the principles
of good governance in a democratic society
provides certain values of understanding
of development prospects in Ukraine (Akhmad,
2018, p. 245). The concept of good govern-
ance has evolved in European legal doctrine on
the basis of and subject to the two fundamental
principles for the construction of the legal sys-
tems of the leading Western European coun-
tries — democracy and the rule of law (Pukhtet-
ska, 2010, p. 36).

The concept takes into account the social
context in the reform of public administration,
namely in the field of bringing universal stand-
ards such as professionalism, political neutrality,
decency, avoidance of conflicts of interest, etc.
The very concept of “good governance” includes
ademocratic and efficient system of government,
successful public institutions, corresponding
quality of public services and the ability to
meet to new public needs. “Good governance”
requires public trust in government, providing
for transparency, personal integrity, high ethi-
cal standards, respect for the law, responsibility,
involvement and solidarity with citizens (Mel-
tiukhova et al., 2010, p. 17).

The concept of good governance reflects
the state (qualitative and quantitative charac-
teristics) of the key relationships between pub-
lic authorities and individuals in society, as well
as anumber of indicators (indices) important for
a democratic society to assess the conditional
approximation of a country to “pure types”
of principles and standards of good governance.
This conditionality is explained by the different
methods and subjects of governance surveys
(monitoring), the differences in the democratic
models of the organisation of the state power
in general and the executive one in particular
(Pukhtetska, 2010, p. 36).

With regard to the concept of good gov-
ernance, it should be noted that among
the principles of European administrative law is
the principle of good governance or good admin-
istration. It implies combined requirements
of equitable consideration and the use of best
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practices (techniques) in management, as well as
the introduction of an ombudsman institution to
deal with complaints of bad governance (admin-
istration) in the activities of EU institutions
and organisations (Herheliuk, 2014, p. 124).
Along with this principle as one of the princi-
ples of European administrative law, the same
group of principles is singled out among those
of the European Administrative Space, which is
aspace shaped by EU policies and regulations, in
which national governments play an active role,
in which member states’ governments shall, for
the sake of uniformity of citizens’ rights and free-
dom of enterprise in the EU, guarantee a uniform
level of quality and efficiency of administrative
services. In other words, a common administra-
tive space is only possible when administrative
principles, rules, procedures and provisions are
applied equally in a certain territory within
the scope of the national constitution (Prylyp-
chuk, 2016, p. 48).

It should be noted that the principles
of European administrative law and the prin-
ciples of the European administrative space are
not considered to be equivalent concepts, as
well as the principles of the administrative law
of Ukraine and the principles of public admin-
istration (Morhunov, 2018b, pp. 104-105),
as we have concluded above. According to
A.A. Pukhtetska, “despite the fact that the basic
component of the two above-mentioned defini-
tions is the word “principle” (starting points,
basic assumptions, etc.), they should not be
identified... The literature review leads to
the conclusion, supporting the perspectives
of the majority of legal experts in adminis-
trative law who have studied this question in
depth, that the concepts of “principles of Euro-
pean Administrative Space” and “European
principles of administrative law” are not iden-
tical, although very close. The main differ-
ence between them is that the former is part
of the latter..” (Pukhtetska, 2015, p. 8). The
principles of good governance are enshrined in
a number of instruments.

The catalogue of standards followed by
the European Union identifies two categories
of standards: global standards of public adminis-
tration and good governance, complied by states
in different parts of the world, politicians, offi-
cials and civil servants, and purely “European”
standards, that is, standards of European govern-
ance for participants in the complex, multi-level,
polycentric  decision-making, policy-making
and coordination process in the EU to comply
with (Voityk, 2017, p. 21). The White Paper on
European Governance, providing for a series
of recommendations and proposals for strength-
ening democracy in Europe (Prokopenko et al.,
2009) identifies five principles of good govern-

8

ance: openness, participation, accountability,
effectiveness and coherence (European govern-
ance. White book, 2001, pp. 11-12). Recom-
mendation CM/Rec(2007)7 of the Committee
of Ministers to member states on good admin-
istration makes proposals for member states to
follow the principles of good administration:
1) lawfulness; 2) equality; 3) impartiality; 4) pro-
portionality; 5) legal certainty; 6) taking action
within a reasonable time limit; 7) participation;
8) respect for privacy; 9) transparency (Recom-
mendation CM/Rec(2007)7 of the Committee
of Ministers to member states on good admin-
istration, 2007). These lists of principles, when
compared, vary considerably.

The basic principles of administration are
systematised and described in the basic provi-
sions of SIGMA’s “European Principles for Pub-
lic Administration”. SIGMA is one of the most
prestigious think tanks of EU, a joint initia-
tive of the Organisation for Economic Co-op-
eration and Development and the European
Union (Melnychenko, 2017). The concept
of the European Administrative Space, pro-
posed by SIGMA in 1999, included elements
such as reliability, predictability, accountability
and transparency, as well as technical and man-
agerial competence, organisational capabil-
ity, financial stability and public participation
(Melnychenko, 2017). It should be noted that
in addition to defining the six principles of good
governance, SIGMA provides tools for moni-
toring their implementation in countries that
have and intend to become members of the EU,
thereby deepening European integration.

The monitoring mechanism provides for
a comprehensive set of quantitative and quali-
tative indicators describing both the prerequi-
sites for successful reforms (appropriate laws,
policies, structures and procedures), as well as
the actual implementation of reforms and their
effects (how administration works in practice).
In order to assess the progress made by a country
in the application of the Principles, these indi-
cators measure the development of the relevant
components of public administration, giving
an overall rating from 0 (the lowest) to 5 (the
highest). SIGMA collects information and data
needed to monitor the results and progress in
the course of assessment in different countries.
This tool can also be used by national public
authorities (such as institutions responsible for
coordinating or implementing public admin-
istration reform) or local think tanks or civil
society organisations (Melnychenko, 2017).
Ukraine is one of those countries.

3. The state of public administration in
Ukraine

In 2018, SIGMA experts once again evalu-
ated the state of affairs in public administration
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in Ukraine and the progress that the country has
achieved through reforms. Experts highlighted
both positive and negative developments.
Among the latter there are: weak governance
and coordination mechanism for public admin-
istration reform. While the mechanisms are
described in the Action Plans, only the Coor-
dinating Council for Public Administration
Reform functions at the political level, and only
in matters, related to the Public Administration
Reform Strategy in Ukraine for 2016—-2020, but
not to issues related to the Public Finance Man-
agement Strategy for 2017—2020. Coordination
bodies have been established at the adminis-
trative level but are not functioning (Halunko
et al., 2018, p. 20). These and other conclusions
and recommendations of SIGMA experts ena-
ble to conclude that it is advisable to further
improve public administration in Ukraine, for
which the establishment of its principles is one
of the priority tasks.

As mentioned above, there is no consensus
in international standards on the principles
of good governance. Even greater differences
exist in the author’s interpretations of the lists.
Nowadays, standards of good governance in
the work of European researchers include: ade-
quate legislation; legitimacy; participation;
transparency in decision-making; access to
information; good administration; appropriate
staff; proper financial and budgetary manage-
ment; efficiency; responsibility and supervision.
Domestic scholars have proposed the principles
of good governance, such as:

— the principle of participation in deci-
sion-making and proper response;

— the principle of openness and transpar-
ency;

— the principle of virtue and moral con-
duct;

— the principle of efficiency, competence
and sustainability;

— the principle of innovation and openness
to changes;

— the principle of stability and long-term
orientation;

— the principle of respect for human rights
and cultural diversity;

— the principle of social cohesion
and accountability (Halunko et al., 2018, p. 43).

Obviously, these lists of principles of public
administration do not coincide. There are prin-
ciples available to all of these lists (openness,
transparency, responsibility, accountability,
effectiveness, etc.). There are different princi-
ples (virtue and moral behaviour, innovation
and openness to change, respect for privacy, tak-
ing action within a reasonable time limit, etc.).

This diversity requires to analyse the above
and other perspectives in respect of the prin-

ciples of good governance in order to achieve
the objective of identifying the principles
of public administration in the field of physi-
cal culture and sport, on the basis of principles
of good governance recognised at the interna-
tional level. The importance of the latter should
not be underestimated.

According to K.I. Chyzhmar, the significance
of the above-mentioned principles of good gov-
ernance for public administration in Ukraine is
that they set standards and encourage public
servants to ensure public interest. “The essential
difference between the principles of good gov-
ernance in the EU member states and Ukraine
is that they are not just ideas based on one’s
goodwill but are actually implemented at all
levels of public administration, effectively pro-
tected against violations by independent mon-
itoring bodies, the justice system, the judiciary
and parliamentary control” (Halunko et al,
2018, p. 42). Ukraine is currently not a member
of the EU. However, these principles are impor-
tant for the development and regulation of pub-
lic administration in Ukraine.

To date, the principles and standards
of good governance developed by interna-
tional and European regional organisations
have not yet been fully enshrined in Ukrain-
ian legislation. Such a situation entails low
ratings of Ukraine. For example, according to
the World Economic Forum, Ukraine ranked
89 out of 83 (The Global Competitiveness
Report, 2018) on the Global Competitiveness
Report in 2015-2016, thus increasing its posi-
tion. However, in the category “Burden of Gov-
ernment Regulation,” Ukraine takes 67t place,
in “Incidence of corruption” — 109 place,
“Efficiency of government” 115% place,
“Strength of auditing and reporting stand-
ards” — 120 place among 140 compared coun-
tries (The Global Competitiveness Report,
2018, pp. 575-577). These disappointing
results point to the need for further reforms
in public administration and the updating
of the legal framework. The principles of good
governance cannot be overestimated in order
to achieve these objectives.

According to SIGMA experts, regula-
tory requirements, together with other EU
guidelines and recommendations, are the basis
of the “Principles” in the areas covered by
the acquis. In other areas, the Principles draw
on international standards and requirements as
well as the successful experiences of EU mem-
ber countries and the Organisation for Eco-
nomic Cooperation and Development (OECD).
The minimum criterion for good governance is
that countries comply with these basic princi-
ples (Melnychenko, 2017). Therefore, although
Ukraine is not a member of the EU, the com-
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mitments undertaken in European integra-
tion processes with a view to deepening Euro-
pean integration and Ukraine’s membership
in the European Union require an analysis
of the principles of the European Administra-
tive Space with regard to public administra-
tion and the approximation of Ukrainian leg-
islation to EU legislation in this field, bringing
public administration into line with European
and international standards in this field.

Evidently, the “standards of European
Governance are predominantly in the form
of “soft” standards, that is, the White Books
and Communications of the European Com-
mission, recommendations of conferences
of ministers responsible for public adminis-
tration, SIGMA recommendations, etc. How-
ever, they cannot be ignored: for example, in
the process of the latest enlargement, each can-
didate country had to meet the Copenhagen
and Madrid criteria in order to gain EU mem-
bership and show positive results in SIGMA
evaluation (Voityk, 2017, p. 21). According to
A.A. Pukhtetska, one of the strategic priorities
of Ukraine’s public policy is integration into
European structures with a view to obtaining
full membership in the EU, which is a prereq-
uisite for the fulfilment of the Copenhagen
and Madrid criteria, which, inter alia, require
the alignment of the administrative capacity
of the candidate countries’ public authorities
with the performance criteria of the EU mem-
ber states’ public administrations (Averianov,
2007, pp. 101-104). Therefore, the identifi-
cation of the principles of public administra-
tion in the field of physical culture and sport
to be observed in Ukraine should be based
on the principles of good governance defined
at the international level.

The focus should be on the section
of the European Charter of Local Self-Gov-
ernment, which defines a number of principles
of local self-government, including the free res-
olution of issues not excluded from the scope
of competence; protection of territorial borders
of local self-government bodies, determination
of own internal administrative structures; free
performance of functions by local elected repre-
sentatives; administrative supervision of local
self-government bodies only in the manner
and in cases provided by the Constitution or
law; own adequate financial resources, which
they can freely dispose of within their pow-
ers; cooperation and creation of consortia
with other local governments to perform tasks
of common interest; use of legal remedies to
ensure the free exercise of their powers. It
should be noted that the European Charter
of Local Self-Government defines the protec-
tion and strengthening of local self-government
in various European countries as an important
contribution to the development of Europe on
the principles of democracy and decentralisa-
tion (Chumak, 2019).

4. Conclusions

Therefore, the leading role of the state in
the development of sports and physical culture is
immutable and relevant today. However, no less
important for the modern development of phys-
ical culture and sports is the understanding
of the different legal status of the participants
in the relevant legal relations, including not
only state and local governments, but also civil
society institutions. Their role in the develop-
ment of these fields cannot be underestimated.
It should be understood that only the interac-
tion of all actors of legal relations contributes to
the development of physical culture and sports.
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IIYBJIYHE AJIMIHICTPYBAHHS Y COEPI ®I3UYHOIL KYJIBTYPH
I CIIOPTY: TEOPETUYHI 3ACA/IM TA INI/IXOAN 10 BUSHAYEHHA

Anoraniis. Memoro cmammi € anaji3 Ta y3araJibHeHHS HAYKOBUX ITi/[XO/IiB /10 BU3HAYEHHS KaTeropii
«ry6JtivHe aaMiHicTpyBaHHs y cdepi (isMaHOT KYIBTYPH 1 CIOPTY», 1O MICTSTHCS Y BITYM3HSAHIN Ta iHO-
3eMHill HAyKOBill JiTepaTypi, a TaKOX HAaJaHHS aBTOPCHKOTO (HDOPMYJIOBAHHS I[bOTO MOHSTTS Ta HOTO
CKJIAJIHUKIB.

Pesynvmamu. Y crarTi IOCHIIKEHO TEOPETHYHI MiAXOAM 0 BU3HAYEHHSI CYTHOCTI i 0COBIMBOC-
Teil JlepKaBHOTO yrpasiiHHs y cdepi (isuyHOi KyJIBTypHu Ta CropTy. AKIEHT 3p00JIeHO Ha JePKaBHOMY
yipaBJiHHi yepes hopMyBaHHS JepkaBHOI nosiTuky y cepi diszmunoi kyasrypu i ciopty. Harosonryers-
51 Ha TOMY, 110 (hOPMYBAHHS 3aCa]T IePsKAaBHOTO yIPABJiHHST Pi3NYHOIO KYJIBTYPOIO i CIOPTOM Y 3B’SI3KY i3
UM Ma€ BPaXOBYBATH KOHIIEIIIIi0 HAJIEKHOTO yIpaBJiHHs (good governance). 3BepHEHO yBary Ha po3ii
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€BporelicbKoi XapTii MicI[eBOTO caMOBPSIIyBaHHS, 1[0 BU3HAYAE HU3KY MPUHIIHIIIB MiCI[EBOTO CAMOBPDSI-
JIyBalHs, SKUMHU €, 30KpeMa, Taki 3acaziu: 1) BisibHe BUpilIeHHS IUTaHb, He BUKJIIOUEHNX 31 cepu Komiie-
TEHIIii; 2) 0XOPOHA TePUTOPia/IbHUX KOPJOHIB OPraHiB MiCIIEBOTO CAMOBPSIYBaHHSI, BU3HAYCHHS BJIACHUX
BHYTPINTHIX aJMiHICTPaTUBHHUX CTPYKTYP; 3) BilbHE BUKOHAHHS (DYHKIIiH MiclleBUMI BHOOPHUMMU TIPeJl-
CTaBHUKAMM; 4) afMiHICTPAaTHBHNN HATJISA/ 32 OPTaHAMU MICIIEBOTO CAMOBDS/IYBAHHS JIAIIE B TOPSIKY
Ta y BUNIAJIKAX, [lepebaueHuX KOHCTUTYITIE ab0 3aKOHOM; 5) BJIacHi octaTHi (hiHAHCOBI pecypcH, AKUME
BOHUM MOXYTD BIJIbHO PO3IOPSAKATHCS B MeXKaxX CBOIX IIOBHOBaKEHD; 6) CIIiBIpallsd Ta CTBOPEHHS KOH-
COPIiyMiB 3 iHIIMMHU OpPTraHAMK MiCIIEBOTO CAMOBDSI/IyBaHHS JIJIsi BUKOHAHHSI 3aB/laHb, 10 CTAHOBJISITH
CcIiybHuUiL iHTEpec; 7) BUKOPUCTAHHSE 3aC00iB IPABOBOTO 3aXKCTY ISt 3a0€3MeUeHH s BIIbHOTO 3iHCHEHHS
CBOIX MTOBHOBaxkeHb. OKPeMO BapTO BKA3aT! HA Te, 0 €BPOIelichKa XapTist MiCIIEBOTO CAMOBPSI/TyBAHHS
BU3HAYAE 3aXNCT i 3MIIHEHHST MiCIIEBOTO CAMOBPSIIyBaHHS B Pi3HUX KpaiHax CBPOIH SIK BaKINBUH BHe-
COK y PO3BUTOK €BPOIY HA MPUHIUIIAX IEMOKPATII Ta JIeIleHTpai3artii.

Bucnosxu. KoncratoBano, 1o MpoBiHA POJIb [IepKaBU B PO3BUTKY CIOPTY i (i3W4HOI KyJBTYpU
€ He3MIHHOIO Ta aKTYaJIbHOIO CbOTofiHI. O/IHAK HE MEHIN BAKJIMBUM JIJISI CY4acHOTO PO3BUTKY (iznuHOI
KYJIBTYPH 1 CIIOPTY € PO3YMIiHHS Pi3HOTO IPABOBOTO CTATyCy YYaCHUKIB BiIMOBITHUX MPAaBOBITHOCHH,
cepejl IKMX — He TIIbKY OPraHy JIep:KaBy Ta MiCIIEBOTO CAMOBPSILyBaHH, @ i IHCTUTYTU FPOMA/ITHCBKOTO
cycTimbeTBa. [X posrb y posBuTKY BKasaHIX cep He MOKHA MpHMeHTITyBaTiL. [Ipu ihoMy HeobXiaHo posy-
MiTH, 1110 JIUIIIE B3AEMO/ist BCiX Cy0'€KTIB IPABOBIIHOCKHH CIIPHUSIE PO3BUTKY (Di3UYHOT KyJIETYPHU Ta CIIOPTY.

KimouoBi ciioBa: 3acaju, pisuuna KyJIbTypa, CriopT, y6JiyHe agMiHicTpyBaHHs, YKpaiHa.
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CORRUPTION AS A GLOBAL PHENOMENON
AND ITS IMPACT ON THE SPACE INDUSTRY
DEVELOPMENT

Abstract. The purpose of the article is to reveal the issues of combating corruption in the space industry.

Results. This study analyses corruption, its impact on the space industry development, because
in the context of the rapid development of new space technologies, building a new model of the space
economy and the world rethinking of the prospects of the space industry, the development of its unknown
spaces is an extremely relevant issue. In the international arena, the active condemnation of all forms
of corruption, including bribery, began in the second half of the twentieth century, what is more
at the advent of international legal anticorruption mechanisms its existence was recognized exclusively in
the field of transnational business, and over time, discussions of corruption in public administration began
in the world. Corruption is, first and foremost, a conscious choice of everyone, whether active or passive.
In general, corruption is a pervasive phenomenon, which includes, on the one hand, manifestations of any
abuse of a special status and, on the other hand, the motivation and active action to implement them by
other persons concerned. In other words, it is a two-way relationship, a symbiosis of needs and benefits.

Conclusions. It is proved that corruption in the space industry is a cumulative indicator of its existence
in the state, in its main sectors. Public-private partnership in the field of space activities implies both
positive and negative aspects. In this case, corruption exists in the public sector in general and in the space
industry, in particular. The space industry is slowing down in development because the funds that should
potentially be spent on research and development of outer space are not used for their intended purpose.
Accordingly, there is no innovation activity, technological progress is minimal. Therefore, the priority is to
eradicate corruption both in the world and in individual countries, because it, like a viral infection, tends
to migrate, threatening all of humanity.

Key words: corruption, anti-corruption, space industry, space activities, outer space, world

cooperation, transnational business.

1. Introduction

It is evident that corruption is a negative
phenomenon that permeates all sectors of both
public and state sectors, not just in two, but in
many countries around the world.

The current existence of this phenomenon
is historically determined and quite natural.
For thousands of years, corruption has either
been encouraged or banned. It is clear that this
was done in different ways, by different author-
ized entities and with the use of tools that met
the needs of the time. However, it should be
understood that corruption is, first and fore-
most, a conscious choice of everyone, whether
active or passive.

The international community has long
identified corruption as a mass phenomenon,
a global disease that is gradually poisoning key
areas of national and global economic develop-
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ment. The space industry is no exception, as
space has always been a source of inspiration
for researchers and scientists, who, by the way,
have greatly expanded human knowledge about
it, which has greatly improved our daily lives
(Concini, Toth, 2019).

The commercial interest of private busi-
nesses in space technology encourages them
to seek forms of cooperation with government
institutions that have a powerful adminis-
trative resource and technological heritage
of the era of “military space race”. At the same
time, the state is interested in attracting mate-
rial, financial, intellectual and other types
of private investment for the qualitative renewal
of its production and service facilities (Maly-
sheva, Hurova, 2019, p. 73). Currently, this sit-
uation is the starting point for the exploration
and use of outer space within the framework
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of public-private partnership, the development
of which depends significantly on national pol-
icy, legal regulators and the economic basis cre-
ated by the state. However, public-private part-
nership in the field of space activities implies
both positive and negative aspects. In this case,
corruption exists in the public sector in general,
and in the space industry in particular. The space
industry is slowing down in development pre-
cisely because the funds that should potentially
be spent on research and development of outer
space are not used for their intended purpose.

Therefore, in the context of the rapid devel-
opment of new space technologies, construction
of a new model of space economy and the world
rethinking the prospects of the space industry, it
is extremely important to study whether corrup-
tion affects the development of space industry.

Some features of understanding the essence
of the category of “corruption” are highlighted
in the works by scientists such as: D. Zabroda,
V. Zavhorodnii, Y. Kovalenko, O. Tkachenko,
and others. The issues of the development
of space activities were considered in the works
by scientists such as: L. Soroka, N. Maly-
sheva, H. Hurova, and others. However, in
the proposed way, their scientific research has
not addressed this topic.

The purpose of the article is to reveal
the issues of combating corruption in the space
industry.

2. Development trends in the space industry

As soon as people shifted from abstract think-
ing to the practical use of outer space for peace-
ful purposes, space law emerged. This happened
on October 4, 1957, when the first satellite flew
around the planet to an altitude of more than
200 kilometres above the state borders of sover-
eign states. None of them protested to the state,
an owner of the first satellite, which led to the first
rule of space law “instant principle”, that is, any
country has the right to launch into orbit civil-
ian artificial satellites without asking permission
from other states (Kobzar, Danylenko, 2019).
Since then, a rapid development of the space
industry has begun, initially under the monop-
oly of governments, the only entities that
could afford complex and risky projects (Chris-
tensen, Magnus, 2019), associated with space
exploration and development. Today, a review
of the space environment shows the dynamics
of change, that is, space activities are not exclu-
sively the prerogative of government institutions,
but of new companies, from small businesses with
two people to large corporations that have many
different business concepts. In addition, compa-
nies that have been involved in space for decades
are rethinking and adjusting their approaches in
the context of the changes that are taking place
(Christensen, Magnus, 2019).

84

Nowadays, the rocket and space indus-
try of Ukraine has two priority state tasks:
creation and implementation of space, as
well as rocket and space, projects in accord-
ance with the “National target scientific
and technical space program of Ukraine”
(Order of the Cabinet of Ministers of Ukraine
“On approval of the Concept of the National
target scientific and technical space program
of Ukraine for 2021-2025", 2021), focused
on solving economic problems and increas-
ing the economic return from the use of space
products (satellite information received from
national Earth observation devices, satellite
communications, telecommunication broad-
casting, navigation services, research and exper-
iments); creation of modern missile weapons for
the needs of the Armed Forces of Ukraine with
a focus on ensuring the return on public invest-
ment through possible subsequent exports
(Soroka, 2021).

In view of the persistent lack of budget
funds and forecast data on the economic devel-
opment of the state for the near and future, it is
quite problematic to solve these problems with
the traditional approach. Given that the vast
majority of enterprises in the space industry are
state-owned, and private companies have only
just begun to participate in commercial space
activities, a possible way out of this situation is
to expand public-private partnerships.

According to Art. 1 of the Law of Ukraine
“On Public-Private Partnership”, public part-
ners can be: the State of Ukraine, the Auton-
omous Republic of Crimea, territorial com-
munities represented by relevant state bodies
and local self-governments (Law of Ukraine
“On Public-Private Partnership”, 2010). In
the field of space activities, the state acts as
a partner in the person of the State Space
Agency of Ukraine.

3. Corruption manifestations in the space
industry

In the author’s opinion, corruption in
the space industry should be considered
broadly. Corruption of officials, who are public
figures directly involved in the development
of the space industry, is only one side of the phe-
nomenon under study. In addition, the issues
of combating corruption in the field of budg-
eting, administrative services, education, aer-
ospace and defence industry, the interaction
of government and business are important.
Accordingly, corruption in the space indus-
try is a cumulative indicator of its existence in
the state, in its main sectors.

Given the urgent need for the fastest adap-
tation of the space industry to the conditions
of a market economy, taking into account all
the above, it is necessary to amend the Law
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of Ukraine “On Public-Private Partnership”
and provide for:

— the status of public policy granted to
relations between the state and its private part-
ners in the space industry;

— a clear transparent mechanism for
interaction of organizations and enterprises
of the industry with private partners (to min-
imize corruption risks), providing maximum
motivation for their involvement in practical
activities (public-private partnership in space
should be attractive to business);

— the right to establish legal structures in
the space industry of Ukraine with the partic-
ipation of public and private partners, a share
of public property thereof can be used to imple-
ment business ideas that will expand Ukraine’s
international activities in this field;

— when creating public-private partner-
ship structures, safeguards for private partners
on mandatory retention in the production
of space technology and their support, despite
changes in management, the need to consolidate
assets with their further division into segments
according to new business strategies with shift-
ing emphasis towards more profitable products,
etc. (Law of Ukraine “On Public-Private Part-
nership”, 2010).

According to the Bank of America Merrill
Lynch, the main driving force of the new space
race will be the interests of the defence indus-
try, but Space Age 2.0 will be characterized by
other factors: innovation of private companies,
business, attracting new countries, reducing
the cost of space launches (Bank of America
Merrill Lynch, 2017). This, in turn, will stimu-
late all actors in space activities to find optimal
forms of cooperation (public-private cooper-
ation, international cooperation, etc.). There-
fore, minimizing corruption factors is a priority
for the Ukrainian political elite. And although
Ukraine, according to the Corruption Percep-
tions Index (CPI)!, is not one of the ten least
corrupt countries, but it is hoped that the space
industry will set an example for other sectors in
preventing corruption and bring the country to
the top of the rankings. After all, in countries
where society is free from corruption, transpar-
ent, decision-making on anti-corruption policy

! For example, Denmark is rightly considered one
of the least corrupt in the world. This is confirmed by
the annual analytical results of the Corruption Per-
ceptions Index (CPI), an indicator calculated since
1995 by Transparency International (the organi-
zation itself does not conduct its own surveys, but
calculates the Index based on 13 studies of reputa-
ble international institutions and research centres)
(Transparency International, 2019). Thus, in recent
years, Denmark is the undisputed leader in the world,
which with small fluctuations, but retains its position
in the top ranking — the least corrupt countries.

is responsible and conscious and, accordingly, its
implementation is fair. Citizens, first of all, respect
themselves and others, violation of their rights is
considered unacceptable. There are mostly no
discriminatory manifestations, as it is not expe-
dient to talk about the absolute in this case, but
it is quite possible to assert the ideal. Society is
really endowed with the opportunity to influence
the government by exercising its constitutional
right to participate in various political and eco-
nomic decisions. Citizens and the authorities are
subject to the rule of law, but have the right to
freely express their views, honest and open media
and their own moral and ethical right to oppose
corrupt officials and businessmen.

4. Conclusions

All countries are different, and in all aspects.
There are no identical ones. Some have the rule
of law, the state apparatus functions harmoni-
ously, the economy is constantly developing,
citizens are socially protected, and young peo-
ple develop their talents and skills. And others
are in chaos — citizens complain about the gov-
ernment, retirees and young people are vulnera-
ble, almost unprotected, and the ruling elite has
all the possibilities beyond comprehension —
unprecedented wealth: offshore accounts, own
aircraft and ships, foreign villas or even palaces.

It is clear that in such conditions, the space
industry of a particular country is somewhere
better and somewhere less developed. How-
ever, in conclusion, the main question posed in
this study should be answered: does corruption
affect the development of the space industry?
Yes, of course, it affects. If this phenomenon did
not have global consequences, would the inter-
national community take its eradication so seri-
ously? The answer is obvious.

Global cooperation in the fight against cor-
ruption is the main mechanism for reducing its
manifestations. Sharing experiences, holding
joint discussions, including seminars and sym-
posiums, as well as providing material, informa-
tional or other resources to “outsider” countries
in the process of eradicating corruption in their
territory are the key to protecting the world
from its mass spread. These are tools for its
containment, which in modern conditions are
complemented by low innovation, which, by
the way, prove its effectiveness.

The space industry is slowing down in devel-
opment precisely because the funds that should
potentially be spent on research and development
of outer space are not used for their intended pur-
pose. Accordingly, there is no innovation activity,
technological progress is minimal.

Therefore, the priority is to eradicate cor-
ruption both in the world and in individual
countries, because it, like a viral infection, tends
to migrate, threatening all of humanity.
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KOPYIIIIA SK INTOBAJIBHE ABUIIE TA il BILTUB
HA PO3BUTOK KOCMIYHOI TAJTY 31

Awnotanis. Memoto cmammi € 3’sicyBanHs MUTaHb IPOTHU/T KOPYIIIIii B KOCMiYHil rasysi.

Pesyavmamu. Po6oTy TPUCBSYEHO aHAI3y sIBUIA KOPYIIIii, fI0r0 BIUIMBY Ha PO3BUTOK KOCMIiUHOI
rajysi, apke B yMOBaX CTPIMKOTO PO3BUTKY HOBHX KOCMIYHHX TEXHOJIOTIH, MOGY0BH HOBOI MOzieIi KOC-
MIYHOI €KOHOMIKH Ta 3arajloM IIepeOCMUCTIEHHS CBITOM TIE€PCIEKTUB KOCMIUHOI ray3i, OCBOEHHS 11 HEBi-
JIOMUX TIPOCTOPIB Iie TUTAHHS € BKpal akTyaspbHuM. Ha MixkHAPO/IHIlN apeHi akTUBHE 3aCy/)KEHHS BCiX
BUJIIB KOPYIILIii, 30KpeMa XabapHUIITBA, PO3IIoYaIocs 3 apyroi nojosutu XX cr. Ha moyarky 3apojeH-
HsT Mi’KHApPOJIHO-TIPABOBMX MeXaHi3MiB POTHIii KOPyMILii ii icHyBaHHs BU3HABAJIOCS BUKJIOUHO Y cepi
TPAHCHAIIOHATHLHOTO Gi3HECY, 3 TUIMHOM Yacy y CBiTi MOYMHAIOTHCS OOTOBOPEHHSI KOPYIIIIil TAKOX Y Jep-
’KaBHOMY yrpasJinti. Kopyriist — 1e Hacamiiepes CBifoMuii BUOIp KOKHOTO HE3aJIEKHO Bijl TOTO, KUl
XapakTep BOHA MA€ — aKTUBHMII Y MACUBHUN. B y3arajibHeHOMY 3HAUEHHI KODYIIIligd — Il€ BCEOCSKHE
SBUIIE, 10 CKIAJY SKOTO BXOJSTH, 3 OJTHOTO GOKY, POSIBH OY/1b-SIKOTO 3JI0BKUBAHHST OCOOJIMBUM CTaTy-
COM, a 3 HIIIOTO — CIIOHYKAHHSI Ta aKTUBHI /1i1 710 X BTiJIEHHs iHIIMMH 3anikaBaeHumMu ocobamu. To6To e
JIBOCTOPOHHIiT 3B’130K, cM06i03 moTpeb i BUroz.

Bucnosxu. JloBezieno, 1o KOPYMIIist B KOCMIUHIHM Tamy3i MPOSIBASIETHCS K CYKyHUH MOKA3HUK ii
iCHYBaHHS B JlepJKaBi, y TOJIOBHUX ii cekTopax. /lep:KaBHO-PUBATHE MapTHEPCTBO Y cdepi KocMiuHOT
HIAJIBHOCTI Hece B cobi, KpiM MO3MTHBHUX MOMEHTIB, Iie i HeraTuBHi. Y 1IbOMY pasi iizeTbest npo icHy-
BaHHS MTPOSIBIB KOPYTIIIii B Iep:KaBHOMY CEKTOPi 3arajioM, a OT:Ke, i B KocMivHil ramysi. Kocmiuna raryss
TaJbMYETBCSI B PO3BUTKY CaM€ TOMY, IO KOIITH, sIKi OTEHIIIHO MaJi G¥ CIIPSIMOBYBATHCS HA IOCJTI[KEH-
H4 1 OCBOEHHSI KOCMIYHOTO TIPOCTOPY, BUKOPUCTOBYIOTHCS HE 32 I[iIJIbOBUM TIPU3HAUYEHHAM. BifnosinHo,
iHHOBAIliHA [iSITTBHICTD BiZICYTHS, 2 TEXHOJOTIYHIH porpec MiHiManpHUiA. ToMy piopuTeTOM € BUKOPI-
HeHHs KOPYIIIii SIK Y CBIiTi 3arajioM, Tak i B OKpeMO B3ITHX KpaiHaX, ajiKe 1ie SIBUIILE, SIK i BipycHa iH(eKIris,
MA€ TeH/IEHIIIIO 10 MiTpallii, 3arpoKyI0UYH IPU IIbOMY BCbOMY JIIOJICTBY.

KmouoBi cioBa: Kopyiilis, IPOTH/IST KOPYTIIii, KOCMiUHA rajiy3b, KOCMIUHA isJIBHICTD, KOCMIUHUI
IPOCTIp, CBITOBa KOOTIEpallist, TpaHCHAIliOHAIbHUIT Gi3Hec.
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THE STRUCTURE OF LEGAL CULTURE
OF PERSONALITY

Abstract. The purpose of the article is to review and develop theoretical and methodological
knowledge relating to elements of legal culture of a personality.

Results. This article covers the diversity of scientific approaches to the phenomenon of legal culture, its
role in building the state guided by the rule of law. The article conducts the theoretical and methodological
study of the structure of legal culture of personality composed of the three blocks of elements, namely:
a) intellectual elements (understanding of the essence and relevance of law, ability to learn, cognize, adopt
legal experience, evaluate the results of legal activities etc.); b) motivational elements (the confidence in
the need for lawful conduct, respect for law, rights and freedoms of an individual, the desire to acquire
legal knowledge, intolerance of undemocratic exercise of state power in society, etc.); ¢) elements resulting
from the intellectual and motivational impact (legal knowledge, skills and abilities, lawful behaviour, legal
experience, the level of legal consciousness, etc.). The study makes proposal to consider legal culture
of the personality as a set of legal knowledge, skills and abilities, objectified in the form of lawful behaviour
and legal consciousness of the person, resulting from one’s intellectual abilities and motivation.

Conclusions. The authors came to the conclusions that the structure of legal culture of the personality
can be expressed in the form of three blocks of elements: 1) intellectual elements: an understanding
of the essence and relevance of law, an ability to learn, cognize, adopt legal experience, evaluate
the results of legal activities, etc.; 2) motivational elements: the confidence in the need for lawful conduct,
respect for law, rights and freedoms of an individual, the desire to acquire legal knowledge and other
competencies, intolerance of undemocratic exercise of state power in society, etc.; 3) elements resulting
from the intellectual and motivational impact: legal knowledge, skills and abilities, lawful behaviour, legal
experience, the level of legal consciousness, effectiveness of legal performance, civil and legal activity in
the exercise of subjective rights, freedoms and duties, etc.

Key words: culture, legal culture, structure of legal culture of personality, legal culture of society,
intellect, motivation.

1. Introduction

In the context of the reform of public author-
ities, the implementation of integration policies
and the development of a democratic legal state,
legal culture has become increasingly important
as a social guarantee of the rule of law, a factor in
the stable law and order, the exercise of the peo-
ple’s power, etc.

Legal culture, as a relatively autonomous
criterion for the conduct of members of society,
reflects the processes related to legal activities in
society in the form of law-making and law appli-

© V. Kachur, S. Kozin, 2021

cation. Culture as a social phenomenon depends
on the progressive orientation of an individ-
ual’s activity in society. Legal culture, in turn,
is part of the entire culture of society, connect-
ing and pervading all sectors of human activity
(Savchenko, 2020).

The need to form socially important ori-
entations of the personality is being updated
at a time when Ukrainian statehood is being
established, education is being made more
humane, and society is transitioning to new
social and economic relations. In these context,
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legal education as a key factor for the success
of the educational and legal transformation
should be reconsidered (Prima, 2012).

Legal culture in general, and legal culture
of the personality in particular, is the subject
matter of interdisciplinary research, for example,
for sociology, pedagogy, psychology, philosophy,
jurisprudence, etc. The scientific and theoreti-
cal basis for the study of the structure of legal
culture of personality is the works by Yu.P. Byt-
iak, V.O. Kachur, D.A. Prima, V.M. Selivanov,
M.V. Tseluiko, I.V. Yakoviuk, and others.

The diversity of scientific research on
the phenomenon of legal culture confirms its
important role in social development. For
a broader, more meaningful perception, it is
advisable to enrich scientific and theoretical
knowledge by analysing the structure of legal
culture of the personality.

The purpose of the article is to review
and develop theoretical and methodological
knowledge relating to the elements of legal cul-
ture of a personality. In order to achieve this
purpose, the following objectives are set: to out-
line approaches to understanding legal culture;
to systematize the structural elements of legal
culture of the personality; to propose an author’s
definition of legal culture of the personality.

2. Legal culture as an object of the study

The literature review contains different
approaches to studying the issues of legal cul-
ture. In particular:

—according to historical approach, the study
of historical experience, the analysis and evalua-
tion of historical events, facts and previous the-
ories in the context of their advent, formation,
development and impact on legal reality are
of particular importance. This approach accu-
mulates knowledge of the very culture and legal
culture of different peoples in different histori-
cal periods;

— the axiological approach enables to
identify the characteristics and properties
of phenomena, processes that meet the needs
and interests of the personality and of soci-
ety. According to this approach, legal culture
is regarded as a set of legal values that arise
and develop in the course of the legal develop-
ment of society (equality, justice, the rule of law,
guarantees of human rights and freedoms, etc.);

— according to a systemic approach, legal
culture is characterized by certain features,
the main ones being the relationship with other
systems, integrity, internal structure, order, sys-
temically important connections in the struc-
ture, uniting components and elements as parts
of a single system, etc.;

— an anthropological approach is a set
of views on the genesis of legal culture through
the nature and essence of man, his place
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and purpose in the legal field. The human being
is defined as the primary element in the advent
of law and the state. The dynamics of social
interaction gives rise to provisions of law, legal
ideas and approaches, on the basis of which
a system of legal values of the personality, social
group, class and society is formed;

— according to epistemological approach,
legal culture is considered as a system of knowl-
edge of the person about one’s rights and duties,
the specificities of their exercise, etc. The pro-
cess of cognition, accumulation of knowledge
about the legal system, legal regulations in force
and the legal means of protecting the rights
and interests of individuals is important for
forming the scope of values of legal culture;

— the structural and functional approach
considers legal culture as a set of elements
of legal reality in unity with their actual
functioning. The structural aspect (statics)
of legal culture characterizes its composi-
tion and internal organization. Functional
(dynamics) describes the advent, development
and interaction of elements of legal culture
between one another and other social phenom-
ena (Vlasenko, 2011).

Therefore, these approaches to understand-
ing legal culture enable to define its essential
characteristics as a complex and multifaceted
phenomenon. The usefulness of studying legal
culture from the perspective of legal sciences
is that it is the foundation of the legal system,
legal order, rule of law, realization of human
rights and freedoms (Tykhomyrov, 2020).

Thus, the variety of definitions of legal cul-
ture is due to a matter of the study. In differ-
ent fields of scientific knowledge, the definition
of this term has its own implications.

However, the concept of “legal culture” is
mostly defined through the generic concept
of “culture”, which is a multidimensional con-
cept and is often defined in terms of the posi-
tive meaning of dynamic processes of social life,
ensuring stable social development, formation
of convictions, motives and views of people on
goals and results of this development (Banakar,
2009, p. 15).

Legal culture, in its most general meaning,
is one way of describing relatively stable pat-
terns of legally oriented social behaviour. Such
behaviour depends on various factors, including
the state of affairs in the legal professional per-
Jformance, its regulatory framework, the dom-
inant ideas of existing and desired law, values
and legal mentality, etc. (Nelken, 2004).

According to D. Nelken, legal culture is what
we are, not just what we do (Nelken, 2004, p. 12).

The differentiation of legal culture is essential
Jor the description of its structural elements. For
example, in the theoretical legal sciences, legal cul-



12,2021
THEORY OF STATE AND LAW

ture, depending on the actor, is grouped into legal
culture of society, legal culture of the social group
and legal culture of the personality. There are
other criteria for distinguishing between one type
of legal culture and another. In particular, these
are according to levels and depth of cognition
of legal phenomena (domestic, professional, the-
oretical), according to the nature of the existence
of legal culture (open and closed), and accord-
ing to the nature of manifestations (external
and internal).

3. Particularities of distinguishing
the structural elements of legal culture

Within the scope of legal science
approaches to identifying the structural com-
ponents of legal culture, M.V. Tseluiko classi-
fies the components, such as: “legal conscious-
ness, legal relations, legality and legal order,
lawful activity of actors of law, the very law,
state and legal institutions, legal technology,
legal act” (Tseluiko, 2010, p. 6). Depending on
the bearer of legal culture, the structural com-
ponents of legal culture are grouped into ones
of society (level of development of legal culture
and legal activity of society, level of develop-
ment of legal performance and level of devel-
opment of the entire system of legal provisions,
level of development of law and culture of legal
texts) and ones of the personality (legal ideo-
logical and theoretical perspectives, positive
legal feelings, creative activities of an individual
in the legal field, etc. (Tseluiko, 2010, p. 7).

Furthermore, the structure of legal culture
is defined through the structure of the generic
concept of “culture”, which in its forms
and categories reflects human activity, which
manifests itself comprehensively from objec-
tive, subjective and regulatory aspects. Each
of them — objective (activities), subjective
(attitudes) and regulatory (social regulators) —
forms separate parts of culture as a systemic phe-
nomenon (Kachur, 2019).

The structure of personality’s legal cul-
ture is identified in different ways. Some legal
scholars emphasize elements, such as: a system
of legal knowledge, skills, emotions, feelings,
beliefs manifested in lawful behaviour (Bytiak,
Yakoviuk, 2007), others add to this list results
of legal practice, legal ideology and legal psy-
chics (Prima, 2012).

In the legal encyclopaedia edited by
Yu.S. Shemshuchenko, “legal culture of the per-
sonality is expressed in its three main dimen-
sions: legal cultural orientations, activities for
their realization, results of the implementa-
tion of these orientations” (Shemshuchenko,
2003, p. 537). In the first dimension, the person-
ality is expected to acquire knowledge and skills
to use the law. The second is characterized by
the person’s creative activity in the legal field,

in the course of which one acquires or develops
one’s rights, knowledge and skills. The third
dimension expresses the internal potential
of legal culture (Shemshuchenko, 2003, p. 537).

V.M. Selivanov presents the more exten-
sive list of elements of the model of legal cul-
ture of personality. In particular, these are:
“awareness of the essence of law, its social
and personal value as a manifestation of jus-
tice and a guarantor of the inalienable rights
and freedoms, honour and dignity of every
human being; awareness of the necessary
primacy of law over the state; knowledge
of the Constitution and the law, their assess-
ment in terms of the essence of law and legal
ideals; knowledge of own rights, freedoms
and duties; respect for the rights and freedoms
of every individual, a conscious desire to trans-
late the principles of the law into practice,
a habit of lawful behaviour, a personal aware-
ness of being a free person and subject of real
rights and freedoms and the ability to exercise
them; civil and legal activism in the exercise
of one’s political, other civil rights, freedoms
and duties; intolerance of any breach of law
and order, terror against the human being by
the state” (Selivanov, 1999, p. 76).

In our opinion, it is possible to describe
the structure of legal culture of the person-
ality in the most precise way by highlighting
the internal relationships between its compo-
nents, which it would be useful to systematize
in clusters of elements as follows.

Intellectual elements are an understanding
of the essence and relevance of law, an ability to
learn, cognize, adopt legal experience, evaluate
the results of legal activities; an ability to solve
the problems of legal practice, etc.

Motivational elements are the confi-
dence in the need for lawful conduct, respect
for law, rights and freedoms of an individual,
the desire to acquire legal knowledge, intoler-
ance of undemocratic exercise of state power in
society, etc.

Elements resulting from the intellectual
and motivational impact are legal knowledge,
skills and abilities, lawful behaviour, legal expe-
rience, the level of legal consciousness, effec-
tiveness of legal performance, civil and legal
activity in the exercise of subjective rights, free-
doms and duties, etc.

The analysis of relationships between
the components of legal culture of the person-
ality should be based on the definition of “intel-
lect” in pedagogy. This concept is defined
through the mental capacity of the human being
and means the ability to orient in, adequately
reflect and transform the environment, to
think, to learn, to know the world and to adopt
social experiences; the ability to solve prob-
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lems, make decisions, act wisely (Honcharenko,
1997, p. 146).

Therefore, an understanding of the essence
and value of law, the ability to learn, to know
and to adopt legal experience and to evalu-
ate the results of legal activity, is the basis for
the formation of the motives, attitudes and val-
ues of lawful behaviour. All of this helps the per-
son to interpret, create and reproduce social
reality by shaping behavioural patterns consist-
ent with generally accepted social values.

Perception of motivation as a set of internal
driving forces, motivating the person to per-
form, determines the behaviour, form of activ-
ities, making these activities oriented towards
the achievement of personal goals and goals
of the organization (Kolot, 2002, p. 12), as a pro-
cess of forming motives, attitudes, value orien-
tations, and their action as an internal cause
of conduct objectified in the form of action or
inaction (Diakova, 2017, p. 133), enables to see
the relationship between the structural compo-
nents of legal culture of the personality. There-
fore, the motivation of a person’s lawful conduct
arises from his or her legal socialization and edu-
cation. At the present stage of development
of the theory of law, it is clear that law is not
limited to the role of a regulator but is effective
in the social field, encouraging actors of law to
adopt certain forms of behaviour and interac-
tion, ensuring their inclusion in the social organ-
ization system (Abramova, Shvachka, 2011).

4. Conclusions

The results of the study make it possible to
conclude as follows:

1. The description of the structural elements
of legal culture of the personality becomes more
qualitative, provided that the internal relation-
ships between them are clarified.

2. The systematization enables to express
the structure of legal culture of the personality
in the form of three blocks of elements:

— intellectual elements are an understand-
ing of the essence and relevance of law, an abil-
ity to learn, cognize, adopt legal experience,
evaluate the results of legal activities, etc.;

— motivational elements: the confidence
in the need for lawful conduct, respect for law,
rights and freedoms of an individual, the desire
to acquire legal knowledge and other compe-
tencies, intolerance of undemocratic exercise
of state power in society, etc.;

— elements resulting from the intellectual
and motivational impact are legal knowledge,
skills and abilities, lawful behaviour, legal expe-
rience, the level of legal consciousness, effec-
tiveness of legal performance, civil and legal
activity in the exercise of subjective rights, free-
doms and duties.

3. Legal culture of the personality is consid-
ered as a set of legal knowledge, skills and abil-
ities, objectified in the form of lawful behaviour
and legal consciousness of the person, resulting
from one’s intellectual abilities and motivation.

References:

Abramova, V.M., Shvachka, V.Yu. (2011). Pravova sotsializatsiia osobystosti yak obiekt teoretyko-pravo-
voho doslidzhennia [ Legal socialization of the personality as an object of theoretical and legal research]. Yuryd-
ychna nauka — Legal science, no. 3, pp. 7-13 [in Ukrainian].

Vlasenko, V.P. (2011). Metodolohichni pidkhody do vyznachennia sutnosti pravovoi kultury [Methodo-
logical approaches to defining the essence of legal culture]. Naukovyi visnyk Natsionalnoi akademii vnutrishnikh
sprav — Scientific Bulletin of the National Academy of Internal Affairs, no. 3, pp. 92—100 [in Ukrainian].

Honcharenko, S.U. (1997). Ukrainskyi pedahohichnyi sloonyk [Ukrainian pedagogical dictionary]. Kyiv:

Lybid [in Ukrainian].

Diakova, 0.0. (2017). Motyvatsiia yak subiektyvnyi chynnyk protydii pravovomu nihilizmu v diialnosti
politsii [Motivationas a subjective factor in counteracting legal nihilism in the police]. Forum prava — Forum of

Law, no. 5, pp. 132—137 [in Ukrainian].

Kachur, V.0. (2019). Do pytannia pro strukturu pravovoi kultury [On the question of the structure of legal
culture]. Pravo. Liudyna. Dookillia — Right. Human. Environment, vol. 10, no. 2, pp. 6—12 [in Ukrainian].
Kolot, A.M. (2002). Motyvatsiia personalu [Staff motivation]. Kyiv [in Ukrainian].

Shemshuchenko, Yu.S. (ed.) (2003). Yurydychna entsyklopediia [Legal encyclopedia], in 6 vols. Kyiv
[in Ukrainian].

Bytiak, Yu.P., Yakoviuk, I.V. (eds.) (2007). Pravova kultura v umovakh stanovlennia hromadianskoho sus-
pilstva [Legal culture in the conditions of formation of civil society ]. Kharkiv [in Ukrainian].

Selivanov, V.M. (eds.) (1999). Pravova kultura i pidpryiemnytstoo [Legal culture and entrepreneurship].
Kyiv; Donetsk [in Ukrainian].

Prima, D.A. (2012). Pravova kultura osobystosti v konteksti aksiolohii [ Legal culture of personality in the
context of axiology]. Psykholoho-pedahohichni problemy silskoi shkoly — Psychological and pedagogical problems
of rural school, vol. 43, no. 2, pp. 143—147 [in Ukrainian].

Savchenko, A.A. (2020). Pravova kultura yak atrybut kultury suspilstva [Legal culture as an attribute
of the culture of society]. Visnyk Natsionalnoi akademii kerionykh kadriv kultury i mystetsto — Bulletin of the
National Academy of Management of Culture and Arts, no. 2, pp. 32—36 [in Ukrainian].

Tykhomyrov, 0.0. (2020). Pravova kultura v informatsiinomu suspilstvi: do problem osmyslennia infor-

90



12,2021
THEORY OF STATE AND LAW

matsiino-pravovoi kultury [Legal culture in the information society: to the problem of understanding the infor-
mation and legal culture]. Yurydychnyi visnyk “Povitriane i kosmichne pravo” — Legal Bulletin “Air and Space
Law”, no. 3(56), pp. 74—80 [in Ukrainian].

Tseluiko, M.V. (2010). Struktura pravovoi kultury u vitchyznianii yurydychnii literaturi [ The structure of
legal culture in the domestic legal literature]. Naukovyi visnyk Chernivetskoho universytetu — Scientific Bulletin
of Chernivtsi University, no. 538, pp. 5-10 [in Ukrainian].

Banakar, R. (2009). Power. Culture and Method in Comparative Law. International Journal of Law in Con-
text. Retrieved from: https://ssrn.com/abstract=1345100 [in English].

Nelken, D. (2004). Using the Concept of Legal Culture. Journal of Legal Philosophy, no. 29. Retrieved from:
https://escholarship.org/uc/item/7dk1j7hm [in English].

Bipa Kauyp,

Kandudamra 10puouwHUX HayK, 00yenmxa, 3asidysauxa kagpedpu meopii ma icmopii depacasu i npasa,
Haujionamvnuii ynisepcumem Giopecypcis i npupodoxopucmyeanus Yxpainu, syauys I'epoie Oboponu,
15, Kuis, Ykpaina, indexc 03041, kachur_v@nubip.edu.ua

ORCID: orcid.org/0000-0002-4372-491X

Cepeiii Kosin,

Odokmop 1opuduunux nayx, douenm xagedpu meopii ma icmopii depacasu i npasa, Hayionanvruii
yHieepcumem Giopecypcie i npupodokopucmyeanns Yxpainu, eyauys Iepoie Ob6oponu, 15, Kuis,
Ykpaina, indexc 03041, kozinsergey @nubip.edu.ua

ORCID: orcid.org/0000-0001-7640-4579

CTPYKTYPA IIPABOBOI KYJIETYPH OCOBHCTOCTI

Anortatnis. Memoro cmammi € y3aralbHEHHS Ta PO3BUTOK TEOPETHKO-METO/[0JIOTIYHUX 3HAHb MO0
CKJIQ/[HUKIB [IPABOBOI KYJIBTYPH 0COOUCTOCTI.

Pezynvmamu. Y ctaTTi BUCBITJIEHO Pi3HOMAHITHICTh HAYKOBUX Ii/IXOMiB 0 PO3yMiHHS (DeHOMEHY
TIPaBOBOI KYJIBTYPH, ii poJIi B po30y10Bi TPaBOBOI fepsKaBH. 3AiHICHEHO TEOPETHKO-METOI0IOTIUHE 0CTi-
JPKEHHS CTPYKTYPH TPABOBOI KYJIBTYPU 0COOUCTOCTI, CKJIAJ AKOI MOYKHA BiOOPAsUTH Y BULIALL TPHOX
GJIOKIB €JIeMEHTIB, 30KpeMa: a) eJIeMEeHTH IHTeleKTyaabHoi cepr (PO3YMiHHS CYTHOCTI # IIHHOCTI TIpa-
Ba, 37IaTHICTH HABYATHCS, MTi3HABATH, TTepeiiMaTy IOPUIITYHAN JIOCBII, OIIHIOBATH Pe3yIbTaTi IOPUANIHO]
HiAJIbHOCTI TOMIO); 6) el1eMeHTr MOTHBaIiiHOI chepr (MepeKoHaHicTh y HeoOXiAHOCTI TPaBOMIpHOI TT0Be-
JHKH, [0Bara J[o IpaBa Ta mpas i cBo60I 0co0u, parHeHHst 10 3000y TTsI IPABOBIX 3HAHD, HETEPITUMICT
JI0 HEIEeMOKPATUYHOTO 3/iCHEHHS JeP/KaBHOI BJIAJN B CYCIIIBCTBI TOIIO); B) €IEMEHTH, 10 € Pe3yJIb-
TaTaMU BILIVBY iHTeEKTYyalbHO-MOTHBAILiIHOI chepu (IPaBOBi 3HAHHS, YMIHHS i HABUYKH, IIPABOMIp-
Ha TIOBEMiHKA, TIPABOBUII JIOCBifl, PiBEHb MPABOCBIZIOMOCTi TOIO). 3alPONIOHOBAHO MPABOBY KYJIBTYPY
0COGMCTOCTI PO3YMITH SIK CYKYITHICTb IPABOBUX 3HAHb, YMiHb | HABMYOK, SIKi 00’€KTUBYIOTHCS y (hopmi
i MOTHBaILil.

Bucnosexu. KoHcTaToBaHO, 110 CTPYKTYPY NPABOBOI KyJABTYPH OCOOMCTOCTI MOKHA BifoOpasuTi
y BUTJISI TPHOX OJIOKIB eJieMeHTiB: 1) eleMeHTiB iHTesIeKTYalibHOT chepu: PO3yMiHHsI CyTHOCTI I I[IHHOCTI
1IpaBa, 31aTHICTh HABYATHCS, [II3HABATH, TIEPeiiMaTH I0PUIMYHUI I0CBIi]I, OIIHIOBATH PE3YJIBTaTH I0PU/Y-
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eQEKTUBHICTD IOPUAMYHOI AiSTBHOCTI, IPOMAZITHCHKO-TIPaBOBa aKTHBHICTD Y 3/iliCHEHHI Cy6 €EKTUBHIX
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DISTINCTION BETWEEN COVERT
INVESTIGATIVE (SEARCH) ACTIONS

AND OPERATIONAL-TECHNICAL MEASURES
AND SEARCH OPERATIONS (PART 2)

Abstract. The purpose of the article is to study the essence of the organizational framework, grounds
and procedure for the conduct, requirements for recording and use of measures, i. e., SO, OTM and CI(S)A.

Results. The second part of research studies the issues of using material media, subjects, documents
and samples obtained during search operations, operational and technical measures, intelligence
and counter-intelligence operations in criminal proceedings. Different approaches to evaluating such
information, conditions and grounds for their use as evidence are identified; the reasons of finding these
materials of operative-search, intelligence and counter-intelligence activities inadmissible are stated. For
example, according to the Supreme Court’s evaluation of the admissibility of evidence of the materials
of an operative-search case, the materials lack data that an operative-search case has been instituted
against a convicted person (it is a prerequisite for SO and OTM). The OSC, from which the prosecutor
has presented materials, was to close based on article 9-2, para. 7 of the Law of Ukraine “On OSA”, owing
to the lack of evidence which indicate signs of crime in the actions of the person within relevant time,
while materials have been destroyed in the manner provided by law. The rulings of investigative judges
of the Court of Appeal that have resoluted operational-technical measures against this person have not
been available to the defence and court. These became a ground for finding the documents provided
by the prosecution resulting from OSA as inadmissible evidence. Common features and differences
of operational-technical, search operations and counter-intelligence activities are analysed, considering
the case law of the ECHR and the Supreme Court; criteria for the use of information from such
measures in criminal proceedings are identified. The focus is on the statutory gaps that prevent the use
of counterintelligence materials to prove the guilt of a person in committing criminal offenses, as well as
on the ways to eliminate them. The study considers issues of the possibility of using a factual data from
operative-search activities based on an evaluation by the Constitutional Court of Ukraine.

Conclusions. 1t is concluded that organizational framework, grounds and procedure for the conduct,
requirements for recording and use of measures mentioned above vary significantly. On the one hand, this
eliminates their equation and, on the other hand, underlines the need to streamline and further regulate
operative-search, intelligence and counter-intelligence activities at the legislative level.

Key words: covert investigative (search) actions, search operations, operational-technical measures,
documents in criminal proceedings, evidence, admissibility of evidence, investigative actions.

1. Introduction

In the first part of our study, the focus was
on the grounds for OSA, counter-intelligence
activities as a form of operative-search activ-
ities, and the classification of these procedural
measures, aimed at obtaining evidence in crimi-
nal proceedings, etc. In this case, we would like
to start with a certain feature of the organization
of counter-intelligence activities. Furthermore,
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in our study, we focus on the use of covert meth-
ods and means in counter-intelligence activities,
including the use of operational, operational
and technical, special forces and means, defined
by the by-laws of the SSU (Law of Ukraine “On
Counterintelligence Activities”, 2020).

In fact, sometimes operational, opera-
tional and technical measures in counter-in-
telligence activities are large-scale, mass inter-
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ception (monitoring) of telecommunications
and the acquisition of communication data
(billing information) from operators and pro-
viders of telecommunications without applying
for permission from the investigating judge,
the court. Intercepted telecommunications
messages using real-time filters to determine
the significance of intercepted information, in
the absence of a decision by the investigating
judge to authorize such measures in respect
of a particular person, the material selected
and preserved shall be referred for analysis. In
terms of criminal procedure, the implementa-
tion of such measures is considered a violation
of fundamental human and civil rights and free-
doms due to insufficient judicial control over
such activities (Judgment of the European
Court of Human Rights “Big Brother Watch
and others v. The United Kingdom”, 2018).

The purpose of the article is to study
the essence of the organizational framework,
grounds and procedure for the conduct, require-
ments for recording and use of measures such as
SO, OTM and CI(S)A.

2. The regulatory framework for using
the results of operative-search, counter-in-
telligence activities as evidence in criminal
proceedings

In the ECtHR’s legal opinion in respect
of operational and technical measures, in
the absence of information on the personal data
of the person whose rights are restricted by such
measures in the decision on their conduct, such
actions are not in conformity with the require-
ments of article 8 of the Convention (Judgment
of the European Court of Human Rights “Azer
Ahmadov v. Azerbaijan”, 2021).

The issue of whether results of opera-
tive-search and counter-intelligence activities
can be used as evidence in criminal proceedings
is still under discussion.

The Criminal Procedure Law clearly estab-
lishes that CI(S)A are a form of investigative
actions, their results recorded in the inves-
tigation reports, media, documents obtained
during their conduct, objects, belongings
and samples shall be used as evidence in crimi-
nal proceedings.

With regard to materials of operative-search
activities, the use of investigation reports
drawn up on the basis of operational and tech-
nical measures, records, belongings and objects
received as evidence in criminal proceedings,
either in the Criminal Procedure Code or in
the Law of Ukraine “On operative-search activ-
ities” are not decided.

To a certain extent, the Supreme Court has
made a point of discussion on this issue, con-
cluding in Judgement of 12 May 2021 in case
Ne 750/10362/17 (proceedings 51-5319 km 20)

that the materials, which contain factual data
on unlawful actions of individuals and groups
of persons, collected by operational units in
compliance with the requirements of the Law
of Ukraine “On operative-search activities”, sub-
ject to the requirements of article 99 of the CPC
of Ukraine, are documents and can be used
as evidence in criminal proceedings. Declas-
sifying and making available to the defence
the investigation reports on OTM and the Court
of Appeal’s ruling to conduct them, if warranted,
is sufficient for them to be examined during
proceedings and to grant appropriate assess-
ment. At the same time, it should be borne in
mind that the materials of the OSC, in particu-
lar, the investigation reports of the operational
and technical measures, are not sufficient to find
the information contained in them evidence in
criminal proceedings. This is due to the fact
that the defence shall be given the opportunity
to check the admissibility of such evidence, in
particular, regarding compliance by the oper-
ational unit with the requirements of the Law
of Ukraine “On operative-search activities” on
the grounds and procedure for the introduc-
tion of the OSC, the conduct of operational
and technical measures, including the availabil-
ity of appropriate judicial authorization when
such measures involve interference in private
communication.

According to the Supreme Court’s evalua-
tion of the admissibility of evidence of the mate-
rials of an operative-search case, the materials
lack data that an operative-search case has
been instituted against a convicted person (it
is a prerequisite for SO and OTM). The OSC,
from which prosecutor has presented mate-
rials, was to close based on article 9-2, para. 7
of the Law of Ukraine on OSA, owing to the lack
of evidence which indicate signs of crime in
the actions of the person within relevant time,
while materials have been destroyed in the man-
ner provided by law. The rulings of investigative
judges of the Court of Appeal that have allowed
operational-technical measures against this
person have not been available to the defence
and court (Resolution of the Supreme Court,
2019). These became a ground for finding
the documents provided by the prosecution
resulting from OSA as inadmissible evidence.

With regard to the option of using
a factual data from operative-search activities
the Constitutional Court of Ukraine stated, in
its decision 12pm/2011 as of 20 October 2011
(case Ne 1-31/2011) that the interpretation
of the provisions of article 62 of the Consti-
tution of Ukraine leads to the conclusion that
an accusation shall not be based on evidence
obtained by unlawful means, including fac-
tual evidence obtained as a result of opera-
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tive-search activities by an authorized person
without respect for constitutional provisions or
in violation of the procedure established by law.

These legal perspectives point at two key
aspects:

1. Materials obtained in the course of opera-
tive-search activities can be used as evidence —
documents (only in cases when the information
recorded in them has been obtained in a manner
prescribed by the Law of Ukraine “On the OSA”
and when fixing and writing such documents
by the operating unit have complied with
the requirements of the Law of Ukraine “On
OSA” and Chapter 21 of the CPC of Ukraine.

2. Compliance with the requirements
of the Law of Ukraine “On OSA” and Chap-
ter 21 of the CPC of Ukraine may be veri-
fied by the parties to the criminal proceed-
ings by examining the causes and grounds
for the introduction of the OSC, the progress
of OTM and compliance with the requirements
for the preparation of such documents, compli-
ance with the legal regulations governing such
activities.

The possibility of verifying admissibil-
ity of evidence is a fundamental guarantee
of human and civil rights and freedoms in crim-
inal proceedings and the adoption of a lawful
and fair decision.

The issue of whether counter-intelligence
materials could be used as evidence in criminal
proceedings remained a matter of debate.

Proponents of the use of CIA results argue
that, in counter-intelligence searches, author-
ized operational units have the right to conduct
search operations using operational, operational
and technical forces and means. In cases where
the results of counter-intelligence activities are
recorded in accordance with the requirements
established by law for investigation reports
of OTM, which are drawn up during opera-
tive-search activities, the parties can verify
their propriety and admissibility, such material
can be used as a basis for initiating a pre-trial
investigation and as evidence in criminal pro-
ceedings — a document.

In addition, courts (Judgment
of the Ordzhonikidze District Court
of the city of Mariupol, 2017) have, in some
cases, find such investigation reports as
inadmissible evidence. This legal position is
based on the fact that an investigation report
on the results of a covert search operation
is drawn up on the basis of article 7, part 2,
para. 6 of the Law of Ukraine “On counter-
intelligence activities”, article 8, part 3
of the Law of Ukraine “On operative-search
activities”. The above provisions of the laws
authorize appropriate measures for the pre-
vention, timely detection and termination
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of intelligence, terrorist and other attacks on
the security of the State of Ukraine, obtaining
information for the purposes of counterintel-
ligence. However, according to the provisions
of articles 223 and 246 of the CPC of Ukraine,
investigative (search) actions are actions
aimed at gathering (collecting) evidence or
verifying evidence already collected in a par-
ticular criminal proceeding. From the per-
spective of the court, the purpose and focus
of the measure are decisive for assessing its
results and the possibility of using them as
evidence. If the CIA’s target is other than that
of criminal proceedings, the documents drawn
up in the course of the CIA cannot be used in
criminal proceedings.

In addition, the results of the CIA were
found inadmissible because the prosecution did
not provide the parties to the criminal proceed-
ings and the court with an appropriate ruling
that had authorised such measures (Judgment
of the Selidovo City Court of the Donetsk
Region, 2017), or because such results were used
in criminal proceedings without a permission
of the Court of Appeal (Judgment of the Kram-
atorsk City Court, 2017).

Ratio decidenti by the Supreme Court
(Resolution of the Supreme Court, 2018) is
somewhat different. The Panel of Judges con-
cluded that since counter-intelligence activities
had been conducted on the basis of article 5
of the Law of Ukraine “On combating terror-
ism”, articles 1, 7 of the Law of Ukraine “On
counterintelligence activities” and the Deter-
mination of the Head of the Court of Appeal,
the information collected can be used in crim-
inal proceedings.

Therefore, the court admits the use
of the results of counter-intelligence activi-
ties in cases when such results are drawn up
in compliance with the requirements of Law
of Ukraine “On OSA”, in presence of the per-
mission of the judge of the Court of Appeal to
take such measure.

3. Relevance and admissibility of using
the results of operative-search, counter-in-
telligence activities as evidence in criminal
proceedings

There is currently no clear answer to the pos-
sibility of using the results of CIA in criminal
proceedings. However, it should be noted why
the use of counter-intelligence materials as evi-
dence in criminal proceedings is questionable in
terms of propriety and admissibility:

1) the objective of counter-intelligence
activities is not to seek and record evidence in
criminal proceedings or to safeguard the inter-
ests of criminal proceedings;

2) the procedure for counter-intelligence
activities is determined by by-laws of the SSU
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and not by the CPC or other law, which con-
siderably reduces guarantees of human rights
and freedoms and especially when it comes to
interference in private personal communication;

3) some counter-intelligence search meas-
ures, similar to those in CI(S)A, as opposed
to the latter, may be carried out without
the authorization of the investigating judge or
court;

4) unlike operative-search activities or crim-
inal proceedings, the grounds for counter-intel-
ligence activities may be information or data
obtained illegally, in violation of the procedure
established for OSA or criminal proceedings;

5) the identification of the elements
of a criminal offence, including the preparation
or attempted commission thereof, constitutes
grounds for entering the URPI and the initia-
tion of a pre-trial investigation, consequently,
the continuation of counter-intelligence
searches in such cases may lead to the substi-
tution of a criminal proceedings, which provide
certain safeguards to parties to proceedings;
for the quasi-intelligence process that does not
contain such guarantees;

6) by regulating activities in which fun-
damental human rights and freedoms are
restricted (violated), including interference in
private communication, violation of the invio-
lability of housing, the legislator has provided
that such actions by the State (its authorized
bodies) are permitted as an exception, for
the purpose of detecting, terminating, under
certain conditions and in a clearly regulated
manner, in order to ensure proper judicial
control of the observance of human rights
and freedoms, as well as the possibility of veri-
fying the evidence collected in such manner to
be proper and admissible.

The specificity of intelligence and coun-
ter-intelligence activities, in my view, precludes
the possibility of carefully and sufficiently
developing the sources and manner of recording
evidence obtained. The exclusivity and pecu-
liarity of the conditions for conducting CI(S)
A are ensured by the possibility to use their
results in other criminal proceedings, inter
alia, to prove a person’s guilt in the commission
of an offence, the investigation thereof is not
related to obtaining the permission of the inves-
tigating judge to conduct CI(S)A. This func-
tion is performed by the investigating judge
of the Court of Appeal, who shall determine
and evaluate the interests of criminal procedure
and the safeguarding of human and civil rights
and freedoms. In such cases, the investigating
judge evaluates the “exceptional” conditions
under which information about another crime is
obtained, its gravity, the manner in which infor-
mation is obtained, the interests of the criminal

proceedings in the course of which such infor-
mation was obtained, and in other proceedings
in which the prosecution proposes to use such
confirming.

Even so, the very fact that the investi-
gating judge has been asked to authorize
the use of the results of CIA is questionable,
since the only ground for the permission may
be the prosecutor’s request invoked in the crim-
inal proceedings. The mechanism for making
a similar application during intelligence, coun-
ter-intelligence measures (in the course of intel-
ligence cases and counter-intelligence searches)
is not provided for by law.

The totality of these arguments, in my view,
rule out the possibility of using counter-intel-
ligence materials in criminal proceedings as
evidence. However, the information collected
from such activities may be grounds for enter-
ing the URPI and the initiation of a pre-trial
investigation.

4. Distinction between the sources of legal
regulation for the conduct of CI(S)A, opera-
tive-search, intelligence and counter-intelli-
gence activities

The distinction between CI(S)A and search
operations, intelligence, and counter-intelli-
gence measures is also based on the sources
of the legal regulatory framework for their con-
duct and implementation.

The CPC of Ukraine and the Instruction
on the organization of covert investigative
(search) actions and the use of their results
in criminal proceedings, approved by Order
Ne 114/1042/516/1199/936,/1687/5 as of 16
November 2012, hereinafter — the Instruction)
define the procedure for CI(S)A.

It should be borne in mind that according to
article 9 of the CPC of Ukraine, the legal basis
for criminal proceedings is the Constitution,
the CPC, international treaties and other leg-
islation. At the same time, laws and other legal
regulations of Ukraine, the provisions thereof
relate to criminal proceedings, shall be in com-
pliance with the CPC, while legal regulations,
which contradict it, are not applicable.

The Constitution of Ukraine, the Law
of Ukraine “On OSA”, the CC, the CPC, the Tax
and Customs Codes, Laws of Ukraine regulating
the activities of State law enforcement bodies,
other legal regulations and international trea-
ties are the legal framework for operative-search
activities.

While article 8 of the Law of Ukraine “On
OSA” refers to the relevant articles of Chapter
21 of the CPC of Ukraine governing the proce-
dure for operational and operational-technical
measures, the detailed regulatory mechanism
for the forms and methods of operative-search
activities is provided by the relevant depart-
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mental orders drawn up by each law enforce-
ment body independently.

The legal basis for the conduct of intel-
ligence and counter-intelligence activities is
the Constitution of Ukraine, international trea-
ties in force, the laws of Ukraine “On intelli-
gence”, “On counter-intelligence activities”,
“On OSA’ etc., and by-laws.

However, contrasting CI(S)A and OTM,
the procedure for intelligence and counter-in-
telligence measures is not governed by laws, but
by-laws drawn up by the SSU and other bodies
authorized to conduct them.

For example, the regulatory mechanism for
the performance of a special assignment has its
specificities.

The procedure for the performance of special
assignments in the course of operative-search
activities, in accordance with article 8,
part 1, para. 8 of the Law of Ukraine “On OSA”,
is defined by the provisions of article 272
of the CPC of Ukraine.

However, the procedure for the organiza-
tion and conduct of intelligence (special) tasks
by personnel and persons involved in confiden-
tial cooperation, including during their mem-

bership in terrorist or other criminal organiza-
tions, transnational criminal groups and other
organizations that pose external threats to
the national security of Ukraine are defined
by-laws of the intelligence agencies (Law
of Ukraine “On Intelligence”, 2020).

In such context, the development and insti-
tutionalization in law of general requirements
for the conduct of CI(S)A, SO, OTM, intelli-
gence and counter-intelligence activities, taking
into account fundamental guarantees of human
and civil rights and freedoms, will allow equat-
ing these forms of collecting covert information
and using them in criminal proceedings.

5. Conclusions

The key distinctions between CI(S)A
and SO, OTM, intelligence and counter-intel-
ligence measures make it possible to conclude
that the organizational basis, grounds and proce-
dure for conducting, requirements for recording
and use of the above-mentioned measures vary
significantly. On the one hand, this eliminates
their equation and, on the other hand, under-
lines the need to streamline and further regulate
operative-search, intelligence and counter-in-
telligence activities at the legislative level.
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Kanouoam 1opuduunux Hayk, odoyenm xagedpu Kpuminaivrozo npasa ma npovecy, Kuiecoxuil
ynisepcumem npasa Hayionanvnoi axademii nayx Yxpainu, adsokam, eyauys Axademixa Jloopoxomosa,
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BIIMIHHICTb HETJIACHUX CJIITYUX (PO3IIYKOBUX) JITi1
BIJI OIIEPATUBHO-TEXHIYHUX
TA OIIEPATUBHO-PO3IIYKOBUX 3AXO/IB (HUACTHHA 2)

Anoraris. Memoro cmammi € JJOCJIiJUKeHHS] CYTHOCTI OpraHi3aliiiH1X 3acaji, i/ICTaB i MOPSJIKY po-
BeJIEHHST, BUMOT 710 (iKcalii Ta BUKOPUCTAHHS TAKWUX 3aXOJIiB, SIK ONIepaTHBHO-PO3ITYKOBI 3aX0/H, oTepa-
THBHO-TEXHIUHI 3aX0/I1 Ta HETJIACH] cJtiui (PO3IIyKoBi) Ail.

Pesyavmamu. JIpyry 4acTUHY JIOCJI/PKEHHS [TPUCBAYEHO MUTAHHSAM BUKOPUCTAHHS MaTepialbHUX
HOCIiB iH(bopMallii, IpeIMeTiB, IOKYMEHTIB i 3pasKiB, 10 OJlepsKaHi i/ Yac onepaTHBHO-PO3IIYKOBUX,
OTIEPaTUBHO-TEXHIYHUX, PO3BIYBAIbHUX Ta KOHTPPO3BiYBAIbHUX 3aX0/liB Y KPUMIHAJIBHOMY CYIOYMH-
ctBi. OKpecseHo pi3Hi MiXOAM /10 OIIHKU TaKUX BiZIOMOCTEH, YMOBH Ta IiJICTABU BUKOPUCTAHHS iX K
JIOKa3iB; HaBe/IeHO TIPMYMHM, Uepe3 sIKi MaTepiajn omepaTuBHO-PO3NIYKOBOI, PO3BiLyBATIbHOI Ta KOHTP-
PO3BILyBAJIbHOI AiSbHOCTI BU3HABATIKICS HEOMYCTUMUMU. TaK, HAPUKJIAJ, T1i/l Yac OI[iHIOBAHHS MaTe-
piajiB onepaTuBHO-PO3UIYKOBOI CIIPABH TO/I0 IOMTYCTUMOCTI /1oka3iB Bepxosnuii Cy 3BepHYB yBary Ha
Te, IO B HAJaHUX MaTepiajax BiZCYTHI aHi PO Te, 10 ONEpPaTHBHO-PO3LIYKOBA CIIpaBa OyJa 3aBeieHa
CTOCOBHO 3acy/iKeHoi ocobu (iie € 060B'SI3KOBOIO YMOBOIO ISl TIPOBEJIEHHSI OLIEPATUBHO-PO3IIYKOBUX
Ta OllepPaTUBHO-TEXHIYHUX 3aX0/1iB). OepaTHBHO-PO3IIYKOBY CIIPaBy, 3 KO IPOKYPOPOM HaJ[aHO Mate-
piasti, 6yJ10 3akpuTO Ha TiAcTaBi M. 7 cT. 9-2 3akomy Ykpainu «IIpo omepaTnBHO-PO3MIYKOBY AisSIHHICTH>
y 3B'sI3Ky 3 HEBCTAHOBJICHHSM Y IepedadeHi 3aKOHOM CTPOKHU JIaHUX, SIKi BKa3yIOTh HA 03HAKU 3JI0UUHY
B JIisIX 0c00H, a cami MaTepiasiu GyJii 3HUIEHO Y BCTAHOBJIEHOMY 3aKOHOM IIOPSIZIKY. YXBAJIHU CIIIYUX CY/I-
B alesIAIiHOTO CYAY, SIKi MICTIJIV TO3BOJIH HA MPOBE/ICHHS ONIePAaTUBHO-TEXHITYHNX 3aX07IiB OO ITi€l
0co0H, CTOPOHI 3aXKCTY He BiIKpUBAIKCS Ta He OyJii Hajiaui cyjty. 3asHaueHi 00CTaBUHU CTAJIU T1iICTABOIO
JUUI BUBHAHHSI HAJIAHUX CTOPOHOIO OGBUHYBAYEHHSI IOKYMEHTIB, CKJIA/ICHNX 32 PE3YJILTATAMU OTlePaTUB-
HO-PO3IITYKOBOI AiSMIBHOCTI, HeOMyCTUMUMH foKazamu. [IpoananizoBaHo cminbHI prucH Ta BiAMIHHOCTI
OTIEPaTUBHO-PO3IIYKOBUX, PO3BIYBAJIbHUX I KOHTPPO3BIZYBAJIbHUX 3aXO/iB, 3 YPaxXyBaHHIM CYyI0BOI
pakTUKN €Bponelichbkoro cyay 3 npaB Joaunu Ta BepxosHoro Cymy Bu3HaueHO KpuTepii, 3a sSKUX
oJlepsKaHy IIi/l Yac MPOBE/ICHHS TAKMX 3aX0/iB iH(pOpMaIliio MOKHA BUKOPUCTOBYBATH Y KPUMIHATBHOMY
nporeci. OxpeMy yBary HpHJIJIEHO IPOTAJIMHAM Y 3aKOHOZIABCTBI, SIKi MEPEeNIKO/KAI0Th BUKOPUCTAHHIO
MaTepiajiB KOHTPPO3BIyBATbHOI Mis/IBHOCTI VISt IOBEIEHHSI BUHU 0COOH Y BUMHEHH] KPHMiHAIBHUX TTPa-
BOIOPYIIEHb, OKPECJIEHO IUISIXH iX yeyHeHHS. PO3T/ISIHYTO TUTAHHS MOJKJIMBOCTI BUKOPUCTAHHS (DaKTHd-
HUX JJAaHUX, OJIePKAHUX Y PEe3YJIbTaTI OTIePaTUBHO-PO3IIYKOBOI AiSIbHOCTI, 3 OTJISY Ha OIiHKY, Ky HaJlaB
y cBoemy pimenni Koucruryniitauit Cyzx Yrpainn.

Bucnosxu. 3polieHo BUCHOBOK, 110 OpraHi3aliiiHi 3acau, iCTaBU Ta OPSAOK [IPOBEIEHHS, BUMOTH
110 (ikcarii | BUKOPUCTAHHS BUIe3a3HAYEHUX 3aXO/[iB CYTTEBO BiIPI3HAIOTHCS. 3 OHOTO OOKY, 11€ BUKJIIO-
Yae X OTOTOKHEHHsI, a 3 IHITOr0 — BKa3y€e Ha HeoOXiAHICTh YMOPSAAKYBaHHs i I0AaTKOBOI periaMeHTaltii
OTIepaTHBHO-PO3IIYKOBOi, PO3BiLyBATbHOI Ta KOHTPPO3BiIyBaTBHOI AisITBHOCTI HAa PiBHI 3aKOHIB.
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INTERNATIONAL STANDARDS
OF STATE PENAL POLICY

Abstract. The purpose of the article is to analyse international standards of state policy in the field
of execution of criminal penalties and provide recommendations for the implementation of relevant
positive experience of foreign countries in domestic legal practice.

Results. International standards of state penal policy are studied. Foreign experience in the organization
and operation of penal institutions is analysed. The main measures for its implementation in Ukraine are
defined. It is stressed that the implementation of European and international standards of the execution
of criminal punishments should be carried out taking into account the domestic political, economic
and social specificities of the state. In keeping with its policy of European integration, the government
of Ukraine shall fulfil all the commitments made by influential European organizations and abide by
the proclaimed penitentiary standards. It is noted that Ukraine already has positive changes in the reform
of this field. The focus is on the positive experience of introducing paid cells in pre-trial detention centres,
as well as on the need to further improve this field. It is established that the Ministry of Justice of Ukraine,
in accordance with the tasks assigned to it, shall be directly responsible for the area of the execution
of criminal punishments and for the system of detention and probation institutions. It is revealed that
foreign countries practice institutional linkage between the judiciary and the penitentiary service.
In Ukraine, the administrative system governing the execution of criminal punishments is imperfect
and ineflicient.

Conclusions. 1t is concluded that there are significant problems in the social, economic, political
and legal development of the system of penal institutions in Ukraine today. Therefore, the review
of international practice in implementing this policy in a number of highly developed countries allows
highlighting the positive aspects of their experience to be taken into account in the further development
of domestic penal policy.

Key words: international standards, public penal policy, Ministry of Justice of Ukraine, State
Penitentiary Service of Ukraine.

1. Introduction

The reform of public administration and law
enforcement has led to a restructuring of man-
agerial (organizational) interrelations, both
within the bodies and between the different
public administrators. However, despite some
recent measures to improve the penal frame-
work for the execution of punishments, this field
remains imperfect today and requires a study
of positive foreign experience in the execution
of criminal punishments as more progressive
and effective.

An additional argument in this con-
text is provided by the numerous decisions
of the ECHR concerning complaints by con-
victed persons from Ukraine, which establish
facts of torture, inhuman or degrading treat-
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ment had been inflicted by the administra-
tion of the closed penitentiary institutions
in respect of persons serving sentences in
the form of the deprivation of liberty for a cer-
tain period. In the context of globalization,
the problem of serving sentences in the form
of the deprivation of liberty for a certain
period should be considered not only within
one legal system, but also in comparison with
penal legislation and its application in other
countries, even if there are differences in
the socio-economic and political development
of each state.

The purpose of the article is to analyse inter-
national standards of state penal policy and to
make recommendations for the introduction
of positive experiences of foreign states.

© K. Muraviov, 2021
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It should be noted that the study of the inter-
national framework for the execution of crimi-
nal punishments and law enforcement functions
by penal institutions have been studied by many
domestic and foreign legal scholars, such as
Ye.Yu. Barash, I.H. Bohatyrov, O.M. Dzhuzha,
O.V. Lisitskov, O.B. Ptashynskyi, V.M. Trub-
nykov, V.H. Khyrnyi, D.V. Yahunov, and others.
However, the analysis of international standards
of state penal policy is still topical and remains
to date insufficiently studied in view of the pres-
ent needs.

2. International penitentiary regulations

According to V.H. Khyrnyi, numerous inter-
national conventions and agreements adopted
by international (including European) organ-
izations attest to the relevance of problems in
the execution and serving of sentences in for-
eign countries (Khyrnyi, 2012, p. 78).

For example, the international legal frame-
work governing the penitentiary service
includes a number of laws and regulations,
including the General Declaration of Human
Rights, the International Convention for
the Protection of Human Rights and Funda-
mental Freedoms, the Code of Conduct for
Law Enforcement Officials, the Declaration on
the Protection of All Persons from Being Sub-
jected to Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, European
Prison Rules, Standard Minimum Rules for
the Treatment of Prisoners, the European Con-
vention for the Prevention of Torture or Inhu-
man or Degrading Treatment or Punishment,
Basic Principles on the Use of Force and Fire-
arms by Law Enforcement Officials and others.

It should be noted that the main purpose
of the above-mentioned international penal dec-
larations, conventions, treaties, etc. is focused
on the humanization of the penitentiary system,
“mitigation” of serving sentences for convicts
using the latest methods of influence and ensur-
ing full respect for their rights and freedoms,
opportunities for resocialization, learning,
education, cultural development, proper living
and sanitary conditions, etc.

In keeping with its policy of European inte-
gration, the Government of Ukraine shall fulfil
all the commitments made by influential Euro-
pean organizations and abide by the proclaimed
penitentiary standards.

The positive European experience can
be adapted to Ukrainian realities, provided
that the most effective legislative structures
of the penitentiary systems in different states
are carefully studied and used in the criminal
and penitentiary law of Ukraine (Shkuta, 2016).

According to O.M. Krevsun, Ukraine con-
sistently and purposefully fulfils its obligations
in respect of reforming the penitentiary system

with a view to bringing the conditions of deten-
tion of convicted persons as close as possible to
international standards and rules for the treat-
ment of convicted persons. In recent years, as
crime rates have increased significantly, prob-
lems of custodial sentences are under focus
in foreign countries. For example, they are
reflected in subordinate legal regulations, in
scientific publications, in national and inter-
national debates, in the extensive discussion
at scientific conferences and in the concerns
of official bodies and entire society (Krevsun,
2016, p. 125).

According to Ye.Yu. Barash, a comparative
analysis of foreign experience in implementing
organizational and legal forms of administra-
tion enables to identify certain institutional
models of penitentiary systems, depending on
whether the penitentiary system belongs to one
or another state agency:

1) the model wherein the penitentiary
system is fully accountable to the Ministry
of Internal Affairs or its equivalent;

2) the model wherein the penitentiary
system is fully administered by the Ministry
of Justice;

3) the model wherein the penitentiary sys-
tem is under the unified Ministry of Justice
and Internal Affairs (Police);

4) the model wherein the penitentiary sys-
tem is under a separate state department, which
is not subject to either the Ministry of Justice or
the Ministry of Internal Affairs;

5) a mixed model wherein different types
of punishment or procedural coercive meas-
ures are administered by different agencies
(penal institutions, in which convicted per-
sons are held, are under the Ministry of Justice,
while pre-trial detention is under the Ministry
of Internal Affairs) (Barash, 2012, p. 364).

This problem and task are also mentioned in
Law of Ukraine Ne 2713-IV on the State Pen-
itentiary Service of Ukraine of 23 June 2005,
which, inter alia, underlines that in order to
organize international cooperation in the exe-
cution of criminal punishments, the State Pen-
itentiary Service of Ukraine cooperates with
the relevant authorities of foreign states
and international organizations on the basis
of international agreements (Law of Ukraine
“On the State Penitentiary Service”, 2005).

The study reveals that the main interna-
tional regulations on the activities of penal
institutions and the treatment of convicts
are European Prison Rules made by the CoE
and United Nations Standard Minimum Rules
for the Treatment of Prisoners adopted on
30 August 1955 (Law of Ukraine “On the State
Penitentiary Service”, 2005). They are rec-
ognized by the international community as
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the basic instrument for making penal policy by
legislatures, courts and prison administrations.

The Rules lay down the basic principles
of the penitentiary system, namely: uncon-
ditional respect for the human rights of con-
victed persons, which remain with them except
those deprived of or restricted by a court deci-
sion (Minimum standard rules for the treat-
ment of prisoners, 1955). Emphasis is placed
on the minimum need for such restrictions,
the criterion thereof is to meet the main purpose
of punishment, that is, to return the convicted
person to full public life. This objective also
requires conditions of detention similar to liv-
ing in society. It is noted, however, that the vio-
lation of that principle could not be justified by
a lack of resources. The penitentiary principles
include a non-discriminatory approach, coop-
eration with social services and social organi-
zations, independent monitoring and control
of the activities of penal institutions. Person-
nel play a major role in achieving the objective
of the penitentiary system, when they are care-
fully selected, trained and provided with work-
ing conditions.

Moreover, these legal sources have become
indispensable for the interpretation of the inter-
national concept of the protection of human
rights, which is a fundamental part of inter-
national human rights law. It should be borne
in mind, however, that each country consid-
ers this problem in its own way. For example,
S.V. Luchko, comparing some penitentiary
systems of foreign countries, identifies typical
features of their functioning, namely: all pen-
itentiary systems are established for the pur-
pose of isolating persons who have committed
a crime from society; convicted persons in penal
institutions are held in both solitary confine-
ment and shared accommodation; the system
of lighter solitary confinement has been estab-
lished, which provided for the isolation of pris-
oners in cells, but allowed them to stay together
in school and church (Luchko, 2012, p. 5).

3. Particularities of the world’s peniten-
tiary systems

Yu.O. Vreshch and A.O. Radchenko jus-
tify the relevance for Ukraine of international
legal instruments adopted by the Council
of Europe or its Parliamentary Assembly or
Committee of Ministers classifying them into
common instruments (Convention for the Pro-
tection of Human Rights and Fundamental
Freedoms (1950)) and special ones (European
Prison Rules (1987), Recommendation R (92)
16 of the Committee of Ministers to Member
States on the European Rules on Community
Sanctions and Measures, Recommendation
Rec (2006) 13 of the Committee of Minis-
ters to Member States on the use of remand in
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custody, the conditions in which it takes place
and the provision of safeguards against abuse
with an Explanatory Note, Recommendation
Rec (2003) 22 of the Committee of Ministers to
Member States on conditional release (parole)
and others). Moreover, it is emphasized that
the recommendatory nature of the vast majority
of these standards cannot be invoked as grounds
for ignoring or not considering them, since they
play a decisive role in the system for the protec-
tion of human rights and fundamental freedoms,
that the pursuit of such standards is an indi-
cator of the civility of national penitentiary
systems from the perspective of international
law. However, the unconditional striving for
implementation of European and international
penitentiary standards shall be realised taking
into account the national political, economic
and social specificities of the state (Vreshch,
Radchenko, 2019, p. 129).

In the Germany, justice is represented in
each Land by the Ministry or Department
of Justice, and at the federal level by the Fed-
eral Ministry of Justice. The judicial author-
ities are responsible for supervising the work
of the general and specialised courts and for pro-
viding logistical and human resources for judi-
cial institutions. In addition, both at the Fed-
eral and Lander levels, the judiciary supervises
the activities of the advocacy and the notary.
In the Federal Republic of Germany, the pros-
ecutors of the Land Courts are under the juris-
diction of the Lander Ministries of Justice. The
Federal Prosecutor-General of the Germany
is attached to the Federal Court and is under
the authority of the Federal Ministry of Justice.
However, the prosecution system is decentral-
ised and the Prosecutor-General cannot give
guidance to the Lander Prosecutors (Sukharey,
2001, pp. 174-175).

In France, the Minister of Justice plays
a leading role in justice. He is ex officio a mem-
ber of the Superior Council of Magistracy
and is the Vice-President of that institution.
The Superior Council of Magistracy is headed
by the President of France, who, in his absence,
is replaced by the Minister of Justice. Pros-
ecutors are structurally under the guidance
and control of senior officials and are subordi-
nate to the Minister of Justice (Medvedchuk,
Kostytskyi, 1999, p. 14). The French Ministry
of Justice is also responsible for the peniten-
tiary system. It is the Ministry of Justice that is
responsible for this system, both in terms of per-
sonnel and in terms of methodology and logis-
tics. Moreover, the Ministry of Justice plays
aleading role in the drafting and drawing of rel-
evant conclusions in respect of judicial organ-
ization, substantive law and procedure (Fed-
kovych, 2007, p. 54).
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The United States has also made a significant
contribution to the development of the world’s
penitentiary idea and system. The U.S. peni-
tentiary system consists of prisons, which are
divided into federal, state, and local municipal
or district prisons. The activities of federal pris-
ons are regulated by special legislation: provi-
sions of the Section “Prison and prisoners”,
Chapter XVII “Codified criminal and criminal
procedure legislation”. Federal and state prisons
fall into four categories: high security, medium
security, low security, minimum security. Local
prisons hold persons who have been remanded
in custody as well as convicted persons who
have been sentenced by the court to short terms
of imprisonment. Special penal institutions,
reformatory or, in other words, training school,
have been set up for juvenile offenders. The most
common punishments in the United States are
fines, imprisonment and probation. It should
be noted that there is no “prosecutor supervi-
sion” in the USA. All prison-related matters are
decided by the Governor. He appoints a Gov-
ernor’s Commission composed of eight ordinary
citizens of the state. It is up to the Commission
to decide on the question of conditional release,
their decision is final and not subject to appeal,
and it is open to all those who wish to joint it
(Chomakhashvili, Mykytas, 2011).

An interesting innovation in the United
States is that, in order to reduce the burden on
the country’s budget, the privatization of prisons
and the massive construction of private prisons
have begun. Companies that own and operate
prisons, camps, detention centres or restitution
centres sign a contract with the federal, state or
district governments. They undertake to main-
tain a certain number of prisoners in accordance
with state standards, ensuring an appropriate
level of security. For each prisoner, the man-
agement company receives a guaranteed sum
of money from the budget. The advantages
of these institutions are that there are no strikes,
unemployment or other problems connected
with employment. In these establishments,
100% of all military helmets, flak jackets, shirts,
trousers, tents, backpacks and flasks are made.
In addition to military equipment and uniforms,
prisoners produce 98% of the installation equip-
ment market, 36% of household appliances,
30% of headphones, microphones, megaphones
and 21% of office furniture, as well as aviation
and medical equipment and much more. Prison-
ers even train guide dogs for the blind (Kovaley,
Sheremeteva, 2013).

In our opinion, this experience is quite use-
ful for Ukraine in the future to relieve not only
the budget of the country but also citizens from
paying tax on the maintenance and financing
of prisons. For example, the first steps towards

reforming the penitentiary system in our state
are the introduction of paid cells in pre-trial
detention centres. Paid pre-trial detention
centres have been operating in Ukraine since
May 2020. For example, the cost of accommo-
dation in a cell in Kyiv depends on the period
for which payment is made: UAH 2,000 per
day, UAH 8,000 per week and UAH 12,000 per
month. UAH 2,000 per day. The money that
comes from the paid cells goes to the refurbish-
ment of free ones. This innovation has been
immediately welcomed and has created a real
a resonance. According to the Ministry of Jus-
tice of Ukraine, since the establishment of paid
cells in pre-trial detention centres, the total
budget has exceeded UAH 2.2 million.

Therefore, it is necessary for Ukraine to con-
tinue along these lines, which will considerably
improve the situation of penal bodies and insti-
tutions and to a certain extent improve the con-
ditions of detention of convicted persons.

The experience of the Netherlands is
equally useful for the Ukrainian penitentiary
system, where prisons are rightly recognized
as institutions with the most modern means
of protection and psychiatric rehabilitation
of convicts in Europe. In particular, the Dutch
penitentiary system is managed by the National
Agency of Correctional Institutions (NACI).
It is important to stress that the main current
objective of the NACI sector is to modernize
the Dutch penitentiary service in order to save
money and reduce recidivism (the target is to
reduce recidivism to 10% by 2020) through
quality preparation for release and the involve-
ment of more partners, such as municipalities,
probation services, various public organiza-
tions, corporations and social services, etc. The
use of modern electronic equipment, electronic
bracelets and directions in TBS institutions
(for persons with mental disabilities), used in
the Netherlands, may become the latest practice
for Ukraine (Bohunov, 2011).

An international legal analysis of the organ-
ization of the judiciary (as in the United States
of America, France and the Federal Republic
of Germany) shows that there is no uniform
universal model of judicial organization in for-
eign countries. Each state has its own judicial
system, depending on its legal system and state
structure. At the same time, despite the different
organizational structure of the judicial bodies
and units of each of these countries, one com-
mon feature is the existence of two main sys-
tems of administration of justice: centralised (at
the level of the Ministry of Justice) and decen-
tralised (at the level of regional bodies and units
of justice) (Mykultsia, 2012, p. 171).

The main tasks of the Ministry of Justice
in the field of the execution of punishments are
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to ensure making of public policy on the exe-
cution of criminal punishments and probation;
to establish a system of supervisory, social,
educational and preventive measures for con-
victed persons and persons taken into custody;
to monitor the observance of human and civil
rights and the requirements of the penal law,
the exercise of the legitimate rights and inter-
ests of convicted and remand prisoners (Reso-
lution of the Cabinet of Ministers of Ukraine
“On approval of the Regulation on the Ministry
of Justice of Ukraine”, 2014).

Therefore, the Ministry of Justice, in
accordance with the tasks assigned to it, shall
be directly responsible for the area of the execu-
tion of criminal punishments and for the system
of detention and probation institutions.

Therefore, an analysis of foreign experience
in the operation of the system of penal bodies

and institutions reveals that foreign states prac-
tice institutional linkage between the judici-
ary and the penitentiary service. In Ukraine,
the administrative system governing the exe-
cution of criminal punishments in Ukraine is
imperfect and inefficient.

4. Conclusions

Therefore, an analysis of foreign experience
in the execution of punishments makes it possi-
ble to argue that there are significant problems
in the social and economic, political and legal
development of the system of penal bodies
and institutions in Ukraine today. Therefore,
the review of international practice in imple-
menting this policy in a number of highly devel-
oped countries enables to highlight the positive
aspects of their experience to be taken into
account in the further development of domestic
penal policy.
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MIKHAPO/IHI CTAH/IAPTHU JIEPKABHOI ITOJITUKU
YV COEPI BUKOHAHHS KPUMIHAJIbHUX IIOKAPAHD

AHoranis. Memoto cmammi € 37ilicHeHHs aHATi3y Mi)KHAPOJHUX CTAHAAPTIB J€PXKABHOI MOJITUKA
y cdepi BUKOHAHHS KPUMiHAJIBHUX TIOKAPaHb Ta HAJIAHHS PEKOMEHIAITH 010 BITPOBAJIKEHHS Bi/IIOBI/I-
HOTO MO3UTUBHOTO JIOCBi/ly iIHO3EMHUX /IePyKaB Y BITYU3HSHY IOPUINYHY IPAKTUKY.

Pesyavmamu. JlociizKeHO MizKHAPO/IHI CTAHAAPTH I€PXKABHOI TOJITHKY Y cepi BUKOHAHHS KPUMi-
HaJIbHUX MoKapaHb. [IpoananizoBano 3apyOiKHII OCBIT opraHizaliii Ta AiSIbHOCTI YCTAaHOB BUKOHAHHSI
KPUMiHAJIBHNX TIOKapaHb, BU3HAUEHO OCHOBHI 3aX0/IM TII0/I0 TOTO BIPOBA/KeHHS B YKpaini. Harosomeno
Ha TOMY, 1[0 IMILJIEMEHTAIisT EBPOIEMCHKUX 1 MIKHAPOJHUX CTAHAAPTIB Y cepi BUKOHAHHS KPUMiHAJIb-
HUX MOKapaHb Ma€ OyTH peasi3oBaHa 3 ypaxyBaHHSAM HaIllOHAJIbHOI MOMITHYHOI, EKOHOMIYHOI Ta COIiab-
HOI crieruiky Haoi aepxkaBu. TpuMayn Kypc Ha €BPOTEHCHhKY iHTeTpalliio, ypsifl YKpaiHu Mae BUKO-
HaTHU BCi 3000B’s13aHHs1, SIKi BUCYBAIOTh BILIMBOBI OpraHizaiiii €Bpoiiy, i JOTPUMYBaTHCS [IPOTOJIONIEHIX
TeHITeHITIapHNX CTAaH/APTIiB. 3a3HAUEHO, 0 B YKPaiHi BjKe CIOCTEPIraoThes TIO3UTUBHI 3MiHHM 710 pecop-
MYBaHHS PO3TJIAYBaHoi chepr. BuaineHo mo3uTHBHUI OCBI yIPOBAPKEHHS IITATHUX TIOPEM Y CITIINX
i30/1ATOpaX Ta HATOJIONIEHO HA HEOOXiAHOCTI TOAAMBIIOTO BAOCKOHAIEHHA Iici cepu. Busnavyeno, mo
MiunicrepcTBo ocTuiiii Ykpainu, BiilIOBIIHO 10 MOKJIAIEHNX HAa HHOTO 3aBIaHb, MA€ O€31I0CEPEIHBO HECTU
BIJMOBIZAJIBHICTD 32 HAIIPSM BUKOHAHHS KPUMIHAIBHUX [IOKAPaHb, CUCTEMY YCTAaHOB TPUMAHHS OCi0 izl
BapTOIO Ta 1poballii. 3'1COBaHO, 0 B IHO3EMHUX JIePKaBaX JOCUTH IIONIUPEHA IPAKTUKA OPraHi3alliiiHoro
3B'S13KY I0CTHUILIT Ta CJ1yk01 BUKOHAHHS [TOKapatb. HaToMicTb B YKpaini agMiHicTpaTiBHA CHCTEMA yIIPaB-
JiiHHSA chepoio BUKOHAHHS TIOKapaHb € HEJIOCKOHAJIOW Ta Masioe(heKTHBHOIO.

Bucnoexu. KoncraToBaHo, 1110 ChbOrojiHi B YKPaiHi IPOCTEKYIOTHCS CYTTEBI POOJIEMU B IUTAHHSX
COIiaJIbHO-EKOHOMIYHOTO Ta MOJITUKO-TIPABOBOTO PO3BUTKY CHUCTEMH OPraHiB Ta YCTAaHOB BUKOHAHHS
TOKapaHb. YHACII/IOK y3aralbHEHHS Mi’KHAPOIHOI MPAKTUKY 3/iHICHEHHS BKa3aHOI MOJITUKYU B HU3II
BHCOKOPO3BUHEHUX KPAiH BBAXKAEMO 32 JIOILJIbHE BUOKPEMUTHU TTIO3UTUBHI MOMEHTHU IXHBOTO JIOCBIiLY,
sTKi HajauI TOBMHHI GyTH BpaxoBaHi y Mporieci BAOCKOHAJEHHsI BITYN3HIHOI MOMITUKA Y cepi BUKO-
HAHHS TTIOKapaHb.

KumouoBi cioBa: MixkHapO/Hi CTaHAAPTH, lepsKaBHa MOJITHKA Y chepi BUKOHAHHS oKapaHb, MiHic-
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CHANGE OF SUSPICION OR NEW SUSPICION:
GROUNDS FOR A PROPER DECISION

Abstract. The purpose of the article is to distinguish the concept of a change of suspicion previously
notified from a notification of a new suspicion under article 279 of the Criminal Procedure Code of Ukraine,
determine the grounds for the investigator, the inquiry officer or the prosecutor to take one of these
decisions; as well as the effects of failure to comply with the provisions of the legislation in force in the event
of a groundless procedural decision to change suspicion previously notified or to notify a new one.

Results. The article analyses one of the main procedural decisions of the investigator and the prosecutor
at the pre-trial investigation stage — a notification of suspicion, which is a special form of procedural
notification in criminal proceedings. The decision-making regarding notification of a person is considered
as a result of the intellectual activity of authorised officials, which may have legal effects for all
participants in criminal proceedings, provided that requirements for the time of, procedure for and parties
to its serving are met. A reasoned analysis of the distinction of the concepts of “new suspicion” from
the “change of previously notified suspicion” has been carried out from the perspective of the legal nature
and the essence of these concepts, based on the practice of their application in the practice of pre-trial
investigation bodies, prosecution and trial.

Conclusions. Suspicion is primarily based on the assumption that a person is involved in
the commission of an offence, and the preparation of a notification of suspicion is only a conclusion that
is not final and will be further verified during the pre-trial investigation. As the pre-trial investigation is
not completed after notification of the suspect, the proving continues and provides for appropriate actions
to verify the suspicion, confirm or refute it. This study focuses on this issue of the possibility to establish
new facts and circumstances of the commission of a criminal offence, on the ground thereof the competent
authority decides to notify a new suspicion or to change the previously notified suspicion. In order to
notify a new suspicion, the investigator, the inquiry officer or the prosecutor shall establish new evidence
or circumstances that lead to a different view of the circumstances of the commission of the criminal
offence and enable to interpret them in the light of another definition according to the Criminal Code
of Ukraine. At the same time, the new suspicion may be a completely separate document, which does
not repeat the preliminary suspicion. A change of the definition of an act attributable to a suspect in fact
involves a refusal by the investigator, an inquiry officer or the prosecutor of previously notified suspicions
and a further pre-trial investigation to define the commission of a new criminal offence.

Key words: notification of suspicion, new suspicion, change of previously notified suspicion,
investigator, prosecutor, court.

1. Introduction

The notification of suspicion is the start-
ing point for the process of bringing a person
to justice, and thus the main stage of the pre-
trial investigation, providing for the collection
of evidence against a suspect for a criminal
offence.

P. Bilenchuk, Y. Hroshevyi, O. Mykhay-
lenko, O. Tatarov, V. Tertyshnyk, L. Udalova,
O. Faraon, O. Khablo, V. Shybiko, O. Shylo,
and others made a significant contribution to
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the study of the concept of notification of suspi-
cion and criminal liability of a person.

The purpose of the article is to distinguish
between the concept of a change of suspicion
previously notified and a notification of a new
suspicion under article 279 of the Criminal Pro-
cedure Code of Ukraine, determine the grounds
for the investigator, the inquiry officer or
the prosecutor to take one of these decisions;
as well as the effects of failure to comply with
the provisions of the legislation in force in
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the event of a groundless procedural decision to
change suspicion previously notified or to notify
anew one.

2. Specificities of notification of suspicion
to a person

The Criminal Procedure Code of Ukraine
(hereinafter — CPC) clearly defines the moment
at which a person acquires the status of a sus-
pect, namely, who has been notified of suspicion
under articles 276-279 of the CPC, detained
on suspicion of having committed a crimi-
nal offence and in respect of whom a notifica-
tion of suspicion has been drawn up but it has
not been not served due to failure to establish
the whereabouts of the person, however, pro-
vided all means have been used as specified
by the CPC to serve a notification (art. 42
of the CPC). Therefore, suspicion is a proce-
dural decision of a prosecutor or investigator
approved by the prosecutor, which shall be
based on evidence gathered during the pre-
trial investigation and meet the requirements
of belonging, sufficiency and credibility (Crimi-
nal Procedure Code of Ukraine, 2012).

The law establishes a specific time limit
for the service of a notification of suspicion to
a person apprehended at the scene of a criminal
offence or immediately after it has been commit-
ted, which is 24 hours from the moment of appre-
hension. It is clear that this period is short
enough to permit a full and complete examina-
tion of evidence and to establish all the circum-
stances of the criminal offence committed, which
may affect the accuracy of the criminal offence
classification. This is why, as a rule, a prior
legal classification of an offence is made, which
may be further modified (art. 214 of the CPC)
(Criminal Procedure Code of Ukraine, 2012).

The decision to notify a person of suspicion,
although based on the assumption that a per-
son is involved in the commission of an offence
and is made not according to the final outcome
of the investigation. In turn, this may also
include the change of the notification of sus-
picion or the notification of a new suspicion in
view of circumstances that have been revealed
in the course of further investigation. Therefore,
during the pre-trial investigation, the investiga-
tor, inquiry officer or the prosecutor may not
confine themselves to notifying suspicion only
once, since it is certain that circumstances will
be established requiring a change of suspicion or
the notification of a new suspicion.

In practice, there is an opinion that, in order
to avoid presumptions and changes in the clas-
sification of a criminal offence, it is appropriate
to proceed with the notification of suspicion
at the end of the pre-trial investigation imme-
diately prior to the filing of the indictment.
However, this postulate does not meet modern

requirements and directly violates the Consti-
tution of Ukraine, the principles of criminal
procedure and the international legal instru-
ments ratified by Ukraine, especially in the cases
provided for in article 276, part 1, para. 1, 2
of the CPC (Kaplina, 2017, pp. 73—80).

Obviously, during the pre-trial investigation
a great deal of evidence relevant to the criminal
proceedings has been found. However, an inves-
tigation by collecting evidence of guilt against
a particular person effectively deprives the lat-
ter of the fundamental constitutional right to
a defence, since a person in respect of whom
a number of procedural acts are being car-
ried out does not acquire the necessary status.
Therefore, the notification of suspicion is in
the context of article 276 of the CPC is a sound
and correct procedural act that fully respects
the principles of criminal procedure, such as
legality and the right to a defence, the adversar-
ial nature of parties and their freedom to present
to the court their evidence and to prove their
credibility before the court, etc.

Therefore, an effective pre-trial investiga-
tion, resulting into a reasonable, incontrovert-
ible, objective and fair suspicion, will be con-
ducted only if changed circumstances, relevant
to a criminal offence, or of the detection of new
ones, will be taken into account accordingly
and the notification of suspicion adjusted on
a reasoned basis (Faraon, 2014, pp. 402—403).

In view of this, the legislature has provided
for in article 279 of the CPC the possibility
of notifying new suspicions or of changing previ-
ously notified suspicions on reasonable grounds.
However, neither selection of one of the options
of nor the exhaustive grounds for the new suspi-
cion are explained and in general distinguished
by the CPC.

For example, the change of suspicion notifi-
cation may be due both to a worsening of the sus-
pect’s situation and to an improvement in his or
her situation, and considering that once a per-
son has been notified of a suspicion, the function
of protection is exercised and the grounds for
the notification of suspicion are conducted in
an adversarial manner. This is why the defence’s
rebuttal of the factual circumstances that have
been grounds for the preliminary suspicion may
be another reason to correct suspicion (Kaplina,
2017, pp. 73-80).

According to the explanatory dictionary
of the modern Ukrainian language, the concept
of “change” implies a transition, transformation
of something into something qualitatively dif-
ferent, and the concept of “new” means one that
has occurred, developed, did not exist before,
has been recently created (Busel, 2005, p. 851).
On the basis of these concepts, it is clear that
the change of the notification of suspicion is
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possible only in the case of a pre-existing pre-
liminary suspicion, which requires modification,
and that a new suspicion can only arise if no
suspicion has been notified at all. For example,
in his ruling of 6 September 2019 in the case
of the appeal against the notification of suspi-
cion, the judge of the Ternopil City District
Court of the Ternopil Region explained that
the change is an amendment that alters any-
thing previous. The change of the notification
of suspicion in the broad meaning of the term
implies: not corroborating part of the notifi-
cation of suspicion; supplementing the notifi-
cation of suspicion; changing the notification
of suspicion (Decision of the Ternopil City Dis-
trict Court of the Ternopil Region, 2019).

Therefore, the grounds for changing
the notification of suspicion are:

— the unestablished event of the crime
alleged against the suspect;

— the absence of elements of a crime in
the acts of a person;

— the unproved participation of a suspect
in one or more of the offences of which he or she
is accused in suspicion notification;

— unestablished  aggravating
stances;

— established mitigating circumstances;

— established circumstances that change
the classification of the act (attempt, completed
offence, repetition, continuing offence);

— established circumstances leading to
a change of the assessment of the degree of com-
plicity of the suspect, including the termina-
tion of criminal proceedings on rehabilitative
grounds against other persons (Sukhov, 2020).

3. Changing of previously notified suspi-
cion

In the absence of corroboration of certain
facts stated in the notification of suspicion,
such as the commission of an episode or sepa-
rate act, qualifying element or an over-classi-
fication of cumulative offences, two situations
are possible: the change of classification or no
change is required. This is the main criterion
for deciding whether to give effect to a notifica-
tion of the change of suspicion previously noti-
fied or to notify a new suspicion. In evaluating
the available evidence obtained during the pre-
trial investigation from the moment the person
is notified of suspicion, it may be necessary to
change the classification, which in turn implies
not supplementing or clarifying the previous
facts, but notifying new suspicion notification,
which is generalised in place of the earlier one.

Therefore, the application of these defini-
tions regarding the concept of “suspicion” in
criminal proceedings reveals that the difference
between the concept of “change of previously
notified suspicion” and “new suspicion” is that
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circum-

“change of previously notified suspicion” takes
place only if there is a prior suspicion and if it is
necessary to change it, and a “new suspicion” is
drawn up only if, on a separate fact, the person
has not yet been notified of suspicion at all.

It should be noted, however, that as a result
of the change of a previously notified suspicion,
the investigator, prosecutor and other partic-
ipants in the proceedings will already have to
deal with the existence of a new suspicion in
the criminal proceedings, which has arisen as
a result of the changes of a previous suspicion.

In the presence of the grounds provided for
in article 279 of the CPC of Ukraine, the inves-
tigator or prosecutor shall decide on: what name
the document shall have if changes in the crim-
inal proceeding entail the change of the pre-
viously notified suspicion and the occurrence
of new criminal offences, which require a “new
suspicion notification” and termination of parts
of the previously notified suspicion?

In such case, at first glance, the previously
notified suspicion changes, as part of the change
concerns the clarification of previously known
circumstances of criminal offences, but in pres-
ence of new facts, other criminal offences, com-
posing one criminal proceeding, the prosecutor
shall notify a person of new suspicion. Logically,
in this case, the question arises as to what pro-
cedural action should be taken: to change suspi-
cion or to notify a new one. Whether it is nec-
essary to take two procedural actions at once: to
notify a change of suspicion previously notified
and separately to notify a new suspicion, even if
it is not appropriate, but the law does not give
a clear interpretation on this matter.

It is clear that, in situations of dispute, not
clearly regulated by the Criminal Procedure
Code, investigators and prosecutors, on the basis
of their own experience and practice, in some
regions, notify new suspicions and in others,
combine criminal proceedings after the notifica-
tion of a new suspicion or the change of previ-
ously notified one (Faraon, 2014, p. 405).

However, as a result of this sequence of actions
in criminal proceedings, a number of other prob-
lematic issues arise, such as several notifica-
tions of suspicion in one criminal proceeding
and the absence of one generalised suspicion,
which may cause some confusion and disorienta-
tion on the part of the defence and consequently
complicate the work of the pre-trial investiga-
tion, the prosecution and the court.

Therefore, the purpose of a pre-trial inves-
tigation in the form of an objective, proven,
incontrovertible and fair suspicion can only
be achieved if the notification of suspicion is
clearly corrected and substantiated. Bearing
in mind that the pre-trial investigation does
not end at the stage of notifying the person
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of suspicion, but rather takes off, as a result, new
evidence may be discovered or taken together
with the existing evidence, a new assessment is
provided, prompting the investigator, the pub-
lic prosecutor to reconsider suspicion already
existing and decide whether it should be
changed, left unchanged or the new suspicion
should be notified.

Grounds for another evaluation of evidence
may require the change of classification, which
clearly involves notification of a new suspicion,
since a change of the definition indicates that
another criminal offence has been committed
or that the elements of an incriminated crim-
inal offence have been changed. In this case,
the re-drafted notification of suspicion should
be consolidated on the basis of available evi-
dence and not in addition to the existing notifi-
cation, but in lieu of the earlier one. This means
that the prior notification of suspicion, while
remaining in the records of the criminal pro-
ceedings, is no longer valid (Sukhov, 2020).

It should be noted that, in this situation,
a different decision, without taking into account
the legal effects and without notifying the per-
son of the new suspicion, and only by modify-
ing the existing notification of the investigator,
the prosecutor knowingly supplements the pre-
vious suspicion, which has actually ceased to
exist. As a consequence, such a decision by
an investigator or a prosecutor may be appealed,
a notification of suspicion can be cancelled by
the courts.

The most difficult question is always
whether the change of previously notified sus-
picions is, in essence, the notification of a new
suspicion. Considering provisions in article 279
of the CPC, which clearly provide for not only
the possibility of changing existing suspicion,
but also for the notification of a new one,
the answer to the question will be negative.
However, the law in force does not set an unam-
biguous limit separating a new suspicion from
a change of suspicion previously notified (Crim-
inal Procedure Code of Ukraine, 2012).

If during the pre-trial investigation
no new evidence contradicting or refut-
ing the earlier classification but giving
grounds for clarifying the factual circum-
stances of the criminal offence (place, time,
means, etc.) is established, the investigator
or prosecutor shall notify a change of sus-
picion previously notified. The grounds for
the change shall be indicated in the notifi-
cation of the change of suspicion previously
notified. At the same time, absolute duplica-
tion of the text of the notification of suspi-
cion in respect of the same legal regulations
and the same circumstances of the crimi-
nal offence committed is inadmissible. The
“change” implies the indication of new evi-
dence or the result of another assessment
of existing evidence, to which reference
should be made in the text of the document,
rather than reciting already existing evidence
at random. It should be borne in mind that
the change of suspicion previously notified
is not a standalone document unrelated to
previous suspicion, as it is the fundamental
basis of the notification and is the basis for
its amendment (Decision of the Ternopil City
District Court of the Ternopil Region, 2019).

4. Conclusions

To sum up, in order to notify a new sus-
picion, the investigator, the inquiry officer
or the prosecutor shall establish new evi-
dence or circumstances that lead to a different
view of the circumstances of the commission
of the criminal offence and enable to inter-
pret them in the light of another classification
according to the Criminal Code of Ukraine.
At the same time, the new suspicion may be
a completely separate document, which does
not repeat the preliminary suspicion. A change
of the definition of an act attributable to a sus-
pect in fact involves a refusal by the investiga-
tor, an inquiry officer or the prosecutor of previ-
ously notified suspicions and a further pre-trial
investigation to define the commission of a new
criminal offence.
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3MIHA IIT03PN Y11 HOBA III/TO3PA:
HIACTABU IPUUHATTA ITIPABJIBHOI'O PIIIEHHA

Awnoranis. Memoro cmammi € po3MeXyBaHH: MOHATH 3MiHU PaHillle TTOBiJOMJIEHOT TTi/I03pK Ta TIOBi-
JIOMJIEHHST TIPO HOBY MiZ03py, nepeabaueHux y cT. 279 KpuMiHaIbHOTO MPOTIECYaTbHOTO KOAEKCY YKpai-
HU; BUBHAYEHHSI iJICTAB JIJIsl TIPUAHATTS CJIYMM, [i3HABAUY€eM, TIPOKYPOPOM OJ[HOTO 3 BKA3aHUX PillleHb,
a TaKOK HACJIAKIB HEAOTPUMAHHS HOPM YMHHOTO 3aKOHOJAABCTBA B Pas3i MPUHHATTS HEOOIPYHTOBAHOTO
HpOILeCYaNbHOIO PillleHHs 00 3MiHK paHillle IOBIIOMJIEHO] Mi03pu ab0 HOBIIOMIIEHHS TIPO HOBY.

Pesyavmamu. CtaTTio MPUCBSIUEHO aHAJI3y OJHOTO 3 OCHOBHMX IIPOIECYaJIBHUX PillleHb CJIiZ40ro,
MPOKypOpa Ha CTafii J0CYA0BOr0 PO3C/IiyBaHH — MOBIIOMIJIEHHS TIPO TIiA03PY, AKE € 0COOIUBUM BHAOM
MIPOTIECYATPHOTO TMOBIIOMJIEHHS Y KPUMIHATBHOMY TMpOBaKeHHi. [locmifkeHO TPUNHATTS pillleHHS
PO TOBIZOMJIEHHST 0C00i K PE3YJbTaT IHTENEKTyaNbHOI AiSIBHOCTI YIIOBHOBAKEHUX CIyKO0BUX 0Ci0,
110 MOJKE CIIPUYMHUTHU IOPUAUYHI HACJIIKY JIJI BCIX YYACHUKIB KPUMIHAJILHOTO ITPOBA/IKEHHS 32 YMOBU
JIOTPUMAHHST BUMOTH TIO/I0 CTPOKIB, MPOIEAYPH Ta Cy0'€KTHOTO CKJIALY OCif, sIKi 3a1y4aioThest 10 Horo
BpYYeHHS. 3/iiiCHEHO IPYHTOBHUI aHAJIi3 11010 PO3MEKYBAHHS MOHSTh <HOBA MiJI03pa» Ta «3MiHa paHi-
111€ TTOB1IOMJIEHOI MiZI03PU» 3 TIO3UIIil TPABOBOI TPUPOM H CYTHOCTI ITUX MOHATD Ta 3 OTJISY HA IPAKTUKY
X 3aCTOCYBaHHS Y MPAKTUYHIH /iSTTBHOCTI OPraHiB 0CYZI0BOTO PO3CTiyBAHHS, TIPOKYPATYPH Ta CY/LY.

Bucnoexu. Iligo3pa HacaMIiepe IPYHTYEThCS HA TIPUITYIIEHH] PO TIPUUYETHICTH 0COOU 10 CKOEHHS
3JIOYKHY, a TArOTOBKA MOBIJOMJIEHHS MIPO TiA03PYy — II€ JMIIe BUCHOBOK, IKUil He € OCTaTOYHUM i Oyze
JOaTKOBO TIEPEBIPEHNIT T/ Yac TOCYA0BOTO PO3CITIAYBAHHSI, OCKIIBKH MiCJIsT TTOBIIOMIEHHST 0COOH PO
Mi/I03PY A0CY/I0BE PO3CJIIIyBAHHSI He 3aBEPIIYETHCS, A TPOIIEC A0KA3YBAHHSI TPUBAE Ta Mepeadadac Bijl-
TOBi/tHI A1il /151 TepeBipKy MMi103pH, il MiATBep/IKeHHS YK cripocTyBaHHs. CaMe MUTaHHIO 100 MOXKJIM-
BOCTI BCTAHOBJIEHHSI HOBHX (haKTiB Ta 0OCTABUH BUMHEHHS KPMMIHAJIBHOTO TIPABOTIOPYIICHHSI, Ha ITijl-
CTaBi SIKWUX CIIEI[aJbHAN YIOBHOBAKEHWIT OPTaH BUPIINIYE MUTAHHS TIPO MOBIOMJIEHHS HOBOI TMi03pH
ab0 3MiHy TIOIEPEHBO TIOBIIOMIIEHO] Mi03pH, TIPUCBsIUeHA 11t poboTa. JlJist MOBIZOMIIEHHS TIPO HOBY
HiZ03py CJIIAYOMY, Ai3HaBadyeBi, IIPOKYPOPOBI HEOOXiZHO BCTAHOBUTH HOBI IOKa3W 4K 0OCTABUHH, SIKi
CIIOHYKAOTh MOVISHYTH Ha 0OCTABUHYU BUMHEHHS KPUMIHAIBHOTO IIPABOIIOPYLIEHHS 3 IHIIOTO PAKyPCY,
1110 JIa€ 3MOTY TPAKTYBATH iX y CBiTJI iHIIOI KBastidikanii 3 nozunii KpuminanisHoro kogekcy Yxpainu.
IIpu [bOMY HOBA IiI03Pa MOsKe Oy TU aBCOMOTHO CAMOCTIHHIM JIOKYMEHTOM, SIKUi He [IOBTOPIOE TIoTepe-
JIHIO i103py. 3MiHa KBasti(ikalil AisHHSI, iKe IHKPUMIHYEThCs 0CO0I Ti03PIOBAHOTO, (PAKTUUHO HEpe-
6avae BIIMOBY CJIiIYNM, Ai3HaBaYeM, IPOKYPOPOM Bijl paHille MOBIZOMIEHOI MA03PU Ta MPOAOBKEHHS
3/iHICHEHHS Ha/laJli I0CYZI0BOTO PO3CJIiyBaHH: 32 (DAKTOM BUMHEHHS KPUMIiHAJIBHOTO IPABONOPYIIECHHS
3a HOBOIO KBaJriikarriero.

KouoBi cioBa: moBiioMJienHs o 03Py, HOBA Mif03pa, 3MiHa paHille MOBiIOMJIEHOI MMiI03pPH,
CJTiTIWiA, TIPOKYPOP, CYI.

The article was submitted 15.12.2021

The article was revised 05.01.2022
The article was accepted 26.01.2022

108



12,2021
REVIEWS

DOI https://doi.org/10.32849,/2663-5313/2021.12.19

Roman Maydanyk,

Doctor of Law, Professor, Academician of the National Academy of Legal Sciences of Ukraine, Head
of the Department of Civil Law, Institute of Law of Taras Shevchenko National University of Kyiv, 60,
Volodymyrska street, Kyiv, Ukraine, postal code 01033, roman.maydanyk@gmail.com

ORCID: orcid.org/0000-0003-1661-0535

REVIEW OF THE MONOGRAPH “CORPORATION:
EXPERIENCE OF PHENOMENOLOGICAL RESEARCH”

BY ANATOLIY KOSTRUBA

The problem of the formation of corporate
relations in Ukrainian civil law is widely dis-
cussed by both representatives of civil society
and representatives of other branches of legal
science. At the present stage of the develop-
ment of legal doctrine, corporate legal relations
are considered from the perspective of propri-
etary, binding, and corporate legal approaches,
each of which contains the priority of the same
elements in the structure of legal relations. In
addition, some scholars investigate corporate
relations in the context of the parity of their
rights. The study of the relevant issue has
attracted the great attention of modern sci-
entists such as V.A. Vasyliva, 1.V. Spasybo-Fa-
tieieva et al. However, the mentioned prob-
lematic issues have not been covered. Legal
relations are one of the fundamental catego-
ries of legal theory. They are the means which
gain inertia in the structure of legal matter.
They put law into effect: rights are exercised,
and legal obligations are fulfilled. Therefore,
examining elements of corporate legal rela-
tions, their uniqueness or variability, method,
and sequence of accumulation is relevant to
the science of civil law in Ukraine.

The study of the nature of subjective
civil rights and legal obligations in the struc-
ture of corporate legal relations is the subject
of the monographic research of A.V. Kostruba
that characterizes its relevance.

The monograph “Corporation: expe-
rience of phenomenological research” by
A.V. Kostruba (Doctor of Law, Professor,
Professor at the Department of Civil Law
of the Educational Scientific Law Institute
of Vasyl Stefanyk Precarpathian National
University) is characterized by scientific
novelty, which demonstrates the author’s
profound knowledge in theoretical and prac-
tical aspects of the dynamics of corporate
legal relations.

! Kocrpy6ba A.B.  Kopmoparis:  mocBix
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Kui : Tasxom, 2021. 406 ¢. ISBN 978-617-8016-31-9.
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The author elucidates the legal essence
of a corporation. The analysis of economic cate-
gories of corporate governance from the stand-
point of law allowed the scientist to investigate
the form of a legal entity not only in the con-
text of the legal means of realizing the interests
of its beneficiaries. A legal entity is an element
of the economic system of society, the activities
of which are directly aimed at meeting the needs
of a group of persons in the development of pro-
ductive forces and relations.

It should be noted that the study of a legal
entity in terms of economics and management
science allowed the author to expand the hori-
zons of understanding the legal entity, con-
sistently including issues of the interaction
between society and corporations in the spec-
trum of scientific interest. The researcher man-
aged to establish the nature of relations that
arise between a legal entity and a person who is
“hidden behind its veil”.

The second aspect of the problem raised in
the monograph is the focus of a legal entity in
the social environment in which it is involved.
A legal entity as a participant of social interac-
tion cannot but influence the social processes
taking place in society that suggests the social
responsibility of the legal entity to society for
the outcomes of its activities.

Thus, the coverage of three interdiscipli-
nary aspects of activities of a legal entity (the
aspect of social interaction of the legal entity,
the proper governance of the legal entity,
and the aspect of its responsibility for the out-
comes of the legal entity’s activity in society)
allowed defining the model of a corporation as
the legal entity, the feature of which is the fac-
tor of unity of persons who are part of it, form
its essence, and embody it in society differ-
ently from persons who make it up. It is worth
noticing the position of the scientist that
a corporation is marked by the state of rela-
tions between it and its members, which is
the concentration of interest around the pur-
pose of its activities. This approach specifies
its activities.
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The monograph under consideration is
an attempt to systematically analyze the the-
oretical foundations of the legal personality
of a corporation in the social environment. The
scientist presents his vision of the theory
of a legal entity to the academic community,
studies the mechanism of corporate governance
and the peculiarities of the implementation
of corporate legal relations. The logical conclu-
sion is the study of the mechanism of protection
of corporate relations in the context of the sub-
standardness of the chosen means. The research
relies on a significant scientific and theoretical
framework and a representative volume of fac-
tual evidence, which ensures the objectivity
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and veracity of the findings. The author’s work
is characterized by logical harmony, concep-
tual integrity, and depth of penetration into
the roots of the problem.

The monographic research “Corporation:
experience of phenomenological research” by
Anatoliy Kostruba, Doctor of Law, Profes-
sor, Professor at the Department of Civil Law
of the Educational Scientific Law Institute
of Vasyl Stefanyk Precarpathian National Uni-
versity, can be recommended for publication.
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