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PUBLIC INSTITUTE OF ENVIRONMENTAL
IMPACT ASSESSMENT

Abstract. Purpose. The article deals with the study of the legal regulation of environmental impact
assessment, and the express purpose is to substantiate the relevant administrative institute.

Research methods. Research methodology is stipulated by the article’s purpose, and thus, both
general and special methods of scientific cognition are used. The contribution involves addressing
and studying the entities and subject of environmental impact assessment, the assessment procedure,
as well as legal liability for the violation of statutory requirements. This structure of the study allows
achieving the objectives set by the authors.

Results. The study of the legal regulation of environmental impact assessment allowed the authors to
conclude that public-law institute is a set of rules specifying the entities and subject of impact assessment,
the procedure for impact assessment, powers of authorized bodies and the rights and obligations of economic
entities, appeals and control in the field of impact assessment. In particular, the entities entering into
relevant legal relations are the Ministry of Environmental Protection and Natural Resource, regional, city
Kyiv and Sevastopol state administrations, and their ecology and natural resources departments. The Law
of Ukraine “On Environmental Impact Assessment” imperatively regulates the impact procedure, and all
its stages are rendered in the Unified National Environmental Impact Assessment Registry to ensure
transparency and public access. Criteria for specifying planned activities, the procedure for submitting
comments, suggestions, conducting public hearings, financing of public discussion are imperatively
regulated by the law and bylaws.

Conclusions. All mentioned in the article give grounds to argue about the formation and establishment
of a new public-law institute of environmental impact assessment. It regulates public relations arising in
assessing the adverse effects of the planned activity on the environment and human health, the development
of measures designed to prevent, avert, avoid, reduce, eliminate such effects, and ensure the increase
of positive influence.

Key words: impact assessment, environment, natural environment, planned activity, ecological
expertise.

1. Introduction

The Constitution of Ukraine guarantees
everyone the right to an environment that is safe
for life and health. Everyone shall be guaranteed
the right of free access to information about
the environmental situation, the quality
of foodstuffs and consumer goods, as well as
the right to disseminate such information. At
the same time, the Basic Law obliges everyone
not to harm nature and compensate for
the damage caused.

© Ya. Lazur, O. Bilash, 2021

The ratified international acts determine
the statutory regulation of environmental
impact assessment: the UNECE Convention
on Access to Information, Public Participation
in Decision-Making and Access to Justice
in Environmental Matters (the Aarhus
Convention) ratified by the Law of Ukraine
Ne 832-XIV dated 06.07.1999; Convention
on  Environmental Impact  Assessment
in a Transboundary Context (the Espoo
Convention) ratified by the Law of Ukraine
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Ne 534-XIV dated 19.03.1999; Protocol on
Strategic  Environmental — Assessment to
the Convention on Environmental Impact
Assessment in a Transboundary Context (SEA
Protocol) ratified by the Law of Ukraine
Ne 562-VIII dated 01.07.2015; Association
Agreement between the European Union
and the European Atomic Energy Community
and their member states, of the one part,
and Ukraine, of the other part (UA-EU
Association Agreement) ratified by the Law
of Ukraine Ne 1678-VII dated 16.09.2014.

Branch laws, including administrative ones,
elucidate and specify the relevant provisions
of the Constitution and international acts.
In particular, it also concerns the assessment
of the adverse effects of the planned activity
on the environment and human health,
the development of measures designed to
prevent, avert, avoid, reduce, eliminate such
effects, as well as ensure the increase of positive
influence. Therefore, the purpose of the article
is to substantiate an individual public institute
of environmental impact assessment within
the framework of administrative law.

2. Entities and subject of
assessment

At present, the obligation to assess
environmental impact is one of the root
principles of environmental protection under
the provisions of the Law of Ukraine

impact

“On Environmental Protection”. Environ-
mental impact assessment is also one
of the environmental protection tools

(Malysheva et al., 2018). The immediate
and obvious goal of assessment is to inform
economic entities about the potential
environmental implications of their actions,
but environmental impact assessment is
increasingly promoted in the broader context
of sustainable development and its initial
content — as a contribution to more sustainable
forms of development (Jay et al., 2007).

In decision-making on economic activity,
the special law “On Environmental Impact
Assessment” Ne 2059-VIII dated 23.05.2017
regulates legal and organizational frameworks
of environmental impact assessment focused on
preventing environmental damage, maintaining
environmental safety, environmental protec-
tion, rational  use, and  restoration
of natural resources. However, the development
of the relevant legislation has come a long way
(Eremeeva, 2017). According to statutory
provisions, the mentioned law de facto
substituted the law “On Ecological Expertise”
(case Ne 580/1078/19). The new legal institute
of environmental impact assessment is more
complex in content and procedure than the state
environmental expertise (which it superseded);
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it covers a broader range of participants
(Sydor, 2018, p. 145) and provides for detailed
regulation of public debates and sanctions for
violations of the legislation on environmental
impact assessment. It sufliciently regulated
the rights and obligations of individuals
and the powers of authorities that became
the blueprint for the progress of the relevant
case law (Kovalenko, 2019; Digest of the case
law of the Supreme Court, 2019).

As for the case law, the Digest of the practice
of the Supreme Court in disputes arising in terms
of environmental protection and environmental
rights (Digest of the case law of the Supreme
Court, 2019) attributes disputes over
environmental impact assessment to a separate
group of cases. This is primarily stipulated by
the high risk of negative implications while
implementing  potential  environmentally
unfriendly activities and the mandatory
consideration of findings such implications
with the necessary and direct participation
of the public.

The Law “On Environmental Impact
Assessment” defines the following range
of participants in legal relations: 1) a business
entity or public authorities, local self-
government bodies, which are customers
of planned activities and thus, their legal status
is equated to business entities; 2) government
entities: the authorized central body, authorized
territorial bodies, other executive bodies,
local self-government bodies; 3) the public;
4) the country of origin and the affected country.

The authorized central body is a central
executive body, which ensures the formation
and implementation of state policy on
environmental protection — the Ministry
of Environmental Protection and Natural
Resources of Ukraine. Authorized territorial
bodies are oblast, city Kyiv and Sevastopol state
administrations: relevant units (departments)
for ecology and natural resources, executive
body for ecology and natural resources
of the Autonomous Republic of Crimea.

The publicisdefined as one or more natural or
legal persons, their associations, organizations,
or groups. According to the Convention on
Access to Information, Public Participation
in Decision-Making and Access to Justice in
Environmental Matters ratified by Ukraine,
“the public” means one or more natural or legal
persons, their associations, organizations or
groups performing under national legislation
or practice; “the public concerned” means
the public affected or likely to be affected by,
or having an interest in, the environmental
decision-making; for the purposes of this
definition, non-governmental organizations
promoting environmental protection and
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meeting any requirements under national law
shall be deemed to have an interest. The case
law shows that the conventional definition
is also taken into account by the courts when
considering the relevant category of cases (case
Ne 640,/21828/18).

The Ministry of Environmental Protection
and Natural Resources of Ukraine coordinates
and provides environmental impact assessment
and reports on environmental impact
assessment. It also maintains the Unified
National Environmental Impact Assessment
Registry, the procedure for which is determined
by the Decree of the Cabinet of Ministers
of Ukraine Ne 1026 dated 13.12.2017.
Information  available on the website
of the Unified National Environmental Impact
Assessment Registry is open, and free access
is via the Internet (Register of environmental
impact assessment).

According to the Law “On Environmental
Impact Assessment”, there are two categories
of activities and facilities, the initiation
of which may have a significant impact on
the environment and is subject to impact
assessment:

1) oil and gas refineries, thermal power
plants, and other facilities for the production
of electricity, steam and hot water, nuclear
power plants, metallurgical enterprises,
chemical industry, construction of facilities
(airports, aerodromes, highways, automobile
roads, main railway lines of general use,
hydraulic constructions, waste management,
dams, quarries, surface mining operations,
and other similar industries;

2) individual types and high production
capacities in agriculture, forestry and water
management, mining industry, energy industry,
mineral processing, food industry, textile,
leather, woodworking, and some infrastructure
projects.

However, scientific literature contains
viewpoints on the improper identification
of the scope of environmental impact assessment
and offers options for specifying the lists
of activities which are subject to mandatory
environmental impact assessment to improve
its statutory regulation (Erofeev, 2021; Tretiak,
2016).

Impact assessment is obligatory to
the planned activity, i. e., the activity which is
being planned, before rendering the decision
to carry out the activity, as its implementation
is devoid of any meaning after taking such
a decision. As a general rule, an assessment
cannot be conducted towards activities which
are already in progress. An exception comprises
expansion and alterations, including revision
or updating of the conditions of the planned

activity established (approved) by the decision
to carry out the planned activity or extension
of its implementation,  reconstruction,
technical re-equipment, overhaul, reorientation
of activities and facilities which are subjected to
obligatory assessment.

In addition to statutory provisions,
the Government Resolution “On Criteria for
Determining Planned Activities Not Subject
to Environmental Impact Assessment” Ne 1010
dated 13.12.2017, exercises the regulation
of the scope of impact assessment.

3. Approval of environmental impact
assessment

The statutory procedure of environmental
impact assessment consists of several stages:
1) business entity’s sharing informing
with the authorized territorial body about
the intention to carry out the planned activity;
2) the publication of anotice of planned activities
subject to environmental impact assessment;
3) the announcement of the beginning
of a public discussion of the impact assessment
report; 4) ensuring that the business entity
drafts an environmental impact assessment
report; 5) the business entity’s submission
of a drafted report on environmental impact
assessment and announcement of the beginning
of its public discussion; 6) a public discussion in
the process of environmental impact assessment;
7) the issuance of an opinion on environmental
impact assessment by the authorized central or
territorial body (Aleksyeyeva, 2018).

To gain transparency and public access,
each of these stages is elucidated in the Unified
Environmental Impact Assessment Registry.
A registration file, involving the following
components, is created in the registry:
anotification of the planned activities subjected
to environmental impact assessment; the request
of the business entity to offer all essential
requirements for the scope of examination; all
public comments and suggestions on the planned
activity, examination scope to be included in
the report on environmental impact assessment;
comments and suggestions of the authorized
body; the announcement of the beginning
of a public discussion of the environmental
impact assessment report; environmental
impact assessment report; a report on public
discussion; information on the decision to carry
out the planned activity; other documents
related to the planned activity submitted by
the business entity.

The business entity informs the authorized
territorial body about the intention to carry out
the planned activity and assess its environmental
impact through submitting a notification.
The authority records it into the Unified
Environmental Impact Assessment Registry;
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during the next 20 working days, the public
may provide the authorized territorial body
with comments and suggestions on the planned
activity, examination scope, and the level
of information specification to be included in
the environmental impact assessment report.

The business entity submits the
environmental impact assessment report
signed by its authors and the announcement
ofthebeginningofreport publictotheauthorized
territorial body, and the latter enters the relevant
report in the Unified Environmental Impact
Assessment Registry, which keeps it throughout
the planned activity, but not less than five years
from the date of receipt of the decision to carry
out the planned activity.

During environmental impact assessment,
the public should be provided with timely,
adequate, and efficient information in order
to identify, collect, and take into account
comments and suggestions from the public
on planned activities. The public is free to
submit any comments or suggestions which,
in its opinion, relate to the planned activity
without the need to justify them. Comments
and suggestions may be submitted in writing,
including in electronic form (in the manner
prescribed by Article 7 of the Law of Ukraine
“On  Environmental Impact Assessment”)
and orally during public hearings, which are
regulated by the Government Resolution on
the Procedure for Conducting Public Hearings
during Environmental Impact Assessment
Ne 989 dated 13.12.2017.

A public discussion is funded by the business
entity, and the amount of the charge is
determined by the Order of the Ministry
of Ecology and Natural Resources of Ukraine
Ne 182 dated 30.05.2018. The charge covers
expertservicesof membersofexpert commissions
for environmental impact assessment,
the organization of public hearings (rent
of premises for public hearings, technical support
of public hearings, business trips, the printing
of materials,servicesofapublichearingorganizer,
etc.) and conducting a public discussion
following the procedure of transboundary
impact assessments, other costs related to
the deduction of Ministry of Environmental
Protection and Natural Resources of Ukraine.
The report on the public discussion is entered
into the Unified National Environmental
Impact Assessment Registry together with
the statement on the environmental impact
assessment.

The conclusion of environmental impact
assessment  determines  admissibility  or
justifies the inadmissibility of the planned
activity and lays down the environmental
conditions for its implementation. The
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conclusion of environmental impact assessment
and ecological conditions for conducting
the planned activity are mandatory. Article 9
of the Law of Ukraine “On Environmental
Impact Assessment” defines its content. The
conclusion of environmental impact assessment,
other decisions, actions, or omissions of public
authorities or local governments may be
challenged by any natural or legal person in
court.

4. Liability for the violation of laws on
environmental impact assessment

Persons guilty of violating laws on
environmental impact assessment are held
liable for disciplinary, administrative, civil, or
criminal liability. Violations of environmental
impact assessment mean the provision
of knowingly false or incomplete information
on the environmental impact of the planned
activities; the violation of the established
procedure for environmental impact assessment;
failure to consider the findings of environmental
impact assessment when deciding on the planned
activities; the preparation of a knowingly
false report on environmental impact
assessment or a knowingly false conclusion
on environmental impact assessment; illegal
interference in the preparation and issuance
of an opinion on environmental impact
assessment; the implementation of the planned
activities subject to environmental impact
assessment without conducting such assessment
and obtaining a decision on the planned
activities; non-compliance during economic
activities of the operation of facilities and other
interventions into the natural environment
and landscapes with ecological conditions
defined in the conclusion on environmental
impact assessment, the decision to carry out
planned activities and projects of construction,
expansion, reshaping, liquidation of facilities,
other interventions in the environment
and landscapes, changes in these activities, or
extensionofterms(article 150fthe Lawof Ukraine
“On  Environmental Impact Assessment”,
article 68 of the Law of Ukraine “On Environ-
mental Protection”).

According to article 91-5 of the
Code of Ukraine on Administrative Offences,
administrative liability means the provision
of knowingly false or incomplete information on
the environmental impact of planned activities,
the violation of statutory requirements
for  environmental impact  assessment,
including the procedure for informing
the public and conducting a public discussion
and taking into account its results, as well
as non-compliance during economic activity
with the ecological conditions provided for in
the conclusion on the environmental impact
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assessment, the decision on the planned
activities and construction projects, expansion,
reshaping, liquidation (dismantling) of facilities,
other interventions in the environment
and landscapes, as well as changes in this
activity or extension of its terms.

Article 1729-2 of the Code of Ukraine on
Administrative Offenses “Violation of Laws
on Environmental Impact Assessment” in
the chapter “Administrative offenses related to
corruption” provides for the body of offenses,
which can be violated only by officials. According
to its provisions, administrative liability means
the violation of the procedure and deadlines for
environmental impact assessment, interference
in the preparation and issuance of an opinion
on environmental impact assessment or
a decision to take into account the findings
of transboundary environmental impact
assessment, the refusal of a legally authorized
territorial body, legally authorized central
executive body to issue the conclusion on
environmental impact assessment on grounds
not established by law.

Another group of administrative offenses
in this area comprises ones that are related
to the violation of the right to information
(Komarnytskyi, 2020). This refers to
Article 212-3 “Violation of the Right to
Information and the Right to Appeal”
of Chapter 15 “Administrative offenses encroa-
ching on the established management order”.

Moreover, article 16 of the Law “On
Environmental Impact Assessment”additionally
sets such sanctions as temporary prohibition
and cessation of the operation of enterprises
or individual industries, as well as violations
that may be grounds for the application
of each of the sanctions. At the same time,
the Supreme Administrative Court expressed
the legal position that the response measure
in the form of a complete cessation of works is
an exceptional measure, the choice of which
is possible if the identified violations pose

a threat to life and/or health. In choosing such
a response measure, the plaintiff as an authority
and the court, respectively, must have regard to
the principle of proportionality of the response
measure to those violations that occurred
and those that remained unsettled at the time
of trial, as well as a guarantee of a fair balance
between defendant’s interests and the public
interests (case Ne 807/1410/17). Thus, recourse
to the court with claims to the business
entity through suspending works shall be
carried out in compliance with the principle
of legal certainty following the provisions
of Article 2 of SAC and after the expiration
of the voluntary compliance with the order (case
Ne 804/3983/18). Otherwise, the application
of response measures, as an exceptional measure,
by litigation is applied to all business entities
that have been inspected and have violations
that, in the opinion of the specially authorized
body, pose a real threat to human life and/or
health (case Ne 420/5235/18).

3. Conclusions

Therefore, the  individual  public-
law institute is being formed in domestic
legislation — the institute of environmental
impact assessment, which may either occupy
aseparate place in special administrative law or
become a part of natural resource law (Bilash,
Karabin, 2021). The subject of the regulation
of the institute of environmental impact
assessment is public relations arising in
assessing the adverse effects of planned
activitiesontheenvironmentand human health,
developing measures to prevent, avert, avoid,
reduce, and eliminate such effects, and enhance
positive impacts. The institute’s tasks are
to regulate the procedure of environmental
impact assessment clearly and properly
that ensures openness and transparency,
accessibility and public participation in
decision-making, an approximation to EU
acquis, and compliance with international
agreements.
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Anoranisgs. Mema. CtaTTio TIPUCBSYEHO JOCTI/PKEHHIO THUTAHb MPABOBOTO DETYJIOBAHHS OIiHKA
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Memoou docaioxncenns. Metonoiorist TOCIiKEHHS] 3yMOBJIEHa METOIO POOOTH, TOMY BUKOPHCTOBY-
IOTBCST SIK 3aTaTbHOHAYKOBI, TaK i CIeNialbHi METOM HAYKOBOTO IMi3HAHHS. 3MiCT JOCITI/PKEHHS MOJIS-
ra€ B ONPAIlOBaHHI Ta BUBYEHHI Cy0'€KTIB i IIpeaiMeTa OIHKU BIUIMBY Ha JOBKIJLIS, BIACHE HPOIELYPH
OI[IHKM, a TaKOX IOPMIAMYHOI BiJNOBIAJILHOCTI 3a TOPYIIEHHS BCTAHOBJEHMX 3aKOHOIABYUX BUMOT.
Taka cTpyKTypa I0CJIiPKEHHSI Ia€ 3MOT'Y JIOCSIT'TH 3aB/IaHb, IO MOCTaBJIeH] aBTOPaMHU.

Pe3ynvmamu. [IpoBeneHe 10CTiZKeHHS IIPABOBOTO PETYJIIOBAHHS OI[iHKY BILIUBY Ha JOBKLLIS a0
3MOTY AifiTH BUCHOBKY, IO CYKYIIHICTh HOPM, SIKi BUSHAYaIOTh CY0O’€KTIB i MpeAMET OIiHKK BIJIUBY, ITPO-
TleLypy TPOBENEHHS OIiHKN BILIMBY, MOBHOBAKEHHS YIMOBHOBAKCHWX OPTaHiB Ta TpaBa i 00OB'SI3KH
rOCIOZIAPIoYNX Cy0'€KTIB, OCKAPKEHHS Ta KOHTPOJb Y cepi OI[HKY BIUIUBY, € IyOJiYHO-TIPABOBUM
imcTuTyTOM. 30KpeMa, cy6’€KTaMu, sIKi BCTYIAIOTh Y BiAMOBIAHI MpaBoBiAHOCKHHM, € MiHiCTepCTBO 3axmc-
Ty JIOBKIJIISI Ta TIPUPOJHUX PECypeiB YKpainu, a Takox obsacHi, Micbki KuiBcbka it CeBacTomosbebka
JlepskaBHI afMiHicTpanii Ta iX MiZPO3/iIN 3 MUTaHb €KOJIOoTii 1 TpUpoHUX pecypciB. Ilporeaypa orinku
BILIMBY iMIIEPATHBHO perjiaMeHToBaHa 3aKoHOM Ykpaitu «I1po oliHKy BIUIMBY Ha TOBKiIsT», IS 3a0€3-
IeYeHHsI IPO30POCTI Ta IOCTYITY TPOMAZICbKOCTI BCi il eTari 3HaXoAsTh BiftoOpakeHHs B EAMHOMY peecTpi
3 OLIIHKM BIUIMBY Ha JIOBKiJLIsA. KpuTepii BUSHAUEHHS TIJIAHOBAHOI JIiSIIHOCTI, MOPS/IOK TIOJIAaHHS 3ayBa-
JKEHb 1 IPOTIO3HUIIiil, TPOBEIEHHSI TPOMAJICBKUX CJIyXaHb, (GiHAHCYBAHHS FPOMaJICbKOTO 0OTOBOPEHHSI Bpe-
IyJIbOBAHO IMIIEPATUBHO 3aKOHOM Ta T1i/I3aKOHHUMHU aKTaMH.

Bucnoexu. Yce BUKJIa/ieHe y CTATTi B KOMILIEKCI IA€ Mi/ICTaBU TOBOPUTH T1PO (hPOPMYBAHHS Ta CTAHOB-
JIEHHsI HOBOTO MyOJIYHO-TIPABOBOTO IHCTUTYTY OI[HKK BIUIMBY Ha JOBKLLISL, IIPEIMETOM PETYJIIOBAHHS
SIKOTO € CYCHi/IbHI BiZTHOCHHH, [0 BUHUKAIOTDH ¥ cepi OI[iHKY HEeraTUBHUX HACTI/IKIB TMIJIAHOBAHOI [TisITb-
HOCTI JIJIst IOBKIJIIA 1 3/0pOB’S JIIOANHM, a TAKOK PO3POOIEHHS 3aX0/AiB, CIPAMOBAHKUX Ha 3a100iraHHs,
Bil[BepHEHHSI, YHUKHEHHsI, 3MEHIIEHHS Ta YCYHEHHS TAKOTO BILTUBY, i 3a0€3MeYeHHsI TTOCUIIEHHSI TO3UTHB-
HOTO BILJIUBY.

KmouoBi cioBa: olliHKa BIUIMBY, JOBKIJIIsSI, HaBKOJIMIIHE IMPUPOJHE CEPEJOBHINE, IJIAHOBAHA
TSITBHICTD, €KOJIOTIYHA eKCTIePTH3a.
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