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THE CONCEPT OF JUDICIAL LAWMAKING
AND ITS LIMITS IN CIVIL PROCEEDINGS
OF UKRAINE

Abstract. The purpose of this article is to consider the most controversial and poorly studied concept —
judicial lawmakingand itslimitsin the civil procedural law of Ukraine. Although the concept of judicial lawmaking
isnot enshrined in the Civil Procedural Code of Ukraine as revised in 2017, the grounds for such law enforcement
actions are specified by the Grand Chamber of the Supreme Court. These grounds are proxy and related to
“exclusive legal problems” that make it possible to “ensure the development of law and the formation of a unified
law enforcement practice” (as stated in para. 5 of Art. 403 of the Civil Procedural Code of Ukraine). Moreover,
it is judicial lawmaking that underlies judicial precedents. Referring to these grounds, it is possible to hold that
Ukraine has taken the first step towards the introduction of case law into justice. Today, such a step plays a triple
role: a) to provide safety measures for the legislator against the possibility of legislative gaps; b) to shape a single
law enforcement practice; ¢) to develop law. Thus, Ukraine is gradually straying from Soviet normativism
and tends towards the practice of living justice, when legal positions, legal analogies, judicial lawmaking take
place in the consideration of a particular case. The convergence of common law and continental law is evolving
steadily in Ukraine due to the shift of that sort of methodological approach. This trend is observed not only
in Ukraine but also in Estonia, Latvia, Lithuania, and Georgia. Thus, in the medium term, the legislator and,
subsequently, the scientific doctrine will have to recognize the existence of judicial lawmaking, which is the basis
of judicial precedents which should be recognized as a source of law. Therefore, the issue of judicial lawmaking
will gain a new impetus in further research.

Research methods. The contribution is based on the complex application of general scientific
and special methods of research and cognition. In this context, the systemic-functional method allowed
studying judicial lawmaking and its limits as a procedural law phenomenon, which is the fundamental
principle of the formation of future case law in civil proceedings of Ukraine. The historical method was
used to clarify the previous historical conditions that became the basis for the emergence and development
of judicial lawmaking and, subsequently, influenced the establishment of some legal traditions. The
dialectical method allowed elucidating the unity and contradictions of the process in judicial lawmaking,
which made it possible to build a holistic system of ideas about the substantive and legal essence of such
a phenomenon as judicial lawmaking and its limits.

Results. The paper proves that judicial lawmaking as a procedural law category is an integral part
of court precedents, the application of which in overcoming legislative gaps is an inevitable issue today.
This means that the legislator is gradually forgoing the postulates of continental law in civil proceedings,
and hence procedural law, by directing towards common law.

Conclusions. The court, being an independent branch of state power, is designed to resolve various
legal disputes between individuals and legal entities, as well as the state, thus eliminating tensions in
public relations. Although the court does not create the law, it finds some legislative gaps (cracks) or
outdated legislation while hearing court cases. Consequently, it is forced to overcome such legislative
challenges by creating new legal formulas, concepts or provisions, which on the one hand develop law,
and on the other — form a single law enforcement practice. Thus, judicial lawmaking encourages today’s
doctrinal research to start not from theory to practice, but on the contrary — from practice to research
theory of some provisions or concepts. This trend is peculiar not only to Ukraine but also to the European
doctrine of the international case law of the European Court of Human Rights. At the same time,
judicial lawmaking is not a limitless concept. It takes place whenever and where it is necessary to secure
the legislator against legislative complications or inconsistencies. In this part, there is a list of conditions
specified in this work which objectively restrict judicial lawmaking.

Key words: judicial lawmaking, limits of judicial lawmaking, legislative gaps (cracks).
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1. Introduction

Judicial lawmaking as a procedural law
category always takes place in that part where
legislative inconsistencies or legislative gaps
(cracks) in both substantive and procedural
law are manifested in considering civil cases.
This trend occurs against the background
of many economic and legal reforms requiring
extensive law-making activity, which focuses on
immediate legislative support of such reforms
that causes objective stylistic and textual
errors, legislative gaps (cracks). This appears
at the stage of the court hearing of civil
disputes.

Since courts are not entitled to deny a person
justice due to a lack of legislation, its undue
reliance on cases, or disputability, the courts are
bound to settle a dispute between the parties by
relying on the most accurate legal qualification
of contentious relations. In this regard, courts
often face challenges in their work. The above
is driven by the extremely rapid scientific
and technological development, which also
contributes to the rapid development of social
relations in all spheres of human life that entails
the accelerated obsolescence of substantive law
and the lack of new legal rules, encouraging
the court to judicial lawmaking under particular
legal conditions that always accompany such
a process.

Judicial lawmaking and its features have
been covered in research by such specialists as Ya.
Romaniuk (2016), N. Stetsyk (2019), P. Komar
(2020), S. Zapara (2021), I. Kravchenko (2021),
O. Dashkovska (2021), and Yu. Riabchenko
(2021). Other priority studies somehow have
addressed judicial lawmaking and its limits.

2. Historical and legal analysis
of the institute of judicial lawmaking

The court as a universal state legal
institute resolves all existing civil disputes
in the state, regardless of whether they are
statutory regulated or not. The system-wide
approach to justice is inherent in the judicial
systems of all world countries, and Ukraine is no
exception. Another question is, what procedural
tradition of civil law disputes has historically
developed in a particular state? What do
such traditions have in common, and is there
a process of their gradual convergence in today’s
realities? These and other issues have been
repeatedly discussed in studies by both young
and prominent scholars. However, given their
extensionality, complexity, judicial lawmaking
and its boundaries, they have been ignored due
to new features emerging during such studies.

Society and the judiciary first encountered
judicial lawmaking in medieval England,
where the royal crown courts, because
of the incompetence of royal power, were

forced to combine state legislation and local
well-established customs through their law-
making in considering civil disputes. Thus,
specific legal formulas, which were further
used in the legal mechanism for litigation, were
created. The legal formulas (legal positions)
were applied as legal “patterns” to similar
disputes, and if they coincided, the case was
considered by analogy. Time after time, courts
traditionally referred to the legal positions
already tested by the court by treating them
as laws. Consequently, the doctrinal formula
“stare decisis”, which means “to stand by things
decided”, gradually crystallized the justice
of England (Carner, 1995, p. 953).

That gave rise to the emergence of case
law in England. It was called the Anglo-Saxon
legal family in the countries where it spread.
At the same time, it was called common
(Bernkhem, 1999, p. 54), living (Shevchuk,
2007, p. 24), or natural (Marchuk, Nikolaieva,
2004, p. 81), and judicial law (Shevchuk,
2007, p. 24) as it is based on judicial lawmaking,
which today is considered a separate procedural
category.

As for Soviet Ukraine, the state kept
a tight rein on courts, because the court was
not recognized as authority obeying not
the law but proletarian expediency grounded
on the principle of socialist legality. That
sort of legality hinged on the force of dogma,
cult of the leader, and forceful interference
of the state in all civil-law relations. Thus,
the characteristic feature of continental law is
the availability of the sustainable case law that
does not rely on judicial lawmaking, which
allows stepping back from legal positions
of the past, but on the exclusive interpretive
law enforcement of outdated legal rules. Until
recent times, the Plenum of the Supreme
Court of Ukraine has acted as the classic
moderator of this methodology. There is no
doubt the Plenum was not a court authority,
but its “guiding explanations” were binding on
the lower courts, although they had the status
of legal recommendations.

3. Judicial lawmaking as a way to fill
legislative gaps (cracks)

It is beyond argument that the concept
“judicial lawmaking” is more a legal fiction,
as the court does not create law. The court
interprets it both within the framework
of the substantive legal essence of a particular
rule of law and legal principles, common
grounds of substantive law, and its objectives to
develop new legal formulas. Therefore, the court
fills legislative gaps between legal rules due
to substantive and legal disparity between
them, or when the content of a particular
law rule is stylistically, and accordingly
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legally, inconsistent with the general essence
ofthelaw ensuingin alegal gap in the substantive
and legal essence of such rules. This means that
in the presence of legislative gaps (cracks),
the court shapes a new legal understanding
of both individual concepts, which are peculiar
to legal relations in dispute, and provisions
that justify the grounds for filling such gaps.
Moreover, based on exclusive, logical-legal
thinking and interpretive methods, the court
creates legal formulas for “general principles
of substantive law and the principles of law
and its institutions” (Kaptsova, 2021, p. 94),
the principles of morality and social values to
resolve the dispute on the one hand and fill
legislative gaps (cracks) on the other.

At the same time, judicial lawmaking, its
algorithm, and justification techniques for
filling legislative gaps (cracks) in consideration
of civil cases in courts of general jurisdiction
allow developing both individual law branches
and law in general. Thus, on the one hand,
judicial lawmaking can be considered as a source
for the development of the theory of law
and on the other, as a way to form a unified
law enforcement practice. It is the basis on
which a new development course of both
substantive and procedural law is being formed
in Ukraine. The course follows the formula: not
from theory to practice, but from practice to
theory. Although law has historically performed
long-term tasks, it, like any hypercomplex
system, has some inaccuracies, inconsistencies,
which justice later identifies and eliminates.
This process is called filling legislative gaps
(cracks), which the court identifies when
considering the case on merits. The reasons for
the emergence of legislative gaps (cracks) lie
in the legislative process. The legislator always
discusses and adopts each legal rule separately
in a bid to anticipate all possible directions
of the development of public relations. However,
regardless of such meticulous work, courts deal
with extra-statutory cases in the practical
dimension of law enforcement practice.

4. Judicial lawmaking in the field of judicial
reform

Judicial reform, which has been launched
in Ukraine, depends today not only on
the judiciary’s upgrade but also on the adoption
of new approaches in law enforcement practice,
which regards judicial lawmaking as a process
of filling legislative gaps (cracks) in the law
enforcement practice of civil procedure.

All of these things are the grounds that
motivate the court to judicial lawmaking,
which acts as legal insurance of the legislator
against legislative gaps (cracks) or untimely
modifications, additions, or clarifications
of outdated legislation. At the same time, this is
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not only about the legislator. This refers to quite
rapid development of social relations stipulated
by constant innovations in the economy,
technology, property, finance and information
spheres, as well as innovations in human
behavior.

The above tendencies are peculiar today
both to Ukraine and continental Europe where,
as well as in Ukraine, the classic concept of legal
positivism — justice was limited to the content
of the legal rule— prevailed for a long time.
Consequently, courts mechanically applied
the “text of a law that excluded any creative role
of judges” (Koziubra, 2016, pp. 38—48).

One might jump to the conclusion
that the legislator will expand the source
base of procedural laws and thus recognize
the law-making practice of the Supreme Court
as a source of law; and as well as in European
countries, there will be a shift from the positivist
theory of law to common law since it allows
law and its theoretical positions to develop.
For the sake of justice, it should be noted that
the legislator indirectly admits the existence
of judicial lawmaking as a growth area of our
justice if there is “an exclusive legal problem”
in order “to develop law and form a unified
law enforcement practice” (para. 5 of Art. 403
of the Civil Procedural Code of Ukraine). This
can be understood as the legislator set
about paying attention to natural law
and its component — judicial lawmaking, which
is always in close contact with reality (Van
Caeudem, 1992, p. 170). Thus, one currently can
state that the judgments of the Supreme Court,
under their binding legal positions, de facto
act as judicial precedents, because “in choosing
and applying legal rules to the disputed legal
relations, the court has regard to the conclusions
about the application of the relevant legal rules
set out in the judgments of the Supreme Court”
(para. 4 of Art. 263 of Civil Procedural Code
of Ukraine).

What is “judicial lawmaking” as a procedural
category? This question provokes a range
of scientific discussions, and the first question
in this discussion is as follows: what branch
of the judiciary is entitled to administering
lawmaking? Some scientists, incl. A. Norkin,
B. Malyshev, and M. Yasynok, believe that
courts of all instances are entitled to judicial
lawmaking, as courts of all levels “are prohibited
from refusing to consider the case on the grounds
of absence, incompleteness, inconsistency
of the legislation governing disputed relations”
(para. 10 of Art. 10 of the Civil Procedural
Code of Ukraine). The article’s author supports
the above position, but he understands that
the legal formulas specified by the court in filling
legislative gaps (cracks) are definitive since
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they can be changed or repealed on appeal or in
cassation. However, the courts of all instances
have the relevant right, albeit indirectly.
Another group of scholars, M. Marchenko,
0. Popov, S. Kyvchuk, believe that the Supreme
Court should be the only subject of judicial
lawmaking in our country, because following
para. 5 of Art. 403 of the Civil Procedural
Code of Ukraine, only the Supreme Court is
authorized to ensure the development of law
to form a single law enforcement practice in
the presence of an exceptional legal problem. The
beforementioned means that the very Supreme
Court has the right to judicial lawmaking
and thus, the formation of new legal concepts,
which allow filling legislative gaps (crack) that
are noticed in the current legislation during
the trial of civil cases. There is no doubt that
the Supreme Court, as the highest judicial body,
should have the right to judicial lawmaking,
thus developing law from its practice to theory.
5. Judicial lawmaking of the European
Court of Human Rights and its particularities
If one compares the approach of the Supreme
Court in judicial lawmaking with the case-
law of the European Court of Human Rights,
which often relies on the lawmaking process,
one can point out that such lawmaking is
grounded on an expanded interpretation
of the European Convention on Human Rights
(hereinafter — the Convention). The peculiarity
of such interpretation, which usually moves
to judicial lawmaking, is that the European
Court has to go beyond the substantive
and legal essence of the Convention because
its rules are abstract, and therefore not
specific, as set out in a synthetical form. As
a result, the European Court of Human Rights
notes that its judgments are not judicial
precedents. At the same time, it concurrently
admits that its law-making is compulsory, as
neither the Convention nor its protocols are
of a clarification nature. Such an approach to
the statement of the Convention’s rules relies on
factual circumstances, as the European Court is
not bound by the national law of the European
Union. Consequently, when considering cases
of protection of individual rights, freedoms
and interests, the court should manage to
interpret the Convention extensively. It
acts so in the practical dimension because
the Convention does not consolidate a set
of concepts concerning, for example, housing
(case “Prokopovich v. Russia”, judgment as
of November 18, 2004) (European Court
of Human Rights, 2004), reasonable terms (case
“Zimmermann and Steiner v. Switzerland”,
judgment as of June 20, 1983) (European
Court of Human Rights, 1983), property (case
“Marx v. Belgium”, judgment as April 27, 1979)

(Fulei, 2008, p. 43). etc. Consequently, in order
to overcome legislative gaps, the European
Court, driven by the law-making process,
goes beyond the substantive and legal scope
of the conventional rules and thus directly
forms and enshrines the relevant concepts in
its judgments. Such decisions are recognized
both in continental law and common law
of Ukraine. For these reasons, the European
Court in its judgments gradually combines
both common and continental law generating
such a procedural synthesis in which, along
with the classics of continental law, European
case law is formed incl. its: a) lawmaking;
b) unification; c¢) recurrence; d) a single law
enforcement practice: e) a single growth area
of European law.

Thus, an obvious fact is that in considering
civil cases, each court in its procedural work
always somewhat deals with judicial lawmaking,
as social development constantly needs new
legal concepts, provisions, and therefore,
the advancement of science — the renewal
of judicial practice corresponds to the conditions
of social development in which they are formed.
The paradox of law is that law regulates social
relations, but it cannot anticipate them.

6. Judicial lawmaking and its limits

There is no doubt that the right to judicial
lawmaking is not a court’s permission for
infinity, illogicality, and unreasonableness.
Judicial lawmaking shall always have some
limits stipulated by particular conditions,
and it is conditions that create law-making
restrictions. Therefore, judicial lawmaking is
only practicable to:

a) legal relations that have already
accomplished their active function and passed
into the stage of disputed stagnation and thus,
have become the subject of litigation;

b) judicial lawmaking can take place only
within the procedural form of court hearings
and can never take place outside;

¢) judicial lawmaking may be carried out
only by a court which considers the case on
the merits on appeal or in cassation;

d) judicial lawmaking may not go beyond
those legal relations that are considered by
the court;

e) judicial lawmaking may not take place in
that part which contains legal rules governing
the disputed legal relations;

f) judicial lawmaking cannot occur towards
the matter in dispute, which is excluded from
civil circulation;

g) judicial lawmaking cannot occur in
the presence of legislative prohibitions.

7. Conclusions

The court, being an independent branch
of state power, is designed to resolve various
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legal disputes between individuals and legal
entities and the state, thus eliminating tension
in public relations.

Although the court does not create law,
it identifies some legislative gaps (cracks) or
outdated legislation while considering court
cases. Consequently, it is forced to respond to
such legislative challenges by creating new legal
formulas, concepts, or provisions, which on
the one hand, advance the law and on the other —
shape a single law enforcement practice. Thus,
judicial ~lawmaking encourages today’s
doctrinal research to act not from theory to

practice, but on the contrary — from practice
to the theory of study of particular provisions
or concepts. This trend is peculiar to Ukraine
and the European doctrine of the international
case-law of the European Court of Human
Rights.

At the same time, judicial lawmaking
is not a limitless concept. It takes place
whenever and where it is necessary to secure
the legislator against legislative complications
or inconsistencies. In this part, there is
a list of conditions specified in this work, which
objectively restrict judicial lawmaking.
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MMOHATTS CYZ0BOI IIPABOTBOPYOCTI TA i MEJK
Y IMBUIbHOMY CYIOYUHCTBI YKPATHU!

Anoraiis. Mema po6omu 110J1irac B 10CJIIKEHHI LyKe JUCKYCIIHOTO I MATOAOCIIKEHOTO MOHSAT-
TSI CYZIOBOI TIPABOTBOPUOCTI Ta ii MeX y IMBLIBHOMY TIpOIleCyaJbHOMY TIpaBi Ykpainu. He3saxkaioun Ha
Te, IO TOHATTS CYA0BOI TpaBoTBOpUOCTi B I{nBiTbHOMY mpoIlecyanbHOMY Kofekci YKpainu (y pefaxiiii
2017 p.) He Ma€e CBOro HOPMATUBHOTO 3aKPITIEHHST, IPOTE TiICTABU JIJIsI TAKUX TIPABOTBOPUUX JIill HA PiBHI
Besmkoi [Tanatun Bepxosroro Cymy Bce »k 3a3HaueHi. | Xoua 11i mizicTaBu MaioTh OTIOCEpeIKOBAHMIA 3MiCT
Ta CTOCYIOTBCS «BUKJIIOUHUX IPABOBUX TIPOOIEM», 1[0 JAKOTh MOKJIUBICTh 3a0€31EUNTH «PO3BUTOK [IPABA
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Ta GopMyBaHHSI €MHOI ITPABO3ACTOCOBHOI TPAKTHKU» (SIK 3a3Ha4eHO B 4. 5 cT. 403 [luBisbHOTO TpoItecy-
aJTbHOTO KOJIEKCY YKpaiH! ), TIPOTe caMe Taka OMOCEePeIKOBAHICTD BiIKPUBAE TILISIX /10 CYA0BOI TIPABOTBOP-
yocti. OKpecJieHui mi/Xil 10 Cy/10BOI MPaBOTBOPYOCTI JIEKUTh B OCHOBI CYJIOBUX NPEIIE/ICHTIB. 3 OTJISLY
Ha 3a3HAYeHi ITJICTaB1 MOKHA TOBOPUTH TIPO Te, 1110 B YKpPaiHi 3p06JIEHO TIEPIITHI KPOK 10 BIPOBAJIKEHHST
y TpaBOCy/S mpeteieHTHOTO TipaBa. ChOTO/HI 1€l KPOK Bifirpa€ MOTPiitHY poJib: a) CTPaxy€e 3aKOHO-
JIABI[S HA BUIIAJOK 3aKOHOABYMX [POraikH; 6) hOPMYE €/[1HY IPABO3aCTOCOBHY [IPAKTUKY; B) PO3BUBAE
mpaBo. TakuM YnHOM, YKpaiHa MOCTYTIOBO Bi/[XOUTH Bi/l PAfsTHCHKOTO HOPMATHBI3MY Ta MPUXOUTH JI0
MIPAKTUKH JKUBOTO MPABOCY/IAIS, KOJH MPABOBI TO3UIIii, TPABOBI aHAJIOTIi, CyZI0Ba MTPAaBOTBOPYiCTh MAIOTh
Micie 1 yac Ge3M0cepesHbOro Po3rJisiily KOHKPETHOI cy0Boi cripaBu. Came 3aBASKU 3MiHAM I1[bOTO
METOIOJIOTTYHOTO TAXOAY B YKpaiHi MOCTYIOBO BiflGYBAEThCS 30 IMKEHHST 3aralbHOTO W KOHTUHEHTAJb-
HOTO TIpaBa. Taka TeH/eHIlisl Ma€ Micile He Jmire B YKpaiHi, a #f B Ecronii, JlaTsii, JIutsi, Ipysii. Taxum
YUHOM, YK€ B CEPEIHbOCTPOKOBIN MEPCIIEKTUBI 3aKOHOABEIlb, 4 OTHKE, | HAYKOBA IOKTPUHA OYAyTh 3MY-
IIIeHi BU3HATH HASIBHICTh Y IPABOCY/Ili CYI0BOi TPABOTBOPYOCTI, IT[0 € OCHOBOIO CY/IOBUX TIPEIe/IEHTiB, SKi
HeoOXizHO Oy/ie BUBHABATH JIKEPEJIOM 1IPaBa, a BiITaK IUTAHHS CY0BOI IPAaBOTBOPYOCTI OTPUMAE HOBUIA
IMITyJIBC Y TTOIATIBIIOMY HayKOBOMY ZIOCJI/PKEHHI.

Memoou docaidxncenns. PoboTy BUKOHAHO HA MiICTaBi KOMILIEKCHOTO 3aCTOCYBAHHS 3arajbHOHA-
VKOBUX i CHeI[ialbHUX METO/IB /OCTI/KeHHS i mi3HaHH:. Tak, cucreMHo-GyHKIIOHAIBHUN METO] /1aB
TAJIbHOIO OCHOBOIO (hOPMYBAHHS MaiiGyTHHOTO MPEIEJEHTHOTO MIPABA B IIUBIIBHOMY CYIOUYHHCTBI YKpai-
HU. [cTOpruHMiT METOT 3aCTOCOBYBABC /J1s1 3'ICYyBAHHS THX iCTOPUYHIX YMOB, SIKi CTAJN MiICTABAMU JJIsT
BUHUKHCHHS il PO3BUTKY CYZIOBOi IPABOTBOPYOCTI Ta HA/laJIi BIUIMHYJIN HA (OPMYBAHHS EBHUX [PABO-
BUX Tpaautliil. /[ianekTHIHUI METO/T 1aB MOKJINBICTh PO3KPUTH €IHICTD i CyTIePEUIUBICTD TIpoliecy y cde-
Pi CyZI0BOI MPAaBOTBOPYOCTI, IO [IAJI0 3MOTY CKJIACTH I[JTICHY CHCTEMY YSIBJIEHB II[OJI0 3MiCTOBHO-TTPABOBO]

Pezyavmamu. Y po6oTi 10BeJIEHO, 110 CY/I0BA MIPABOTBOPUICTb SIK IIPOIECYATHbHO-IIPABOBA KATETOPist
€ HEBi/l'€MHOIO CKJIAJIOBOIO YACTHHOIO CY/IOBUX ITPEIe/IEHTIB, 3aCTOCYBAHHS SIKUX Y TUTAHHSX MO/I0JIAHHS
3aKOHO/IABYMX ITPOTAJINH € HA CbOTO/[HI HEBiZIBOPOTHUM NUTaHHSM. Lle 03HauaE, 1110 3aKOHO/IABE1lb TTOCTY-
TI0BO Bi/[XO/IUTD Bi/l OCTYJIATiB KOHTMHEHTAJILHOTO IIPaBa B IIUBIIBHOMY CYZI0YMHCTBI Ta CIIPSIMOBYE CBOI
HorJisiiu (2 OTKe, i porecyaibHe 3aKOHOJIABCTBO) Y HATIPSIMi 3aTaJIbHOTO TIPABA.

Bucnoexu. Cy, sik camocTiiiHa rijika iep:KaBHoi BJIa/Iu, OKJIMKAHUN YPETYJIbOBYBATH PiZHOCIIPSIMO-
BaHi IPaBOBI CIIOPHU MiK (Di3MUHIMHK Ta IOPUANYHIME 0COOAMM, & TAKOJK MiK HUMH I epKaBoio. Y Takuii
croci6 BiH ycyBae HalpyTy B CyCHIbHUX BigHOCKHaX. He3paxkaioun Ha Te, 110 Cy/I He TBOPUTb TIPaBo, Mijl
Yac PO3IJISIAY CYAOBUX CIIPAB BiH BUSIBJISIE Ti UM iHIII 3aKOHOABYI IporajuHu (uiignHu) abo 3acrapije
3aKOHO/IABCTBO, & TOMY BUMYIIEHHI 10JIaTH TaKi 3aKOHOJIaBYl HETapas3iii 3a PaXyHOK CTBOPEHHS HOBUX
TPaBOBHX (HOPMYJI, TIOHATD YK TOJMOKEHb, IKi, 3 OJTHOTO OOKY, PO3BUBAIOTH TIPABO, a 3 iHIIOTO — (hOPMYIOTH
€/IUHY ITPAaBO3aCTOCOBHY TPAKTUKY. TaKUM UMHOM, Cy/10Ba ITPABOTBOPYICTb CIIOHYKAE /10 3/I1{ICHEHHS ChO-
TOHIIIHIX TOKTPUHAIBHUX HOCIKEHb THX UM 1HIIMX TOJI0KeHb ab0 TIOHATh Y HAMPsAMI He Bij Teopii 10
TIPAKTHKH, a HABIIAKY — BiJl TPAKTUKN 10 Teopii. L TenpeHItis xapaktepHa He Jntie 711 YKpainu, a if 71
€BPOIEHCHKOI JOKTPUHY Y cepi MiXKHAPOHOI CYZI0BOI IPAKTHKKM €BPOIENCHKOTO CY/y 3 IIPaB JIOIMHN.
BojiHouac cyzoBa IpaBOTBOPYICTD He € Oe3MEKHUM MOHSITTSIM. BOHO Mae MicIie Jiuiie TaM i Tofi, KoJm
BUHMKA€ HEOOXIiZHICTh CTPaXyBaHHS 3aKOHOJAABI Bijl 3aKOHOJIABYMX YCKJIAJHEHb YU HEY3TOIKEHOCTI.
[lozo0 1BOro € IiIuMil mepesiik yMOB, 3a3HAYEHUX Y [PeACTaBIIeHiil po6oTi, Ki 06'€KTUBHO 0OMEKYIOTH
CY/IOBY ITPAaBOTBOPYiCTb.

KiouoBi cioBa: cyzioBa IIpaBOTBOPYICTb, MEKi CYZI0BOI MPABOTBOPYOCTI, 3aKOHO/IABYI MTPOTATUHA
(miyumnm).
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