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INVALID TRANSACTIONS
IN PRIVATE LAW DOCTRINE

Abstract. Purpose. This article studies legal features of invalid transactions in private law doctrine.
The author explores different approaches to determining the place of invalid transactions in the system
of legal facts. Particular attention is paid to the separation of invalid transactions from torts, as well
as the study of the relations between transactions and invalid transactions. The works of the founders
of the doctrine of pandects are highlighted. The genesis of the doctrines of invalid transactions and their
place in the doctrine of private law of Ukraine is discussed.

Research methods. Scientific investigations have focused broadly on the analysis of the relevant
literature. The author has used a number of general and special methods of scientific cognition. Thus,
logical, quantitative, comparative, historical and sociological methods have been used.

Results. The article analyses the invalidity of transactions in the context of the doctrine of private
law. The author compares invalid transactions with other legal categories: transactions, torts, and legal
facts. The author draws conclusions about the place of invalid transactions in the system of legal facts
and determines their legal nature.

Conclusions. Based on the study, the author establishes the legal nature of invalid transactions.
In particular, the paper concludes about the inadmissibility of identifying invalid transactions and torts.
A distinction should also be made between invalid transactions as a category contrary to the provisions
of private law and other legal facts that do not meet the requirements of public law. At the same time,
there is no reason to talk about any special nature of invalid transactions. The application of the notion
of invalidity to a certain legal category does not change the legal nature of a legal fact but means that
the rule of law does not recognize the ability to create legal consequences that are typical of “normal” legal
facts. Invalid transactions cannot create their own, specific legal consequences, because trust under such
a transaction takes place within the framework of the construction of restitution.

Key words: invalid transactions, private law doctrine, distinguishing between transactions and torts,
void and voidable transactions.

1. Introduction

In the doctrine of private law, an important
place is occupied by the study of the legal
nature of legal facts, especially those that are
components of private law tools for regulating
public relations (Tatsiy et al., 2017). This
thesis is especially relevant to invalid
transactions, because their place in the system
of legal facts was the subject of numerous
scientific ~ discussions. In  this regard,
V. Tarkhov noted that the concept of invalid
transactions is contradictory in terms of logic,
and transactions are always a legal action
and therefore, transactions cannot be invalid
(Tarhov, 1997).

This issue has been the subject of many
scientific contributions: D. Genkin, Yu. Gam-
barov, H. Dernburg, V. Isakov, A. Kosruba,
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0O.Kot, I. Novitskiy, I. Peretersky, N. Rabinovich,
V. Ryasentsev, I. Spasybo-Fatieieva, F. Heifetz,
V. Shakhmatov, S. Ernst, S. Raschke, S. Medina,
B. Windscheid, and others.

The analysis of scientific researches allows
highlighting some points of view concerning
the legal nature of invalid transactions.

2. Invalid transactions as civil offenses

Lawyers use different terms — “offenses”,
“wrongful acts”, “illegal acts”, “torts”, but they
are united by the emphasis on such a feature
of an invalid transaction as non-compliance
with legal requirements.

One of the founders of this concept was
I. Peretersky, who pointed out that an action is
not a transaction if it creates legal consequences,
but not those that the participants had in mind
(Goykhbarg, Pereterskiy,1929).
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F. Kheifets stated in this regard that
an invalid transaction should be classified as
a civil offense (Kheifets, 2007). V. Shakhmatov
singled out the category of “unprohibited
actions” as intermediate between legality
and illegality that reflects the non-compliance
of the subject’s behaviour with statutory
requirements, which the state both does
not approve and does not consider illegal.
Such actions create socially undesirable
consequences. At the same time, the researcher
singled out the composition of the illegal
transaction as part of the offense. V. Shakhmatov
actually equated illegal transactions and torts,
which led to the application of provisions on
torts — composition, aggravating features,
etc. In conclusion, the researcher pointed
out the requirement for the subjects of illegal
transactions guilt in the form of direct intent or
negligence (Shakhmatov, 1967).

I. Matveyev marked that the court’s
decision which declares the transaction invalid,
and the application of the consequences
of its invalidity according to their guilty
counterparties imposes the civil liability on
them (Matveyev, 2002).

I. Spasybo-Fatieieva notes that entering
into transactions which have some defects
is an abnormal legal phenomenon to which
the law should respond in some way. The
scientist believes that the concept of invalid
transactions was introduced for the above
purpose and deals with transactions with some
defects of will, subject composition, form,
content, which does not meet the requirements
specified in Art. 203 of the Civil Code of Ukraine
(Spasybo-Fatieieva, 2007).

Similar vision has O. Kot. The scientist
substantiates his own point of view by the fact
that the norms of law in all cases directly indicate
theillegality of invalid transactions. At the same
time, O. Kot says that illegality does not always
mean an offense: the issue of causing harm by
making an invalid transaction and the option
of compensating it by applying the consequences
of the invalidity of the transaction is the Achilles
tendon of the concept, which interprets
an invalid transaction as a civil offense.
However, such cases, according to the author,
are rather exceptions (Kot, 2009).

It seems that this latter is a weak point
of such avision. In fact, it is extremely difficult to
“fit” all invalid transactions in the Procrustean
bed of torts. Even transactions violating public
order are controversial. Thus, is it possible at all,
for example, to say that a transaction concluded
with the violation of the requirements for
its notarization is an offense? It is hardly
appropriate even to propose such a question
(Hameau et al., 2016).

The recognition of invalid transactions
as offenses in the context of the doctrine
of private law has serious effects: in deciding on
the invalidity of a particular transaction, one
should establish the composition of the civil
offense. In this regard, O. Kot rightly notes
that the court, considering the dispute over
the claim for invalidation, does not investigate
(and should not investigate!) the issue
of the subjective attitude of the parties to their
actions, which are qualified by the court as
invalid transaction (Kot, 2009).

There is no doubt that it is necessary to
distinguish between obvious torts, which
only outwardly resemble transactions (for
example, an agreement on tax evasion, fees
(mandatory payments) within the meaning
of Art. 212 of the Criminal Code of Ukraine)
and on the other hand, transactions that are
invalid, but which are clearly not torts. Minor’s
transactions are also difficult to recognize as
offenses, because they do not have the fault
of at least one party.

It draws attention that part 2 of Art. 216
of the Civil Code provides for the possibility
of compensation for property and moral damage,
which, at first glance, indicates the illegal
nature of the invalid transaction. However,
at the same time, the legislator does not mention
compensation for damage caused by an invalid
transaction, but compensation for damage “in
connection with the commission of an invalid
transaction”, which is fundamentally different.
It should be noted that the Civil Code
of Ukraine uses different terms in this regard.

Thus, the Civil Code of Ukraine further
marks compensation of the losses caused by
the entering into invalid transaction (part 4
of item 221 of the Civil Code) that is already
obviously closer to the losses caused by
the transaction. Part 4 of Art. 226 of the Civil
Codedealswith compensation fornon-pecuniary
damage, but it does not specify what exactly it is
caused (apparently, by concluding a transaction
with an incapable person). Finally, Part 2
of Art. 227 of the Civil Code directly speaks
of causing moral damage by the transaction.
Part 2 of Art. 229 of the Civil Code provides
for compensation for damages caused by error
of the person in the transaction, part 2 of Art. 230
of the Civil Code, part 2 of Art. 231 of the Civil
Code, part 2 of Art. 232 of the Civil Code,
part 2 of Art. 233 of the Civil Code — damages
and non-pecuniary damage caused entering
into the transaction. Accordingly, it is difficult
to follow a single approach. Undoubtedly,
damage may be caused during the conclusion
and execution of the transaction, but it
is challenging to determine from the text
of the Civil Code whether it is caused directly
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by the transaction (action) or other acts
of conduct (influence on the expression of will,
malicious agreement). Two things can be said for
sure. First, the legislator assumes the possibility
of causing harm directly by the transaction,
but this is not noticed as a rule. Secondly,
one can conclude that an invalid transaction
creates legal consequences, which allows us
to unambiguously attribute it to the system
of legal facts.

It is important to keep in mind the
cases when an invalid transaction violates
the requirements of public law. For example,
the parties entered into an agreement to
evade taxes, fees (mandatory payments), as
provided for in Art. 212 of the Criminal Code
of Ukraine. In this case, such an agreement will
really no longer be a transaction, but a criminal
act. However, its legal nature is due not to
the prescriptions of civil but criminal law.

3. Invalid transactions are transactions

One of the founders of this approach is
considered to be Yu. Gambarov, who attributed
invalid transactions to transactions because
they cause liability for damages and therefore,
“cannot be attributed to facts that have no legal
existence” (Gambarov, 1911). V. Shakhmatov,
who once noted that not only valid transactions
are aimed at establishing, changing or
terminating civil rights and obligations -
every action that has such a direction, the law
recognizes as the transaction (Shakhmatov,
1966). Accordingly, the emphasis is on the focus
on achieving legal consequences, rather than on
the real, actual achievement.

D. Genkin also considered invalid
transactions to be transactions. According
to the researcher, the transaction as a legal
fact, in contrast to the tort, is characterized
by the presence of an action (will) aimed
at establishing, changing or terminating
civil relations, while in a tort the person who
committed it does not want the occurrence
of certain legal consequences. The fact
of concluding a transaction does not turn
it into a tort if there is no result in the legal
consequences to which the parties sought to
achieve. Legality or illegality is not a necessary
element of the transaction as a legal fact,
but determines only certain consequences
of the transaction (Genkin, 1947).

I. Samoshchenko noted that an offense
differs from an invalid transaction, in particular,
in the fact that the offense is always a guilty
act, while the invalidity of transactions is often
established by relying on one objective basis —
non-compliance with the law (Samoshchenko,
1963). 1. Novitskiy had similar views using
the term “illegal transaction”, noting that
it has some legal consequences, but these
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consequences are different from those desired
by the parties (Novitskiy, 1954). V. Ryasentsev
had the same opinion, pointing out that it is
impossible to identify the actual composition
of the transaction with its consequences
and such proposals are not justified by factual
considerations (Ryasentsev, 1974).

This point of view is still actively supported
today. Thus, among modern researchers, such
views are held by A. Kostruba, who notes that
an invalid transaction is an action that is not
similar to the model defined by law. However,
since the Civil Code is guided by the general
permissive principle, i. e. everything is allowed that
is not expressly prohibited by law, it turns out that
in the absence of a real and directly established
prohibition not to perform certain actions (for
example, not to comply with the transaction form),
the latter are legitimate or at least those that are
not clearly regulated by law.

In understanding of the invalidity
of the transaction A. Kostruba proposes to
focus in the direction of the will, because
by concluding a transaction the legislator
understands the expression of the subject
of civil turnover of his will, i. e. the expression
of will. If the expression of will is aimed
at establishing, changing or terminating civil
rights and obligations, then such expression
is necessarily recognized as a transaction
(Kostruba, 2012).

V. Kucher holds a close position pointing
out that civil offenses should include only
those insignificant transactions that contain
all the elements of a civil offense, as well as
objectively illegal insignificant transactions
(Kucher, 2004). Obviously, all other invalid
transactions  should be recognized as
transactions.

In our opinion, one should agree with
such vision. Indeed, it can be considered
that the conclusion of a contract in violation
of the law on notarization in itself causes
something negative to its participants?
Of course, we can talk about the violation
of the relevant provisions of the law, but
the very fact of such a conclusion does not mean
the existence of specific damage.

In this context, it is worth referring to
theexperienceofclassical Germanjurisprudence.
Thus, Bernhard Windscheid (this eminent
jurist is the author of several fundamental
works, among which are “The Doctrine
of the Invalidity of Deeds in the Napoleonic
Code” of 1847, and “Will and Expression of Will”
of 1878) equated the invalidity of the deed to
his non-existence (non-existence). In his apt
words, an invalid transaction is “a body without
a soul, but nevertheless a body” (Medina, 2015;
Scalise, 2019).
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Among modern researchers, the author
cites the opinion of Professor Martiny Stefanie
Raschke, who notes that insignificant
transactions exist as acts, but do not lead to
the desired legal consequences. However, they
can lead to other consequences, such as paying
a damage (Raschke, 2008).

4. Invalid transactions as some special
legal acts

In the literature, one can identify another
point of view on the nature of invalid
transactions, the proponents of which insist
on their specific legal nature, a special place
in the system of legal facts. This also includes
attempts to find in invalid transactions both
features of both transactions and illegal actions.

Thus, V. Isakov attributed invalid
transactions to special “defective” legal facts
(Isakov, 1984). N. Rabinovich believed that
an invalid transaction is a transaction in its
content, form, direction, but at the same time is
an offense, but an offense of a special order, in
a broad sense (Rabinovich, 1960).

Quite  conditionally,  this  includes
the position of M. Agarkov, who noted
that the expression of will of an incapable
citizen, or one who did not realize the nature
of their actions, as well as the expression of will
of the parties without the intention to generate
legal consequences are legally indifferent
actions. Accordingly, they are not illegal
because they do not violate the law. However,
they cannot be considered legitimate, as they do
not create legal consequences (Agarkov, 1946).

In this context, the following should be
stated. The concept of invalidity is used not only
in relation to the transaction. Only the Civil
Code uses “invalidity” in relation to more
than ten categories — rights, certificates, acts,
marriage, adoption, decisions of legal entities.
And if one raises the issue that an invalid
transaction has a fundamentally different legal
nature than a valid one, and thus, one should
talk about a different nature of all other invalid
rights, acts, decisions, and so on. However,
according to the author, an invalid right
remains a right, an invalid decision — a decision.
The issue is different — the current system
of law deprives these phenomena of legal force,
does not recognize them as legally significant
and does not establish their protection. In
addition, the recognition of the role of any
special legal significance in invalid transactions
will lead to the dispersion of the system of legal
facts and is unlikely to have any scientific
and practical value.

It is also worth mentioning the view that
invalid transactions are not legal facts at all.
Today, this view is not common in the literature,

the main argument of its supporters is that
the legislator “deprives” invalid transactions
of the option to create legal consequences.
The founder is D. Meyer, who believed that
illegal transactions are not recognized as valid,
and therefore, they are not existing (Meyer,
2000).

Heinrich Dernburg had a similar vision.
In his in work “Pandects” as of 1884, he
distinguished between the non-existence
and invalidity of the transaction. The deed
exists only when all its essential elements are
observed. If one of the required elements is
missing, it is only the visibility of the transaction.
Since “being” and “non-being” are mutually
exclusive concepts, invalidity leads to non-
existence. Accordingly, absolutely invalid
(insignificant) transactions are completely
absent, non-existent (Medina, 2015).

Among modern researchers, Professor
Stefan Ernst (Germany) points out that the void
transactions are invalid from the beginning; this
means that they do not exist (Ernst, 2013).

This concept is opposed, first of all, by
the fact that, although invalid transactions
do not create the legal consequences to which
they are intended, this does not preclude
the possibility of other consequences, first of all,
the obligation to compensate the damage.

5. Conclusions

The invalidity of the transaction does not
mean a fundamental change in the legal nature
of this legal fact. It is the issue of deprivation
of this act of legal force and option of judicial
protection of the relevant rights. However,
invalid transactions are transactions. In
addition, this conclusion can be extended
to other legal facts to which the category
of invalidity applies.

Based on the study, the author established
the legal nature of invalid transactions.
In particular, the author concluded about
the inadmissibility of identifying invalid
transactions and torts. A distinction should
also be made between invalid transactions as
a category contrary to the provisions of private
law and other legal facts that do not meet
the requirements of public law. At the same
time, there is no reason to talk about any special
nature of invalid transactions. The application
of the notion of invalidity to a particular legal
category does not change the legal nature
of a legal fact, but means that the rule of law
does not recognize the option to create legal
consequences that are typical of “normal” legal
facts. Invalid transactions cannot create their
own, specific legal consequences, because trust
under such a transaction takes place within
the framework of the construction of restitution.
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HEJIIICHI IIPABOYHHU B IOKTPUHI IPUBATHOTO ITPABA

Awuorauisi. Mema. Y ctarTi T0CITi/IKYIOTBCS 0COOTHBOCTI HEHCHUX PABOYMHIB Y IOKTPUHI IPHUBAT-
HOTO TIpaBa. ABTOP PO3IVISIAE Pi3Hi MiJIXO/IH 10 BUSHAYCHHS MiCIlsl HeIIHCHUX ITPABOYKHIB Y CUCTEM] 0PH-
nuaHuX GakTis. OcobaMBY yBary MPUALIEHO BiIMEKYBaHHIO HeIHCHUX IIPABOYMHIB Bi/l AEMKTIB, a TAKOK
JIOCJTi/IKEHHIO CITiBBiIHOIIEHHST TPABOYNHIB i HeI{ICHUX MTPaBOYNHIB. ABTOD MPOBIB aHAJi3 PAI(h OCHO-
BOIIOJIOXKHUKIB YUeHHS TIPo NaHAeKTH. [loc/IikeHo reHe3nc JOKTPHH IIPO He/[iHCHI IIpaBOuNHM Ta iX Mic-
1€ B JIOKTPHHI TIPUBATHOTO MTPaBa YKPaiHI.

Memoou docnidncennsn. Haykose pociimkerts cpoKycoBaHe Ha eMIIPUYHOMY aHaIi31 HAyKOBHX
poGIT y wiit cepi. ABTOP BUKOPHUCTAB HU3KY 3araJbHKX i CHEIialbHUX METOAIB HAYKOBOTO AOCTIIKEH-
Hs1. /17151 11bOTO BUKOPHUCTOBYBAINCS JIOTIYHUM, KiTbKiCHU, TOPiBHSIBHU, iCTOPUYHIIA T COIIOIOTIUHITI
METO/IN.

Pezynvmamu. Y crarTi aHaJIi3y€eTbhesl HEAINCHICTD TIPABOYMHIB Y KOHTEKCT] ZOKTPUHU IIPUBATHOTO
npaBa. HepxilicHi mpaBouynHy aBTOp MOPIBHIOBAB 3 iHIMUMU IOPUINYHUMU KATETOPisIMU: MTPABOYMHAMU,
JeIKTaMU Ta IHIUME opugrndHnMu (paktamu. 3po6ieHO BUCHOBKY [P0 Miclie HeAifiCHUX MPaBOYMHIB
y cucTeMi IopuinyHuX (hakTiB Ta BUSHAYCHO IXHIO IOPUIMYHY TIPUPO/LY.

Bucnosxu. Ha ocHOBi IpOBe/IeHOTO IOCJTi[ZKEHHS aBTOPOM BCTAHOBJIEHO ITPABOBY ITPUPO/LY HEAIHCHUX
[paBOYNHIB. 30KpeMa, 3p06IEHO BUCHOBKH IIPO HEIPUIIYCTUMICTh OTOTOKHEHHS HeIHCHUX TIPaBOYMHIB
Ta JeJiKTiB. BapTo TakoX po3pisHATU HeMiliCHI TPAaBOUYMHU SIK KaTEeropiio, M0 CyHepeduTh I0J0KEeHHIM
MPUBATHOTO TIPaBa, Ta iHNT IOPUANYHI (HaKTH, sIKi He BiANOBIZAOTh BUMOraM mybsiiuroro npasa. BomaHo-
Yac HeMa€ Mi/ICTaB TOBOPUTHU TIPO SKHUICh 0COOJNMBHUIT XapaKkTep HE[IHCHUX MPABOYMHIB. 3aCTOCYBAHHSI
HOHATTS HEAIHCHOCTI 10 TIEBHOI I0PUINYHOI KaTeropii He 3MiHIOE IOPUANYHY HPUPOLY IOPUIMYHOTO (hak-
TY, @ 03HAYAE, 1110 IIPABONOPSAIOK He BU3HAE 3[IaTHICTh CTBOPIOBATH IOPUANYHI HACHI/IKU, XapaKTepHi 1S
«3BUYAHIX> TopUANIHNX (akTiB. HesmiticHi mpaBoynHu He 3/1aTHI CTBOPUTH BJIACHI, KOHKPETHI MPaBOBI
HACJII/IKH, OCKLIbKY TIOBEPHEHHS] OTPUMAHOTO 32 TAKMM TIPABOYMHOM BiIGYBAETHCS B MEKAX KOHCTPYKILii
PeCTUTYIIii.

KiouoBi cioBa: HesiiicHi IpaBOYMHY, JOKTPUHA TPUBATHOTO TIPaBa, PO3MEKYBAHHS MTPABOYMHIB i
JIeJIIKTIB, HIKYEMHi Ta OCIIOPIOBAHI PABOYUHU.
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