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FEATURES OF PUBLIC LEGAL RELATIONS
REGARDING THE PROTECTION OF RIGHTS
OF BUSINESS ENTITIES IN UKRAINE

Abstract. Purpose. The aim of the article is to distinguish features of public legal relations regarding
the protection of the rights of business entities in Ukraine.

Results. The article determines that in case of violation of the rights of business entities by private
persons (for example, other business entities), this dispute is subject to private law, that is, regulated
by the relevant legislation and provides for a wide range of forms of its realization. At the same time, if
the business entity activates its subjective right to appeal to the court, the administrative body or the very
competent body on human rights, the relations between the business entity and the authority are subject
to public law and are the basis of the legal category "administrative and legal protection”.

Conclusions. It is formulated that the features that are inherent in these public legal relations are:
a) general one — interrelation between actors of a large variety of constitutional roles, where one of the actors
necessarily is the authority, effects thereof is due to the use of administrative instruments; the behaviour
of the participants of interrelation normalised by legal regulations, to a greater extent provisions
of administrative legislation; dynamism, capability to develop and be terminated; the presence of privileged
position of one of the participants of interrelation, in particular the person over the authority, which is
manifested in the right to act or omit the realization of the functions of the State, or the authority over
the person in case of recognition as an objective regulatory component of such person's behaviour; they are
caused by the realization of public interest; b) special ones — a special objective elements of legal relations,
that is, the need to organize protection, its realization by means prescribed by the provisions of administrative
legislation or the fact of violation of the rights of a business entity in Ukraine by the authority; unification
within the mechanism for the protection of the rights of business entities in Ukraine of public legal relations
regarding the organization of proper protection of the rights of entrepreneurs and the procedure for its
realization in case of initiation of administrative and legal protection of the rights of business entities in
Ukraine or the fact of violation of the rights of business entities by the authority; parallel existence of public
and private legal relations regarding protection of rights of business entities in Ukraine.

Key words: protection, features, rights of business entities, private legal relations, public legal
relations.

1. Introduction

Any legal relations are a form of implement-
ing social relations. They always develop, as
they arise on the basis of relevant legal provi-
sions. Such provisions are established and pro-
vided by the State and are in constant dynam-
ics (Danylenko, 2021, p. 12). All business legal
relations, in particular those regarding the pro-
tection of the rights of business entities, are com-
prehensive and include both public-legal and pri-
vate legal elements (Biriukov, 2013, p. 56). The
main question is what ratio between them.

Peculiarities of entrepreneurial activity
and the essence of public legal relations are
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sufficiently studied in scientific research. In
particular, significant scientific developments
have been made by such scientists as: O. Ban-
chuk, V. Bevzenko, I. Berestova, V. Biriukov,
A. Danylenko, O. Krupchan, O. Kharytonova,
N. Khliborob, Yu. Tsvirkun, and others. How-
ever, the proposed consideration of this issue
has not been under focus of their scientific stud-
ies, that is, they are still not regulated and some
of its provisions need further research.

The aim of the article is to distinguish
features of public legal relations concerning
the protection of the rights of business entities
in Ukraine.
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2. Specificities of public and private rela-
tions

According to L. Berestova (Berestova, 2019),
it is the person, his/her life and health, honour
and dignity, immunity and safety as the highest
social value of the state is the sole purpose of law.
At the same time, public and private law is not
a purpose, but is a different means of achieving
it. The main task of private law and public law
is an enabling environment for the most com-
plete self-realization of the interests of society,
individuals and their satisfaction by the State.
Additional goals are formed and implemented in
practice by functions that are necessary homoge-
neous, expedient areas of private and public law,
caused by the necessity to satisfy objective needs
of society, separate interests of the State. Public
law should ensure full realization of private law
without distorting it. However, without public
law, private law is insufficiently effective or even
ineffective (Bakaeva, 2010, pp. 20-21).

The consideration of the issue on the nature
of public and private law has led to the forma-
tion of two areas in legal science: one of them
is based on the well-known Ulpian's sentence
(Publicum jus est, quod ad statum rei romanae
spectat, privatum quod ad sintgulorum utili-
tatem pertinet) and derives from the difference
in goals and interests subject to legal protec-
tion, while the second is based on the principle
of inadmissibility of changing public legal pro-
visions by private agreements, also presented
by Roman lawyers (Publicum jus pactis pri-
vatorum mutari non potest) and derives from
the difference in the nature of provisions or
in the subject of will affected by the violation
of private and public rights (Ioffe, 1949; Khary-
tonova, 2002, p. 36).

The scientist O. Banchuk argues that during
the delimitation of public and private relations
it is necessary to take into account a number
of features. Among these criteria, the scientist
identifies the following: 1) difference between
the parties to relations — public relationship
requires that a participant must be a person
involved in them for the purpose of exercising
public authorities granted to him/her. However,
itisimportant that the public authority exercises
its powers in these relations; 2) the difference in
the legal status of the participants of the rela-
tions — in public legal relations a certain party
(private persons or lower public authorities) is
subordinate to another authority. Subordina-
tion is manifested in the ability of the authority
in the course of exercising its powers to solve
the question of the rights and duties of the per-
son who participates in legal relations; 3) differ-
ence in the content of legal relations — in public
relations their participants may commit such
actions and fulfil their duties only in the manner
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expressly provided for in law; 4) the difference
in the forms of protection of rights — public legal
relations (criminal and administrative), due to
subordination of private persons to the will
of the authorities, realized in public authori-
ties, should be considered by the court in view
of the comprehensive protection of the rights
of the actually weaker party in relations (private
person); the nature of dominant interest in rela-
tions — in public and legal relations the interests
of the State, the people, the national minority,
the territorial community, individual persons
may be expressed (Banchuk, 2011, pp. 145-148).

Accordingly, public law regulates relations
through imperative orders, which cannot be
changed by any individual's private will. The
imperative method determines the nature
of the relationship, one of the parties thereof is
the public authority. In public-legal relations, all
is subordinated to the will of State power. And
the ability of the State body to exercise powers
is an important feature of the latter. However,
this ability is practical, provided it becomes
an exercise of these powers to fulfil the duties
of the authority (Tsvirkun, 2013, p. 25).

It should also be taken into account
that these relations may arise both between
the authority, on the one hand, and legal, phys-
ical persons, on the other, and between two
authorities (Khliborob, 2010). In particular,
according to O. Kharytonova, two main types
of public legal relations can be identified:
those that directly express the basic formula
of the managerial influence of the “actor —
object”, in which the power of administration
is manifested, are relations of authority-subor-
dination; and those which are outside the direct
imperious influence of the actor on the object,
but are organically related to its implementa-
tion. They are an organizational prerequisite
for the emergence of power relations. Some-
times these legal relations are called subordi-
nation and coordination, while the latter reject
the existence of authoritarianism inherent in
public law. Nevertheless, this is not quite true,
because coordination is a part of the legal power
manifestations of public authority. In addition,
a large number of public legal relations arise
between the parties not directly subordinated.
But in these cases, one of the parties, due to
its competence, is entitled to issue legal regu-
lations, binding for the party, organizationally
not subject to the authority. For example, this
is typical for inter-branch management rela-
tions. In addition, public authorities may issue
binding regulations addressed to citizens, public
organizations, etc., not directly subordinated to
them. Regardless of the nature of the subordi-
nation, the main feature of public legal relations
remains — the legal inequality of the parties,
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the legal dependence of one party on another,
which is conditioned by the legal powers nec-
essary to resolve one or the other issue of one
party — the public authority (Kharytonova,
2002, pp. 42-43).

Therefore, public legal relations are gov-
erned by legal regulations, to a greater extent
by the provisions of administrative legislation,
interrelation between parties of different con-
stitutional roles, where one of the parties nec-
essarily has powers that represent the exercise
of functions of the state for the provision, reali-
zation, protection of public interest.

3. The essence of public relations to pro-
tect the rights of business entities

With regard to the essence of public legal
relations of protection of rights of business enti-
ties, it should be noted that, in our opinion, it is
their dualistic nature, where, on the one hand, its
content is determined by the necessity of protec-
tion of rights of entrepreneurs, and on the other,
by the procedure for its realization in case of:
a) initiation of administrative and legal protec-
tion of the rights of business entities in Ukraine;
b) the existence of a violation of the rights
of a business entity by the authority.

In order to justify the above, it is nec-
essary to focus on the formulation of Art. 20
of the Economic Code of Ukraine, namely:
"The State provides protection of rights
and legitimate interests of business enti-
ties. Considering that the provisions of civil
and economic law regulate exclusively private
legal relations, it can be stated that the protec-
tion of the rights of the entities under study
is a public sector. In this case, unequivocally
public legal relations should be considered,
and more precisely their first type — public
legal relations concerning the organization
of proper protection of the rights of entrepre-
neurs in Ukraine. That is, the administrative
activity of the public authorities related to
proper protection of the rights of entrepre-
neurs in Ukraine is the basis for its practical
realization in the appropriate manner.

It should be considered that in case of viola-
tion of the rights of business entities by private
persons (for example, other business entities),
this dispute is subject to private law, that is,
regulated by the relevant legislation and pro-
vides for a wide range of forms of its realization.
At the same time, if the business entity acti-
vates its subjective right to appeal to the court,
the administrative body or the very competent
body on human rights, the relationship between
the business entity and the authority is subject
to public law and is the basis of the legal cate-
gory "administrative and legal protection.”

In addition, the relations where both the dis-
pute over the law and the procedure of its reso-

lution are public should be considered. This is
particularly true if the public authorities violate
the rights of entrepreneurs (regulatory, supervi-
sory or by other actions), while other authori-
ties directly protect them.

4. Conclusions

The analysis conducted makes it possible
to state that public legal relations regarding
the protection of the rights of business entities
in Ukraine have features that are inherent in all
public legal relations: the presence of privileged
position of one of the participants of interrela-
tion, in particular the person over the authority,
which is manifested in the right to act or omit
the realization of the functions of the State, or
the authority over the person in case of recog-
nition as an objective regulatory component
of such person's behaviour; they are caused by
the realization of public interest;

- interrelation between actors
of a large variety of constitutional roles, where
one of the actors necessarily is the authority,
effects thereof is due to the use of administra-
tive instruments;

— the behaviour of the participants of inter-
relation normalised by legal regulations, to
greater extent provisions of administrative leg-
islation;

— dynamism, capability to develop and be
terminated;

— the presence of privileged position of one
of the participants of interrelation, in particular
the person over the authority, which is mani-
fested in the right to act or omit the realization
of the functions of the State, or the author-
ity over the person in case of recognition as
an objective regulatory component of such per-
son's behaviour;

— they are caused by the realization of pub-
lic interest.

Specificity of legal relations under analysis
is determined by special features, such as:

— special objective elements of legal rela-
tions, that is, the need to organize protection,
its realization by means prescribed by the pro-
visions of administrative legislation or the fact
of violation of the rights of a business entity in
Ukraine by the authority;

— unification within the mechanism for
the protection of the rights of business enti-
ties in Ukraine of public legal relations regard-
ing the organization of proper protection
of the rights of entrepreneurs and the procedure
for its realization in case of initiation of adminis-
trative and legal protection of the rights of busi-
ness entities in Ukraine or the fact of violation
of the rights of business entities by the authority;

— parallel existence of public and private
legal relations regarding protection of rights
of business entities in Ukraine.
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O3HAKU ITYBJTYHUX ITPABOBITHOCHUH IITOJ0 3AXUCTY ITPAB
CYB’ERTIB IIAITPUEMHUIIBKOI AIAJIbHOCTI B YKPAIHI

Awuorauisi. Memoro cmammi € BUOKPeMJIEHHS 03HAK 11yGJIIUHIX TIPABOBIHOCKHH 100 3aXUCTY TIPaB
cy6’€KTiB I ANPUEMHUIIBKOT AiSLIBHOCTI B YKpaiHi.

Pesynvmamu. Y crarti BU3HaY€HO, 1110 B Pasi MOPYIIEHHS TpaB Cy6'€KTiB MiAMPUEMHHUIIBKOI JisTb-
HOCTI pUBaTHUMU 0coOaMK (HANIPUKJIA, IHIIMMU Cy0'€KTaMy TOCIOfapioBaHHs1) 1ie CIIip € MpUBaTHO-
[PABOBUM, PETYJIOETHCS BIIIOBIIHUM 3aKOHOJABCTBOM Ta HePeAdayae MOCUTh IUPOKe KOJIO (hopM Horo
peauizarii. Bogmouac sxiio cy6’eKT miANPUEMHUIIBKOI AiSTBHOCTI aKTUBI3Y€E CBOE CYH’EKTHBHE MPaBO Ha
3BEPHEHHSI 0 CY/Y, AAMIHICTPATHBHOTO OPTAHy ui GE3MOCePeNHbO OPraHy MPAaBO3aXMUCHOI KOMITETEHTT,
BiIHOCHHY MiK Cy('€KTOM IMIAMPUEMHUI[BKOI [iSIBHOCTI Ta Cy0’'€KTOM BJIaJIHUX OBHOBAKEHbD € I1y0Jiiu-
HO-ITPABOBHMMH, & TAKOK OCHOBOIO IIPABOBOI KaTeropii «aJIMiHiCTPaTHBHO-TIPABOBUI 3aXHCT».

Bucnosxu. O6rpyHTOBaHO, 110 MM 11yOJIIUHIM IPABOBIAHOCHHAM IIPUTAMAHHI 3arajibHi Ta CIieliajib-
Hi O3HAKU. 3araJbHUMK O3HAKAMU €: a) HAsBHICTb 3B’13KYy MK cy0'eKramu 3/1€01/1b1I0ro PisHOI KOHCTHU-
TYIiiTHOT pouti, Ie ouH i3 cy6'eXTiB 060B’SI3KOBO Ma€ BJIaJIHI MOBHOBAKEHHsI, peasli3allis AKUX Ma€ CBiii
BUSIB y 3aCTOCYBAaHHI HUM IHCTPYMEHTIB a/MiHICTPATHBHOI AisiIbHOCTI; 6) YPEryJibOBaHICTh TOBEAIHKH
YYACHUKIB B3a€MO3B'A3KY MPABOBMMM aKTaMH, 34€OLIbIIOI0 HOPMaMU afMiHICTPATUBHOTO 3aKOHO/AAB-
CTBA; B) IMHAMIYHICTH, 3MATHICTh 10 PO3BUTKY Ta MPUIMHEHHS; I') HASIBHICTh PUBIIEHOBAHOTO CTAHO-
BUIIA OZHOTO 3 YYACHUKIB B3aE€MO3B 3Ky MOPIBHSIHO 3 IHIINM, 30KpeMa 0coOu Hajl Cy0'eKTOM BJIaJIHUX
TTOBHOBA)KEHb, 110 TIPOSBIIAETHCS B HASIBHOCTI ITPaBa BUMOTH TI[0/I0 BUNHEHHS UM YTPUMAHHS Bijl /IilA, SKi
perpeseHTyIoTh peasisanito (hyHKI aepskau, abo cy6’eKTa BAaAHUX TIOBHOBAKEHD Haj 0c000I0 B pasi
BU3HAHHS 00’€KTHUM CKJIQJHUKOM PEryJIOBaHHs MOBEIIHKU TaKol 0co0M; I') 3yMOBJIEHICTh peasizallicio
ny6uiunoro inTepecy. Haromictb crieriiaibHuMu o3HakaMu yGJIiuHUX [IPABOBIAHOCUH €: a) 0c00InBUil
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006 €KTHIH CKJTa/l TIPABOBIIHOCKH — HEOOXIAHICTh OpraHiszallii 3axXucTy, 1oro 3ificHen st 3acobaMu, Tiepe/i-
GaueHMMHU B HOPMaX aJIMiHICTPATHBHOIO 3aKOHOIABCTBA, YN HASBHICTb (hakTy MOPYLIEHHS [paB cy( eKTa
HiAPUEMHUIIBKOTL isIIbHOCTI B YKpaiHi cy6 €KTOM BJIJHUX OBHOBAKEHD; 0) 00’€/IHAHHS B MEKAX MeXa-
Hi3My 3a6e3mevyeH s 3aXUCTy TpaB cy0’€KTiB MANPUEMHUIIBKOI AiAIbHOCTI B YKpaiHi mybiuyHux mpaso-
BiZIHOCHH IIIO/I0 OPTaHi3allii HaJTeKHOTO 3aXVCTY TPAaB TiATPUEMIIIB Ta TIPOTIEYPH HOTO 3/IiICHEHHS B pasi
ininianii aAMiHICTPATMBHO-IPABOBOrO 3aXUCTY TIpaB Cy0'€KTIB MiAIPUEMHUIILKOL AisJIbHOCTI B YKpaiHi
abo HasiBHOCTI (hakTy TMOpYyIHIEHHs MpaB cy0’€KTa MiAMPUEMHUIIBKOI MisIBHOCTI CY6'€KTOM BJIAIHUX
[OBHOBAKeHb; B) IapajieJibHe iCHyBaHHs MyOJiYHUX | MPMBATHUX MPABOBIAHOCKH IIOAO 3aXUCTY TIPaB
cy6’eKTiB MAMPUEMHUIIBKOI ISLIBHOCTI B YKpaiHi.

Kmo4oBi cioBa: 3axucT, O3HaKW, MpaBa CyO'€KTiB TAMPUEMHUIILKOI TisSTHHOCTI, TPUBATHI
[PABOBIIHOCKHM, yOJIIYHI TPABOBIAHOCUHI.
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