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THE EFFECTIVENESS OF LEGAL REGULATION
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INVESTMENT TO UKRAINE

In Ukraine it is quite common to hear about the need to improve the investment climate. Investors,
regardless of whether they are national or foreign, would not risk investing funds or other investments in
the Ukrainian economy only through the assurances of the governmental agencies at international economic
Jforums. The improvement of the investment climate should be evidenced by the real actions of public
authorities. First of all, it is necessary to ensure the legal regulation of investment relations, including those
with the participation of foreign investors, effectiveness.

The presence of effective legal regulation of investment relations is a key to attracting foreign investment,
as it is intended to ensure the rights and legitimate interests of foreign investors, as well as their protection.
Legal regulation ef fectiveness involves improving the quality of legal regulations governing investment relations.
Excessive over-regulation of economic relations creates obstacles to the emergence of new types thereof, inhibits
investment processes. Stability is a component of the legal regulation of investment relations effectiveness. Legal
regulations should ensure long-term governing of investment relations without hindering their development.
Selective changes in legislation in general and in investment relations in particular have a negative impact
on economic relations, which causes the outflow of foreign and domestic investment, as investors do not feel
the legal safeguards of investment and its protection. Gradual and systematic reform of not only investment, but
also tax, land, civil, business legislation of Ukraine can ensure its sustainability and progress.

Legal regulations governing investment relations shall ensure the reality and effectiveness of investors’
rights and legitimate interests judicial protection. These measures altogether can provide an “attractive”
investment climate in Ukraine. In the absence of effective legal regulation, the state is not in a position
to guarantee the proper conditions for conducting investment activity, which is crucial for the investment
attractiveness of the state, as well as for the sustainable development of its economy.
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investors’ rights and legitimate interests.

Introduction. As a socio-political entity,
the state needs financial resources, in particu-
lar, to fulfill its functions. The development
of the economy should ensure a continuous
flow of such resources into the state’s treasury.
The fact that the funds are paid to the budget
only by paying taxes indicates the ineffec-
tive regulation of economic relations, includ-
ing those with participation of the state as
the property owner.

Attraction of investments, in particular,
foreign ones, is one of the most effective
ways to ensure a sustainable development
of the state’s economy. Ukraine is the state with
economy in transition, i.e. it is in the process
of economic changes, which should contribute
to the departure from the command-and-
control system of economic management
and establishing market relations. This points
to the urgent need to attract investment,
to implement new investment projects to
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overcome the crisis, including the current one
caused by the worldwide COVID-19 pandemic.

In this regard, the most important compo-
nent of the state’s investment attractiveness is
the effective legal regulation of investment rela-
tions.

The studies of such national scientists as
O. Bandurka, V. Kaforskyi, V. Kossak, O. Vin-
nyk and others are devoted to the research
of investment relations in Ukraine. However,
the subject of their study was the substance
and legal status of participants in investment
relations, rather than the effectiveness of the lat-
ter’s legal regulation in general.

1. The concept of effectiveness in the legal
regulation of relations with the participation
of foreign investors

The term “effectiveness” is used mostly in
protective legal relations, while defining ways
to protect the rights and legitimate interests
of the individual. Thus, Art. 13 of the Con-
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vention for the Protection of Human Rights
and Fundamental Freedoms of 04 November
1950 [1] enshrines a person’s right to an effec-
tive remedy. The effectiveness of human
rights protection method has been repeatedly
outlined by the European Court of Human
Rights and the current Supreme Court. In
particular, in its Judgment of 4 June 2019 in
Case No. 916/3156/17 [2], the Grand Cham-
ber of the Supreme Court emphasized that
a right or interest should be protected by
a court in a manner that is effective, that is,
consistent with the content of the relevant
right or interest, the nature of the viola-
tion, non-recognition or challenge thereof,
and the consequences of such acts. How-
ever, it should be noted that the European
Court of Human Rights, in its judgment
of 15 November 1996 Chahal v. The United
Kingdom [3], stated that the provision of Art.
13 of the Convention for the Protection
of Human Rights and Fundamental Free-
doms guarantees, at the national level, effec-
tive remedies for the enjoyment of the rights
and freedoms that it protects, regardless
of the content of interpretation in a state’s
legal system.

At the same time, according to V. Tsikalo,
effectiveness should be considered as a feature
of freedom of rights, in particular, corporate
exercise [4, p. 193]. In my opinion, effective
legal regulation directly affects both the exer-
cise and the protection of the rights and legiti-
mate interests of foreign investors.

As A. Melnyk rightly points out, the effec-
tiveness of legal regulation is a productive
characteristic of its action, which testifies to
the ability to solve relevant socio-legal prob-
lems [5, p. 12]. Effectiveness is a category that
allows to determine the level of functionality
of legal regulation mechanism in its dynamics
[6,p. 8].

It should be concluded from the above
that legal regulation should be implemented in
the long run. The post-Soviet states are char-
acterized by the over-regulation of social rela-
tions, when the legislator tries to consolidate
all possible concepts without defining their
essential features, as well as to regulate these
relations at the moment of adoption of a nor-
mative act, which further impedes the develop-
ment of the relations. An example is the situa-
tion with the regulation of digital currency. Art.
15 of the Law of Ukraine “On Payment Sys-
tems and Funds Transfer in Ukraine” of 5 April
2001 [7] stipulates that only a bank can be
an digital currency issuer. Thus, the legislator
left virtually “outlaw” non-banking institutions
that issue digital currency, such as PayPal,
which successfully operate worldwide.

2. Planning and forecasting as a prereq-
uisite for effective legal regulation of invest-
ment relations

It is undeniable that the emergence of eco-
nomic relations precedes their legal regulation.
At the same time, planning and forecasting
determine the main directions of economic,
in particular investment, relations develop-
ment and are intended to provide effective
legal regulation of these relations. Accord-
ing to part 4 of Art. 9 of the Economic Code
of Ukraine [8] the legal consolidation of state
economic policy is carried out in the forecasts
and programs of economic and social develop-
ment of the state as a whole and its territori-
al-administrative units, in particular. The said
reflects the economic development strategy.
However, in view of the need for effective legal
regulation of economic relations, the legislator
shall ensure the logic of the lawmaking process
in this area.

In order to choose an economic strategy
and to consolidate it in legal acts, it is necessary
to study the world economic processes (mar-
kets, investment-attractive industries, the use
of innovative technologies, etc.), which, in turn,
will allow to predict their impact on the national
economy of Ukraine, the emergence of new
economic relations, dynamics of development
of existing ones, identification of possible risks,
etc. On the basis of these forecasts, the strategy
of economic development of the state, princi-
ples of implementation of economic policy are
developed, and, as a consequence, the principles
of private law entities interaction with the state
in the sphere of economic policy implementa-
tion in the new conditions are outlined, in order
to ensure sustainable development of the state
and minimization of the negative effects of crisis
phenomena. And as a result of choosing an eco-
nomic strategy, the economic and social plans
and programs provide the means of its imple-
mentation. In fact, the consistency of these
actions will ensure the effective regulation
of economic relations.

Economic forecasts should form the basis
for identifying attractive areas of investment
for economic activity, as well as facilities that
require investment because of the inability
of the state to provide for their own retrofit-
ting or conversion. Comparison of economic
forecasts concerning the world economy
with the peculiarities of economic relations
in the state would allow to identify and con-
solidate at the legislative level the principles
of investment policy, which does not inter-
fere with the development of new investment
relations and, at the same time, provides pro-
tection to each of the participants of existing
relations.
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3. Criteria for the legal regulation
of investment relations effectiveness

When adopting investment legislation,
the principle of proportionality shall be
respected, in order to ensure that the interests
of all investment entities are equally balanced.
Violation of the principle of proportionality
may lead to the excessive protection of one
of the participants in the investment activ-
ity. Thus, due to fraudulent actions related to
attracting direct investments from individuals
in housing construction, only on December 15,
2005, changes were made to Art. 4 of the Law
of Ukraine “On Investment Activity” of 18 Sep-
tember 1991 [9], under which investment in
housing construction at the expense of non-
state funds can be made exclusively through
specially created funds (construction financing
funds, real estate funds, joint investment insti-
tutions), and also by issue of the target bonds
of the enterprises, the fulfillment of obliga-
tions under which is carried out by the transfer
of the object (part of the object) of housing con-
struction; other ways of financing can be deter-
mined only by the laws of Ukraine.

Thus, when adopting (amending existing)
regulations, it is necessary to identify possible
risks (abuse) in the implementation of invest-
ments, including foreign ones, and to ensure
the implementation of the principle of propor-
tionality.

The next criterion for the effectiveness
of legal public relations with the participation
of foreign investors regulation is the investment
legislation of Ukraine stability. Despite the fact
that Art. 8 of the Law of Ukraine “On the Regime
of Foreign Investment” of 19 March 1996 [10]
contains safeguards for changes in legislation,
their scope extends exclusively to changes in
the safeguards of protection of foreign invest-
ments. At the same time, changes that affect
investment activity and do not relate to safe-
guards for the protection of foreign investment
are applied in the general manner prescribed by
law. Changes to the tax legislation of Ukraine
For can be an example. Thus, the Tax Code
of Ukraine of 2 December 2010 came into force
on 1 January 2011. On the contrary, in foreign
states, the implementation of the new codes is
gradual and takes a long period of time to make
it possible to adapt to the new conditions of con-
ducting business, including investment activity.

The principle of stability of investment
legislation is closely linked to the principles
of systematic and uniform legal regulation,
graduality. Investment legislation of Ukraine
is not represented by only one or two laws that
directly determine the principles of investment
activity, foreign investments. This is the uni-
form system of laws and regulations that ensure

22

the effectiveness of legal regulation of invest-
ment activity in Ukraine. The mentioned sys-
tem contains the Constitution of Ukraine, Civil,
Economic, Tax, Customs Codes of Ukraine,
Laws of Ukraine “On Investment Activity”,
“On the Regime of Foreign Investment”, “On
Public-Private Partnership” and others. It is
obvious that the safeguards of change of leg-
islation should not only extend to the change
of the legislation on foreign investments protec-
tion.

In addition, the violation of the principle
of systematicity is also reflected in the fact
that the Law “On Public-Private Partnership
was adopted on 1 July 2010 but the new Law
of Ukraine “On Concession” came into force
only on 3 October 2019. At the same time,
the issue of coherence of the mentioned legal
acts remains open.

Finally, the principles (rules) for conduct-
ing investment activities by foreign investors in
Ukraine shall be clear and comprehensible, capa-
ble of securing the exercise of the rights of par-
ticipants in investment activities and without
creating obstacles to the emergence and devel-
opment of new investment relations. An exam-
ple of effective legal regulation is the Civil Code
of France (Napoleon Code) of 1804. The major-
ity of its regulations remains in force nowadays
and continue to regulate public relations.

All in all, it should be noted that the adop-
tion of laws in the context of coronavirus infec-
tion or other force majeure circumstances, also
cannot be haphazard. An example is the Law
of Ukraine “On Amendments to the Tax Code
of Ukraine and Other Laws of Ukraine on Sup-
port of Taxpayers for the Period of Measures to
Prevent the Occurrence and Spread of Coro-
navirus Disease (COVID-19)” of 17 March
2020 [11], which released the taxpayers from
the payment of the land tax for the period from
1 March to 30 April 2020. On the contrary,
the Law of Ukraine “On Amendments to Some
Legislative Acts of Ukraine Aimed at Providing
Additional Social and Economic Safeguards in
Terms of the extension of Coronavirus Disease
(COVID-19)” of 30March 2020 [12] ordered to
pay the said tax for April. Such haste in adopt-
ing regulations adversely affects their quality
and effectiveness.

Conclusions

Summarizing the above, it should be noted
that the effectiveness of the investment rela-
tions legal regulation affects not only the pro-
tection, but also the exercise of the rights of all
entities involved. In the absence of proper safe-
guards, foreign investors are not interested in
investing into Ukrainian economy. At the same
time, the legally enforced safeguards of foreign
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investments should concern both their imple-
mentation and protection. Effective legal reg-
ulation of investment relations aims to ensure
the rights of foreign investors and their legit-
imate interests, as well as their protection,
including in force majeure conditions.
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Oxkcana I'natiB. E(dbekTHBHICT IPABOBOTO PEryJIIOBaHHS SIK 3allOPyKa 3aJy4YeHHs] iHO3€MHUX
iHBecTHIiii B YKpainy

B Yxpaini docums wacmo mojcna nouymu npo neodXionicmy noKpauerts ineeCmuyitinozo Kiimamy.
Insecmopu, nesanesicio 6io moeo, 0emvcsi NPO HAUIOHATLHUX YUl THOZEMHUX, HE PUSUKYBATUMYMb GKIAOAMU
Kowmu, inuii ineecmuuyii 6 exonomixy Yxpainu auie uepes saneeuenis cyd exmie 6ia0HuUx NoGHOBANCEHb HA
MIHCHAPOOHUX eKoHoOMiunuX Gopymax. [Ipo noxpauenis ineecmuuiiinozo Kiimamy nosunmi ceiouumu peaiv-
i 0ii opeanie depacasnoi eradu. Hacamneped neobxiono sabesneuumu epexmusnicms npagosozo pezyiio-
B THBECMUUTIHUX BIOHOCUIL, Y TMOMY YUCTE 3Q YUACTIO THO3CMHUX iHBECTODIE.

Epexmusne npasose pezyniosants ineecmuuiiinux 8i0HOCUH € 3aNOPYKOI0 3ANYUEHHS THOIEMHUX iHBEC-
muuiii, OCKiIbKU nokaukane sabesnevumu 30iUcHenis npas ma 3aKOHHUX iHmepecie iHo3eMHux ineecmopis,
a maxoxc ix 3axucm. E¢pexmusnicmv npasoeozo pezynrosanns nepedbauac nidguwenns skocmi npagosux
HOPM, 5IKi pezyiotomy ineecmuyiiini sionocunu. Haomipha sapezyivo8anicmy eKOHOMIMHUX 6I0HOCUH CINGO-
PIOE NepewKoou 0Jist GUHUKHEHHSL HOBUX iX 61016, 2aivmye insecmuuiini npoyecu. CKAAOHUKOM ehexmusnoc-
mi nPasosozo pezyrosas HeeCmuuiinux 6ionocui € 1ozo cmabimviicmy. Hopmu npasa maiu 6u 3abesne-
wumu 00620CMPOKOBE Pezy0BanHs THEECUWILIHUX GI0HOCUN, He nepeukodxcalouy ix possumky. Bubipkosa
3MIHA 3aKOHOO0ABCMBA 6 YLLOMY Ma THEECMUIUHUX 6IOHOCUN 30KDEMA He2aAMUBHO NOHAUAEMbCS HA €KO-
HOMIUHUX BIOHOCUNAX, 3YMOGIIOE GIOMIK IHOSEMHUX MA HAUTONALLHUX THEECMULi, OCKIIbKY THBECOPU He
iduysaromv 3axKoHo0asuux eapanmii 30iticnents ma 3axucmy ineecmuuyitl. [locmynose i cucmemne pegop-
MYBanHs He Juue tHBeCmuyilinozo, a i no0amKo8020, 3eMeIbH020, UUBLILHOZ0, NIONPUEMHULHKOZ0 3AKOHO-
oascmea Ykpainu mae 3abe3neuumit 1020 CMAaiicms ma npozpecusicme.

IIpasosi nopmu, ki pezyi1010mo ineecmuyitini 6i0HOCUHU, NOBUHHI 3a0e3NewyEami Peaiviicms ma egex-
musHicmy cy006020 3aXUCMY NPAS MA 3AKOHHUX THmepecie insecmopie. Yce ue 6 cykynnocmi sabesneuumn
«npueabausuil> insecmuyitinuil kiivam ¢ Yxpaini. 3a eiocymuocmi egexmusnozo npasosozo pezymosanis
Oeparcasa ne 30amua 2apanmyeamu HAieNCHi YmMosu nPosadlcenisa inBecmunitinoi 0iaIbHoCmi, Wo € 6U3HA-
UANOLHUM 051 THBECTUYITHOT NPUBABIUBOCE OEPICABU, A MAKOIC CMAL020 POIGUMKY i eKOHOMIKUL.

Komiouogi cioBa: inBectuitiitnuii krimar, eheKTHBHE TPABOBE PETYTIOBAHHS, iIHBECTUIIIIHI BiTHOCHHTL,
iHO3eMHi iHBeCTHIlii, TpaBa Ta 3aKOHHI iHTEepecu iHBECTOPIB.
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